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INTRODUCTION

Armed conflicts have political causes that ultimately call for political
solutions. But arbitration has in the past, and can in the future, play a
role as part of the peacemaker’s toolkit, by offering a neutral and rules-

based means of resolving aspects of conflicts as part of the search for

peace.

Arbitration has a long history of contributing to both the avoidance and ending
of wars. The Jay Treaty of 1794 between the United States and Great Britain
established arbitral commissions to settle disputes over boundaries, maritime claims
and debts.! The Treaty of Washington of 1871 created a tribunal to resolve claims
concerning British-built Confederate warships.?2 And the Bering Sea Arbitration in
1893 again averted escalation between the United States and Great Britain over
seal-fishing rights.?

At the turn of the 20th Century, against the backdrop of a quickening arms race in
Europe, the 1899 and 1907 Conventions for the Pacific Settlement of International
Disputes called for the amicable resolution of disputes before an appeal to arms.
They recognised that, where issues of law arise, “arbitration is ... the most effective,
and at the same time the most equitable, means of settling disputes which
diplomacy has failed to settle.”*

That history of helping to avoid war and find peace continued over the last century.
Territorial disputes amidst armed conflict were addressed by tribunals in the 1968
Rann of Kutch Arbitration, the 1977 Beagle Channel Arbitration, and the 1988 Taba
Arbitration, in each case laying the foundations for peace.®

More recently, arbitration has played an important role in bringing peace to
Bosnia and Herzegovina as part of the Dayton Peace Agreement,® in helping to
normalise bilateral State relationships, for example as between New Zealand and
France, following the bombing of the Rainbow Warrior in 1985,” and as between
the United States and Chile, following Chilean state-sponsored assassinations on
US soil in the early 1990s.8

Arbitration has often been used alongside other alternative dispute resolution
mechanisms, such as mediation. For example, in the Beagle Channel dispute, the
1977 arbitration was followed by Papal mediation, which ultimately led to the
conclusion of a peace treaty in 1984, integrating the legal foundation established
by arbitration with the diplomatic progress achieved through mediation. In the
Rainbow Warrior dispute, a 1986 UN Secretary-General-administered mediation
was followed by arbitration proceedings in 1990 to resolve the outstanding
disagreements arising from the incident.



Drawing on an extensive review of past arbitration proceedings, we identify in

this ‘toolkit’ a series of features of the arbitration process that have been, and

could be, useful in the context of peace processes. Arbitration is neutral and offers
procedural flexibility, enabling parties to tailor the dispute-resolution process to the
particularities and sensitivities of each case. Features of the arbitration process that
make it suited to conflict resolution include:

The ability to choose the decision makers, the applicable rules, and the venue;

The ability to define and delimit the scope of the arbitral tribunal’s decisionmaking
powers;

The ability to select the substantive rules by which the dispute will be determined,;
The ability to arrive at resolutions without admissions of liability;

The ability to determine disputes within timelines that are consistent with making
progress in a peace process;

The accommodation of quasi-State or non-State entities as parties to an arbitration;

The potential for mass-claims mechanisms to address damage caused to large numbers
of individuals;

The ability to incorporate either transparency or confidentiality measures, as most
appropriate to the peace-making circumstances;

The ability to agree privileges and immunities for arbitration participants;

The availability of arbitral post-decision implementation tools to promote compliance and
stability.

In this toolkit, we describe:

A how arbitration has been used in the past in peace
processes; and

B  what features of arbitration are suited to peace-making.




HOW ARBITRATION HAS BEEN USED IN
PEACE PROCESSES

Arbitration before or in lieu of peace agreements

Arbitration can be employed directly to resolve a conflict without recourse to

a politically negotiated peace agreement. In the context of the 1995 Eritrea-
Yemen armed conflict over the Hanish Islands in the southern Red Sea, the parties
sought arbitral resolution, by signing the Eritrea-Yemen Arbitration Agreement.

This provided for two sequential arbitration awards to determine, first, territorial
sovereignty and, second, the resulting maritime boundary delimitation.® Following
the issuance of the awards, both parties committed to their implementation,
hostilities did not resume and the relationship between the parties was normalised.”®

In other cases, arbitration - sometimes employed alongside other alternative
dispute resolution mechanisms - can pave the way for the eventual conclusion of
a peace agreement. That was the case in the Beagle Channel Arbitration between
Argentina and Chile over sovereignty of the Picton, Lennox and Nueva Islands.
Following recurring tensions under the 1881 Boundary Treaty, the parties signed

a treaty in 1971, agreeing to submit their dispute to binding arbitration under the
auspices of Queen Elizabeth Il as appointing authority for a five-member tribunal.”
On 18 April 1977, the tribunal issued its final award, awarding sovereignty over all
three islands to Chile? Although formally binding, Argentina rejected the 1977
Award and prepared for military action, prompting Papal intervention. The parties
then agreed to the Act of Montevideo of 1979, under which they committed to
suspend military operations, maintain the territorial status quo and enter Papal
mediation, which culminated in the Treaty of Peace and Friendship of 1984 The
1984 Treaty built upon the legal foundation of the earlier arbitration, as well as
the diplomatic gains achieved through mediation, and committed both States to
peaceful settlement of future disputes.



Arbitration agreements within peace agreements

eace agreements may incorporate arbitration mechanisms directly within

their framework to resolve residual or sensitive disputes that could otherwise
threaten implementation. The General Framework Agreement for Peace in Bosnia
and Herzegovina (the Dayton Peace Agreement), concluded in November 1995 to
end the Bosnian War, included provisions on military and civilian implementation,
constitutional arrangements and human rights protection. It also contained an
arbitration agreement requiring the Federation of Bosnia and Herzegovina and
Republika Srpska to submit to binding arbitration the determination of the disputed
portion of the Inter-Entity Boundary Line in the Bréko area (the Brcko Arbitration).*
This successful delegation of one specific issue to resolution by arbitration is
discussed in greater detail below.

Arbitration as a means of implementing or
guaranteeing peace agreements

Arbitration has also been used after the conclusion of peace agreements to
resolve disputes that arise during their implementation. A notable example
is the Abyei Arbitration, established under the 2005 Comprehensive Peace
Agreement (CPA) between the Government of Sudan and the Sudan People’s
Liberation Movement/Army (SPLM). Although the CPA ended decades of civil
war, it left unresolved questions regarding the resource-rich Abyei area. The CPA
incorporated the previously signed Abyei Protocol that designated Abyei as a
special administrative area, whose boundaries would be determined by the Abyei
Boundaries Commission (ABC).)®

When the ABC’s report was rejected by the Government of Sudan as exceeding its
mandate, tensions reignited. To avert renewed conflict, the Government and SPLM
agreed to refer the dispute over the ABC’s finding to arbitration.’®




WHAT FEATURES OF ARBITRATION ARE
SUITED TO PEACE-MAKING

Drawing on an extensive review of past arbitral proceedings
in inter-state conflicts, we identify a series of features of the
arbitration process that have been, and could be, useful in the

context of peace processes.

Choosing your arbitrators, your rules and
your venue

In the context of avoiding war, or finding peace, the ability to choose the identity
of the decision-makers, the rules being applied and the location of the process
can be key in demonstrating the neutrality on which the legitimacy, and therefore
acceptability, of a conflict resolution process will depend. The arbitration process
offers participants all of these choices.

It is a fundamental feature of the arbitration process that the participants can
choose their decision-makers, or at least the means by which they are chosen.

In the Brcko Arbitration, for example, the parties appointed a three member
tribunal composed of: Professor Cazim Sadikovic, a Bosnian (Bosniak) arbitrator
selected by the Federation of Bosnia and Herzegovina; Dr Vitomir Popovic, a
Bosnian Serb arbitrator appointed by Republika Srpska; and following the party-
appointed arbitrators’ failure to agree on a presiding arbitrator, the President of
the International Court of Justice (/CJ) appointed a US State Department lawyer
Roberts B Owen.” The /sland of Palmas Arbitration was determined by a sole
arbitrator: then-member of the Permanent Court of Arbitration (PCA) and Swiss
national, Max Huber®

The Arbitral Process also allows participants to choose the rules that will govern
their procedure. These procedural rules can be tailored to the political sensitivities
and needs of the participants, or drawn from preexisting rules adopted through the
broadest international consensus, such as the UNCITRAL Arbitration Rules, which
were promulgated by the UN General Assembly. Arbitration also allows parties to
choose the venue of their process, thereby allowing the process to take place away
from the location of the conflict or its participants so as to enhance the neutrality
and legitimacy of proceedings. By way of example, the Brcko Arbitration hearings
were held in Rome and Vienna,® while the /Indus Waters Arbitration (regarding a
dispute between India and Pakistan) took place in The Hague, though the tribunal
conducted a site visit to the Neelum River Valley.?°



The ability to define and delimit the scope of the
arbitral tribunal’s decision-making powers and limit
its decision parameters

S tates are likely to want a heightened degree of control over the determination

of politically sensitive disputes. Arbitration can offer that control. By way of
example, parties can expressly restrict the tribunal’s powers to render a decision
exclusively to the proposals/options advanced by either party (so called “baseball
arbitration”). In such cases, the tribunal will not be permitted to reach a compromise
or its own alternate decision based on the merits of the case and the application of
the law. The parties themselves define and delimit the available outcomes.

That was the case in the 1988 Taba Arbitration between Egypt and Israel concerning
the implementation of the 1979 Egypt-Israel Peace Treaty. Pursuant to the 1979
Treaty, Israel withdrew from the Sinai Peninsula, except for a small area in Taba. The
arbitration, which followed years of failed bilateral negotiations and United States
mediation, concerned the determination of the location of boundary markers in
Taba. In the arbitration agreement, the parties directed the tribunal to establish

the locations of boundary pillars by choosing only from amongst the locations
advanced by the parties, and not authorising the tribunal to establish a different
location.?’ A majority of the tribunal reached a decision on this basis, and both
parties implemented the decision in good faith.?

The ability to reach resolution without admission
of liability

P arties to multifaceted conflicts may prefer to avoid referring particularly
sensitive questions to third-party decision-makers, and may choose instead to
use arbitration to resolve narrowly defined issues. By way of example, they may wish
to reserve for themselves determination of issues of sovereignty and entitlement,
but delegate to a tribunal only consequential questions of compensation and its
qguantum. Alteratively, the parties may wish to refer a discrete issue to third party
determination but expressly without admission of liability.

An example of the latter occurred between the United States and Chile. On 12
January 1989, the United States invoked the 1914 Treaty for the Settlement of
Disputes that May Occur Between the United States and Chile (the 7974 Treaty)

to investigate and report upon the facts surrounding the 1976 assassination in
Washington DC of the exiled Chilean diplomat Orlando Letelier and his American
colleague Ronni Karpen Moffitt. The 1914 Treaty provided for the resolution

of all disputes between the United States and Chile by submitting them to an
“International Commission.”?®> On 11 June 1990, the United States and Chile agreed
that Chile “fw]ithout admitting liability... in order to facilitate the normalisation of
relations, is willing to make an ex gratia payment”, the amount of which would

be “the sole question to be determined by the Commission.”?* In concluding that
agreement, the parties stated that “[t]The Commission shall determine the amount of
the payment to be made by the Government of Chile in accordance with applicable
principles of international law, as though liability were established.”?®




The ability to select the substantive rules by which

the dispute will be determined

Arbitration allows parties to select and adapt the substantive rules by which
their dispute will be determined, without being confined to any particular
national or international system of law. In addition to rules of law, a tribunal could,
for example, be tasked with taking into consideration local custom, religious law,
or general or equitable principles.?®

By way of example, as part of the Dayton Peace Agreement, the parties
empowered the tribunal to adjudicate the Bréko Arbitration by “applyling]
relevant legal and equitable principles.”? This in turn, empowered the tribunal

not only to pass judgment on the legal rights and wrongs of the conflict, but to
go further and make a determination that took account of equitable principles
“that ha[d] the strongest likelihood of promoting a long-term peaceful solution.”?®
As a result, rather than recognising either the sovereignty of the two sub-state
entities (the Federation of Bosnia and Herzegovina or the competing claim of
Republika Srpska), the tribunal instead created a single, self-governing Brcko
District under the sovereignty of Bosnia and Herzegovina, with the territory itself
held in “condominium” by both sub-state entities, and with governance delegated
to a new multi-ethnic district government.?® And so political face was saved on
both sides, and a pragmatic way forward was found that the political leaders
themselves had not been able to identify in direct negotiations. In particular:

A While recognising its authority under the arbitration agreement to adjust the Inter-
Entity Boundary Line in the Federation’s favour to “alleviate the effects of the
[Republika Srpskal’s past violations - and to prevent proposed future violations”,*°
the tribunal, guided by equitable principles, opted for “less severe remedial steps”
that would achieve the same objectives.? It identified equitable doctrines relevant to
territorial disputes, such as “unclean hands”, contextual fairness, and balancing of the
disputants’ interests in light of “the factual context of the dispute - the unique political,
economic, historical and geographical circumstances surrounding the dispute.”*? These
interests included the Federation’s “compelling equitable interests in the Bréko area”
(including its fundamental interest in providing for the safe return of the previous

Muslim and Croat population, and its economic interests in the area), Republika Srpska’s
interest in preserving a connecting corridor between its eastern and western parts, the
local community’s welfare, and the broader international interest in peace and stability.3*

In addition, the tribunal held that, consistent with equitable principles, it was “authorized
to render an award that, in its view, best reflects and protects the overall interests of

the parties and that has the strongest likelihood of promoting a long-term peaceful
solution.” Accordingly, beyond fixing the final position of the Inter-Entity Boundary

Line, the tribunal considered that it was also empowered to call upon the international
community to establish an interim supervisory regime in the Brcko area.’*
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The ability to determine disputes within timelines
that are consistent with making progress in a
peace process

P rompt resolution of disputes can be essential to sustaining peace processes
and preventing renewed instability.

Strict procedural timetables can serve as both an incentive for cooperation and a
safeguard against political backsliding. Arbitration can be tailored to achieve any
timeline - including expedited timelines - that is politically desirable, in contrast to
the protracted timelines often associated with standing international courts.*®

The Abyei Arbitration exemplifies the effective use of expedited procedures.
Under the arbitration agreement, the tribunal was required to issue its final award
within six months of its constitution, extendable only once by an additional three
months. The tribunal held hearings in April 2009 and delivered its Final Award in
July 2009 - approximately 90 days after the close of oral proceedings. Despite
the complexity and sensitivity of the dispute, the tribunal and the parties adhered
to this accelerated timetable. In the Letelier-Moffitt Arbitration between the
United States and Chile, the parties agreed to thirty-day deadlines for their written
presentations, followed by ten-day deadlines to reply,*® and mandated that the
Commission reach its decision determining the amount of compensation within
thirty days of the final submissions.?”

The accommodation of quasi-state and
non-state actors as parties

ffective peace processes often require mechanisms capable of resolving

disputes between sovereign States and non-State actors, actors whose
statehood is not recognised by at least one other party to the conflict, and/or
competing governments within the same State. This may prevent parties to the
conflict from submitting their disputes to a permanent adjudicatory body, such as
the ICJ, whose competence is limited to inter-State disputes.®® In such cases, ad
hoc arbitration will be a more suitable option.

The Abyei Arbitration between the Government of Sudan and SPLM is an example
of this.?® The parties signed an arbitration agreement on 7 July 2008, submitting
their dispute to a five-person arbitral tribunal constituted under the PCA Optional
Rules for Arbitrating Disputes between Two Parties of Which Only One is a State,
with the proceeding administered by the PCA.4°




n

The scope for mass claims mechanisms

he transition from armed conflict to peace often requires addressing

widespread damage suffered by a large number of individuals and entities. To
resolve such claims at scale, States have at times established mass-claims processes
administered by tribunals or commissions with mandates to process large numbers
of similar claims arising from a single conflict. These hybrid bodies, often blending
features of arbitration and administrative adjudication, require flexible procedural
frameworks that enable them to apply tailored procedures and evidentiary
standards, and to prioritise, consolidate or group claims where appropriate.

An example is the Eritrea-Ethiopia Claims Commission (EECC), established pursuant
to the 2000 Peace Agreement between the Governments of Eritrea and Ethiopia
(the Algiers Agreement).*? The Algiers Agreement terminated military hostilities
between the two States resulting from their border dispute.*® It also provided for the
establishment of three bodies to address political and legal questions arising from
the conflict: (i) an independent body created under the Organisation of African
Unity to “determine the origins of the conflict”, which was never established;** (ii)
the Eritrea-Ethiopia Boundary Commission to delimit and demarcate the border;*
and (iii) the PCA-administered EECC to decide through binding arbitration all

claims by one government against the other or by nationals of one party against
the other party’s government or entities it owned or controlled, that were related to
the conflict and resulted from violations of international humanitarian law or other
international law.4®

Under the Algiers Agreement, the EECC was required to apply relevant rules of
international law and was expressly precluded from deciding ex aequo et bono.*” At
the same time, it was granted wide procedural autonomy to accommodate the mass
nature of the claims. Its Rules of Procedure were based on a modified version of the
PCA Optional Rules for Arbitrating Disputes between Two States.*® The EECC had
the authority to adopt efficient case management and mass claims processing as it
deemed appropriate,*® and it exercised discretion in practice by:

A Establishing “a simplified ‘fast-track’ damages phase, involving a limited number of legal
pleadings and evidence as well as a tight schedule of hearings.”*°

Dividing claimed damages into groups: one group for damages associated with loss or
destruction of property and infrastructure, medical/health harms, war-related civilian

effects, and other direct physical losses; one group for damages associated with
nationality and expatriate issues, wrongful expulsion, non-resident property losses,
unlawful detention, and diplomatic claims; and individual claims.

Contemplating the potential use of standardised claims forms to support a “mass claims
system” for large numbers of individual claimants.>*

Other key features of the EECC’s procedure included the possibility, at either party’s
request, to prioritise certain categories of claims® and to adopt flexible evidentiary
standards, allowing the EECC to determine freely the “admissibility, relevance,
materiality and weight” of any evidence offered.>®
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The potential for proceedings to be transparent
or confidential

P eace processes sometimes require transparency, sometimes strict confidentiality,
and sometimes a bit of both. Arbitration offers its participants the possibility of
a tailor-made approach.

The confidentiality of proceedings remains the default rule in inter-State and intra-
State arbitrations, unless the parties agree otherwise.>” From this starting point,
parties can agree graduated levels of transparency. Drawing inspiration from
commercial arbitrations, parties can make certain aspects of the proceedings
confidential, such as oral or written pleadings, or redact references to certain
documents or individuals to protect privacy or national security interests,*® or hold
hearings in camera. By way of example, both the Brcko Arbitration and Rainbow
Warrior Arbitration proceedings were conducted on a confidential basis, with only
the resulting awards being made public.*® In other cases, such as the arbitrations
initiated by Qatar under the Constitution of the Universal Postal Union against
Bahrain, Egypt, Saudi Arabia and the United Arab Emirates, both the proceedings
and any resulting decisions remain confidential.®®

Alternatively, where transparency is considered to be an important element of
establishing the legitimacy of the process, arbitrations can be conducted in the
open. By way of example, the Abyei Arbitration, was conducted in a very public
manner, with televised oral hearings.®

Privileges and immunities for participants in the
arbitration process

o safeguard the integrity and effectiveness of the arbitral process and prevent

further aggravation of the underlying dispute, parties may explicitly agree to
accord privileges and immunities to participants in the proceedings (including
party representatives, counsel, experts, witnesses and arbitrators) both during the
arbitration and after its conclusion.

By way of example, in two inter-State arbitrations initiated in 2023 in the context
of the broader Armenia-Azerbaijan border conflict, the rules of procedure provide
that each party shall, within its territory, grant participants in the arbitration

“such privileges and immunities as are necessary for the effective exercise of

their functions in connection with the arbitration.”®? These include “immunity

from legal process of every kind in respect of words spoken or written and acts
done by them in connection with their participation in the arbitration”, with this
immunity continuing after the arbitration’s conclusion.®® In addition, in one of these
arbitrations brought under the Bern Convention, the parties explicitly agreed to
grant participants “[ilmmunity from personal arrest or detention and from seizure
of their personal baggage for the duration of meetings and hearings in connection
with the arbitration and the time spent on journeys to and from such meetings or
hearings”, as well as “[i]nviolability for all papers and documents relating to

the arbitration.”®4
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Post-decision implementation and
enforcement tools

Given the absence of centralised enforcement mechanisms in international law
comparable to those of domestic legal systems, tribunals and parties have
developed a variety of post-award implementation-related mechanisms. Such
mechanisms aim to secure compliance, monitor post-award performance, and
ensure that dispute-resolution outcomes contribute to lasting peace and stability.
Some key examples are discussed below.

1. “SELF-EXECUTING” AWARDS/DECISIONS AND CONTINUING MANDATE
UNTIL FULL COMPLIANCE

Disputing parties may agree in advance, or the tribunal may decide, to remain
seized of a dispute until full implementation of its award. In addition, the parties or
the tribunal may further provide for “non-compliance penalties” to further promote
the implementation of the award and the final resolution of the conflict.

In order to ensure the implementation of its award, the tribunal in the Brcko
Arbitration ruled that it would remain in existence and retain jurisdiction until such
time as the “Supervisor” - appointed by the Office of the High Representative for
Bosnia and Herzegovina (OHR) - confirmed (with the OHR’s approval) that the
parties were fully in compliance with their obligations under the award and that
the institutions established by them were fully functioning.®® The tribunal drew
this power from the Dayton Peace Agreement which provided that the tribunal’s
decision “shall be final and binding, and the Parties shall implement it without
delay.”®® The tribunal also held that it retained the authority to modify the award
in case of non-compliance. Most notably, the final award provided that non-
compliance would result in the rejection of that party’s sovereignty claim over the
Brcko area, as a matter of law, rendering the award effectively self-executing.®’

In other cases, such as the 1968 Rann of Kutch Arbitration dealing with the territorial
delimitation of the Indo-Pakistan western boundary following a ceasefire, the
arbitration agreement expressly provided that “the Tribunal shall remain in being
until its findings have been implemented in full.”®® Following the rendering of the
tribunal award, India and Pakistan jointly demarcated the boundary and, upon
completion, the tribunal was formally dissolved in 1969.5°

2. IMPLEMENTATION MONITORING AND REPORTING

As arbitral awards typically form part of a broader political peace settlement,

the overall peace agreements may incorporate various monitoring and reporting
mechanisms to ensure compliance and promote the overall sustainability of the
peace process. By way of example, as discussed above, the Brcko Arbitration
tribunal “call[ed] upon the international community to establish an interim
supervisory regime in the Brcko area designed (primarily through implementation
of the Dayton Peace Agreement) to allow former Brcko residents to return to their
homes, to provide freedom of movement and other human rights throughout the
area, to provide proper police protection for all citizens, to encourage economic
revitalisation, and to lay the foundation for local representative democratic
government.”’°
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3. WITHDRAWAL OF OTHER PENDING CLAIMS AND WAIVER OF
FUTURE CLAIMS

To ensure finality in conflict resolution and prevent the exacerbating conflagration
of proceedings in multiple fora, parties submitting a dispute to arbitration can agree
to withdraw other pending claims and/or waive and release their counterparty from
any related future claims. For instance, in the Letelier-Moffitt Arbitration, the parties
agreed that following the determination of compensation by the Commission and
its payment by Chile, all other outstanding claims and any other possible civil claim
of the United States against Chile in regard to that matter would be deemed to be
satisfied.”

4. POST-AWARD RECONCILIATORY MEASURES

In some instances, tribunals have gone beyond legal determinations to promote
reconciliation and restore relations between the parties. In the Rainbow Warrior
Arbitration, involving France and New Zealand, the tribunal recommended, amongst
the other relief it granted,’”? the establishment of a bilateral fund to foster closer ties
between the citizens of the two countries, suggesting an initial French contribution
of USD 2 million.”® The tribunal based this recommendation on “[t]he power of an
arbitral tribunal to address recommendations to the parties to a dispute, in addition
to the formal finding and obligatory decisions contained in the award, [which] has
been recognized in previous arbitral decisions.”” The tribunal further explained that
“[t]his recommendation, addressed to the two Governments, is intended to assist
them in putting an end to the present unhappy affair.””> New Zealand’s appointed
arbitrator, Sir Kenneth Keith, later observed that the resulting initiative “led to many
young citizens of the two countries visiting the other,””® highlighting how post-
award cooperative measures can reinforce reconciliation and durable normalisation
of relations.
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