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INTRODUCTORY NOTE
FROM THE ACADEMIC EDITORS

The book you hold in your hands is sixth consecutive collection of articles
entitled “New Horizons of International Arbitration™'.

Over the past few years, these collections have included articles by
speakers at the “Russian Arbitration Day” conference. This conference is
unique and has already gained a prominent reputation not only in Russia,
but also outside it. Since its inception the conference has focused on new
and original topics. Each years, the speakers for the conference have been
selected for novelty, depth and practical value of their works. We have always
tried, and will continue to try, to be free from political and domestic dis-
agreements in the arbitration community. As our task is to enrich knowledge
about arbitration among Russian lawyers, judges and arbitrators. Anyone
can speak at the conference — whether they be a famous professor in the
field of arbitration or a lawyer, who is taking their first steps in the world of
arbitration. The only requirement is that a speaker must be committed to
finding an interesting topic and to spend time on its detailed analysis. This
format was first tested in 2013 and, we hope, it has proved to be unique.
The facts speak for themselves: in 2019, 267 participants attended the con-
ference in person and 870 participants watched the live-streaming online.
No other conference on arbitration held in a former Soviet region can boast
that level of popularity.

The publication of articles written by the conference’s speakers has also
become a successful tradition. The series of books “New Horizons of Inter-
national Arbitration” have already become some of the most quoted sources
on questions of arbitral proceedings and it is a rare dissertation or text book
on issues of arbitration that goes without a reference to these books.

We are very proud of the contribution this conference has already made,
but we are not going to stop here. Sixth issue of “New Horizons of Inter-
national Arbitration” not only continues the traditions of past years, but, in

' The previous issues of the book published in 2013, 2014, 2015, 2018 u 2019, are available to
download on the website of the conference organizers: http://rad.lfacademy.ru.
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Introductory Note from the Academic Editors

many ways, it also sets a new benchmark for the quality of work, which the
conference generates. The range of issues addressed in this year’s book is
extremely wide and diverse.

First of all, in the new book the reader will find works contributed by
recognized stars of international arbitration. As such, we present to Rus-
sian readers a translation of an article by an English Queen’s Counsel, Toby
Landau, about the dysfunctional deliberations of arbitrators and effective
advocacy. The Co-Chairman of Debevoise & Plimpton’s International Disputes
practice and the ex-President of the International Bar Association, David
W. Rivkin of the USA devoted his contribution to the proposed concept
of a new agreement between arbitrators and parties. The Head of the School
of International Arbitration at Queen Mary University of London, Professor
Stavros Brekoulakis, has published a detailed work on a transnational public
order in international arbitration. A director of the Center for International
Dispute Resolution at Bucerius Law School in Hamburg and one of the di-
rectors of the Willem C. Vis Arbitration Moot Court, Professor Stefan Kroll,
provided an article on the influence of bankruptcy proceedings on arbitration
in the European Union.

Issues in arbitration traditionally attract a great deal of interesting topics.
There is an article on the future of trust arbitration, and on the questions of
corruption and money laundering in arbitration, as well as on the traditionally
hot topic of insolvency and arbitration, as mentioned above.

There are many procedural issues which are also presented for the con-
sideration of the reader. Among them, it is worth noting the wonderful work
on remission in arbitration (note that remission is a mechanism of referring
the case back to the tribunal for re-consideration once an award has been set
aside), as well as a work on cross-institutional consolidation, which remains
a relatively new phenomenon in the world of international arbitration. Finally,
the theme of balance between due process, procedural efficiency and party
autonomy has been considered using the example of the Court of Arbitra-
tion for Sport.

In the section on investment arbitration, one can find an article on the
importance of the procedural nature of the requirement to state reasons in
the ICSID award (because their absence may be the basis for annulment
of an award under the Washington Convention of 1965). Also, the reader will
become acquainted with the contributions on counterclaims in investment
arbitration and the consequences of extinctive prescription in investment
arbitration.

On behalf of all the academic editors of this book, first of all we would
like to thank the authors, who spent a lot of time and effort finding interest-
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Introductory Note from the Academic Editors

ing topics, scrutinizing dozens of books and articles in libraries, as well as
undertaking painstaking work on their articles.

We are sure that they will be rewarded handsomely for those sleepless
nights, and more than one generation of arbitration lawyers will quote these
works.

And of course we would like to thank the organizers and sponsors of the
conference. Without their help and support, this conference and book would
not see the light of day.

Anton Asoskov,
Roman Khodykin,
Alexey Zhiltsov



NPEANCIIOBUE HAYYHDbIX PEAJAKTOPOB

Bbl nepxxuTe B pykax odepenHOo — yxKe IIECTOM Mo CYeTy — COOpHUK
crareit «HoBble TOPM30OHTHI MEKAYHAPOIHOTO apOUTpaXKa»'.

Ha mpotskeHuu mporieanyx jJeT 3T COOPHUKM BKIIOYAIU CTaThbU
BBICTYNAIONINX Ha KOH(pepeHn «Poccuiickuii apOUTpaKHBII TeHb».
Cawma 1o cebe 3Ta KoH(epeHIUsI YHUKaJIbHA U yXKe CHUCKaJjla cede claBy
He ToJbKo B Poccun, Ho u 3a ee nipenenamu. C camMoro Havaja oHa Oblia
HalleJIeHa Ha UCClIeJOBaHWE HOBBIX M HEU3OUTBIX TeM. Bce aTu romsl 10-
KJIaTYUKU IJ19 KOHGbEepeHIIMY OTOUPaICh 3a HOBU3HY, TJYOUHY Mpopa-
0OTKM U MPaKTUYECKYI0 3HAUYMMOCTh UX padboT. MBI Bcerma crapajuch
U OyIeM U Jajee ctapaTbcsl ObITh CBOOOIHBIMU OT BOIIPOCOB MOJUTHKHU
¥ BHYTPEHHMX pa3HOTJIacuil B apOuTpakHOM coobiecTBe. 160 Hala
3aJaya — o0oraiath 3HaHWe 00 apOUTpaxke cpear POCCUMCKUX IOPUCTOB,
cynei, apouTpoB. BeicTynmuTh Ha KOH(MEPEHIIUN MOXET KaxXKIblii, Oyab
TO U3BECTHHIN Mpodeccop B chepe TpeTeitcKoro pa3doupareabcTBa U
IOPUCT, KOTOPBII TOJIBKO JeaeT NepBbIe 1Iaru B Mupe apourtpaxa. ['as-
Hoe, YTOOBI Y YeJIoBeKa ObLIO KeJaHue HAUTH UHTEPECHYIO TeMY 1 TToTpa-
TUTh BpeMs Ha ee AeTalIbHYI0 MPopadboTKy. DTOT hopMaT ObLI BIIEPBhIE
orpo6oBaH B 2013 r. 1, Xo4eTcs HalesIThCs, JOKa3aja CBOIO YHUKAJIbHOCTD.
®akThl roBopsT caMu 3a cedsi: B 2019 r. Ha KOH(MEpeHLIUK TTPUCYTCTBOBAIO
267 yyacTHUKOB, 1 870 yestoBEeK CMOTpEJIO KOH(pepeHLno yepe3 MHTepHeT
B pexxuMe peajibHoro spemenu! Ioka Hu omHa apyrast KOH(MEPEHLM 10
apOMUTpaxKy Ha MOCTCOBETCKOM IPOCTPAHCTBE HE MOXET IMOXBACTAThCS
TaKOM ITOIYJISIPHOCTBIO.

[Ty6nukanus craTeil nokJiaguMkaMy KOH(DEepeHIINY TakKe cTasia 100poi
Tpaguumeit. Beimycku coopHuka «HoBble TOPU30HTHI MEXXIyHAPOIHOTO
apouTpaxa» yXe CTajJid OJHUMU U3 HauboJee LIUTUPYEMbIX UCTOYHUKOB
10 BOIIPOCaM TPETEHCKOro pa3doupaTesbcTBa, U peaKasi NuccepTaivs uin
yu4eOHUK IO BOIIpocaM apouTpaxka o0XxoasiTcs 0e3 CChIJIOK Ha HUX.

[Mpenpinymue coopHUKU, KOTopble Beixomwiu B 2013, 2014, 2015, 2018 u 2019 rr., no-
CTYITHBI JIJIst CBOOOTHOTO CKaYMBaHUsI Ha caiiTe opraHn3aTtopoB KoHbepeHumn: http://rad.
Ifacademy.ru.
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MpeancnoBme HayuHbIX PeAaKTOPOB

MpbI OueHb TOpANMCS CACIAaHHBIM BKJIAZOM, HO HE COOMpPaeMcsl OCTaHaB-
JMBaThes Ha nocturHyToM. Lllectoit Beimyck coopHrka « HoBble TOpU30HTHI
MEKIyHapOIHOTO apOouTpaxa» He TOJbKO IPOI0JIKAET 100pbIe TpaIuLIMy
MPOILLIBIX JIET, HO M BO MHOTOM 3a[1aeT HOBBII YPOBEHb KauecTBa padoT.

Kpyr BompocoB, pacCMOTPEHHBIX B HEM B 3TOM TOMY, YPE3BbIYAITHO
IIMPOK M pa3HOOOpa3eH.

[Ipexxne Bcero, B 1TaHHOI KHUTE UMTATEIb HaliIeT pabOThl MPU3HAHHBIX
3Be31 MEXIyHAPOIHOTO apouTpaxka. Tak, Mbl IPeICTaBISIEM POCCUACKUM
YUTATEJSIM TIEPEeBOJ OMHOM U3 MHTEPECHENUIIINX pabOT aHTJIMHACKOTO KO-
ponesckoro agBokata Toou Jlangay (Toby Landau QC) o nuchyHKuIMO-
HaJIbHBIX COBEILIAHUSIX apOUTPOB 1 3 (HEKTUBHOM aJBOKATCKOM MacTep-
ctBe. Compencenaresb IPYIIIbI IO pa3pelleHUI0 MEXIyHAPOIHBIX CITIOPOB
opunnveckoii pupmsl “Debevoise & Plimpton LLP” u akc-tipe3uaeHT
MexnayHapoaHoii accoumanuu opructoB (MAIO) IaBua Y. Puskun (David
W. Rivkin) u3 CIIIA nocBsiTHI CBOIO pabOTy MpeajiaraeMoii UM KOH-
LEMIMKA HOBOTO COMIALIEHUs MEXIy apOuTpaMu U cTopoHamu. [aBa
IIxonbr MexxnyHapogHoro apouTtpaxa npu Komiemke koposieBsl Mapuu
JlongoHckoro yHuBepcurera, rpodeccop CraBpoc bpekynakuc (Stavros
Brekoulakis) B cBoeii cTtarbe MpoBes IeTajlbHOE HMCCliefOBaHUE TpaHC-
HaIlMOHAJBHOTO MYOJIUYHOTrO MOPSIIKA B MEXIYHAPOIHOM apOUTpaKe.
Hupextop LlenTpa mexnyHapoaHoro paspeiieHusi criopon B IlIkone npasa
buuepuyc B 'am0Oypre u onun u3 nupexkropoB KoHkypca no apourtpa-
Ky uM. Bunnema C. Buca, npodeccop Ilrepan Kpémnb (Stefan Kroll)
MOATOTOBUJ pabOTy O BAUSIHUM Ha apOMUTpax Ipolenyp 0aHKPOTCTBA
B EBporneiickom Coro3e.

CraTbhy 10 OOIIIMM BOIMpOcaM apOuTpaxka TPagUIIMOHHO OXBAaThIBAIOT
0O0JIbIIIOE KOJIMYECTBO MHTEPECHBIX TeM. Cpean HUX U OyayIliee TpacTOBOTO
apOuTpaxa, ¥ BOIPOCHI KOPPYITLIMM 1 OTMBIBAHUST IEHEKHBIX CPEICTB B ap-
ouTpaxe, ¥ TPAIUIIMOHHO OCTpasi TeMa O HECOCTOSITEIbBHOCTH U apOUTpaKe.

Taxcke Ha cyn yuTaTessl MPeACcTaBIeHO HeMaJIo PaboT, TMOCBSIIIEHHBIX
npolieccyaabHbIX BormpocaM. Cpeau HUX CTOUT OTMETUTD 3aMeuaTeIbHYIO
CTaThIO IO PEMUCCHUU B apOUTpake (BO3BpAIIICHIIO CIIOpa Ha HOBOE pacCMO-
TpeHMe TpUOYyHaIa IMOCJIe OTMEHBI PEIIeHHUs), a TAKXKe padoTy 10 MEXKUH-
CTUTYLIMOHAJIbHON KOHCOJIMAAIIMM, KOTOPAasl IOKa OCTAETCsI CPABHUTEIBLHO
HOBBIM (D€eHOMEHOM B MUpE TpeTeiicKoro pasdouparenbcTBa. HakoHerl,
B OOHOM M3 IIpelyiara€MbIX BHUMAHUIO YATATEJIEN CTaTE pacCMOTPEHA
TeMma OajaHca MeXIy Haajlexaliei mpoueaypoii, 3¢(GeKTUBHOCTHIO U aB-
TOHOMMEN BOJIM B pa3pese MpakTuku CIIOPTUBHOIO apOUTPaKHOTO Cya.

B pasgene 1o mHBECTMLIMOHHOMY apOUTpaxy paccMaTpuBaeTCs 3Ha-
YeHHue MpoliecCyaabHON MPUPOALI TPeOOBaHUS 00 U3TOXKEHUN MOTHUBOB
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MpeancnoBme HayuYHbIX PEAAKTOPOB

pemienus B MIIYUC (160 nx oTCyTCTBME MOXET OBITh OCHOBAaHUEM IS
OTMEHBI PELIEHUS B COOTBETCTBUM BalllMHITOHCKOM KOHBeHLMEH 1965 T.).
Taxke ynTaTeb IO3HAKOMUTCS C PA0OTAMM O BCTPEYHBIX MCKAX B MHBE-
CTULIMOHHOM apOMTpake U MOCAEACTBUIX HEOOOCHOBAHHOM 3alepKKU
B IIPEIbSIBIECHUU MHBECTULIMOHHBIX TPEOOBAaHMIA.

OT 1M11a BCeX HayYHBIX PEIAKTOPOB JaHHOM KHUTY IIPEXIE BCEro XO-
YyeTcsl Mo0JIaroJapuTh aBTOPOB, KOTOPhIE IMOTPATUJIM HEMaJIO BpeMEHU
M CUJI Ha OThICKAHME MHTEPECHOM TeMbI, U3yUYeHUE NECITKOB KHUT U CTaTei
B OMOJIMOTEKAX, a TAKXKE Ha KPOITOTJIMBYIO pa0OTy Hajl CBOMMU CTAThSIMMU.
MBI yBepeHbI, YTO 3a 3T OECCOHHbIC HOUM UM CTOPMIIEH BO3IAaCTCs, U UX
paboThI OyIET LIMTUPOBATh HE OIHO MOKOJICHNE apOUTPasKHBIX IOPUCTOB.

Hy 1, KOHe4YHO 3Ke, Mbl XOTUM M00JIar0AapUTh OPraHU3aTOPOB U CIIOH-
copoB KoH(pepeH1MK. be3 nx momMoy u noaaep:kKkKu JaHHast KOH(GEpeHLIUsS
M KHUTA HE YBUJIEJIU ObI CBET.

A.B. Acockos,
A.H. 2Kuavyos,
PM. Xodvikun



Russian gt the Aussian www.centerarbitr.ru/en
Arbitration of Modern

Center Arbitration

The Russian Arbitration Center at the Russian Institute of Modern Arbitration
(RAC), one of the first permanent arbitral institutions authorized to admi-
nister arbitration in Russia, was established in 2016. The Russian Arbitration
Center was granted the authorization by Order of the Russian Government
No. 799-r dated 27 April 2017 upon the recommendation of the Council for
Development of Arbitration.

The Russian Arbitration Center ensures the impartial, professional and final
resolution of disputes of any complexity in strict accordance with the arbi-
tral procedure. By the beginning of 2020, the RAC has administered over
400 disputes, while the total amount of claims has reached 28 billion rubles.
The offices of the Russian Arbitration Center are located in Moscow (head
office), Vladivostok, Kaliningrad, Ekaterinburg, Petropavlovsk-Kamchatsky
and Yuzhno-Sakhalinsk.

The RAC developed a high-tech online system for administration of disputes
(the Online System of Arbitration of the Russian Arbitration Center), which
enables users with a fast and convenient opportunity to initiate arbitration,
follow its course, download and upload the necessary documents (including
via smartphones).

For the purposes of mutually beneficial exchange of experience and demand
to comply with high international standards, the RAC cooperates with highly
authoritative arbitral institutions, namely, the Japan Association of Arbitra-
tors (JAA), the Hong Kong International Arbitration Center (HKIAC), the
Singapore International Arbitration Center (SIAC), and the Korean Com-
mercial Arbitration Board (KCAB).
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Poccuitickuii npu Poccniickom www.centerarbitr.ru
NHCTUTYTE

ap6uTpaXKHbI COBPEMEHHOTD
ueHTp apbutpaxa

Poccuiickuii apouTpaxHbiii HeHTp npu PoccuiickoM MHCTUTYTE COBPEMEHHOTO
apourpaxa (PAII) co3nan B 2016 T. U ABJISICTCS OMHUM U3 TIEPBBIX TTOC-
TOSTHHO NEHCTBYIOIIMX apOUTPAKHBIX YUPEXKIECHUH, TTOyIUBIITUX TTPABO
aJIMUHUCTPUPOBATh apouTpax. [IpaBo Ha ocymiecTBiIeHUE NEATETbHOCTH
obut0 TipenoctabiieHo PALL Ha ocHoBaHuM pekomeHaanuu CoBeTa Mo co-
BEPIIEHCTBOBAHUIO TPETEHCKOTO pa3duparebcTBa pacriopsokeHnem [pa-
ButenbcTBa PO ot 27 anpens 2017 r. Ne 799-p.

Poccuiickuit apouTpaxkHbIi LEHTP o0ecIieurBaeT OecpucTpacTHOE, MPo-
(beccroHasbHOE M OKOHUYATEJIBHOE pa3pellieHue CIopa 000 CII0KHOCTI
B CTPOTOM COOTBETCTBUU C apOUTpaxkHoi nmpouenypoii. K nauamy 2020 r.
B PALI 6b1710 paccmoTpeHo 6onee 400 criopoB, a o011asi cymMmma TpeboBaHUIA
cocraBuiia 6onee 28 miapa pyo. Oducsl Poccuiickoro apouTpaskHOro ueHTpa
OTKPHBITHI B 1IecTU ropogax Poccuu: Mockse (rnaBHbli oduc), Bnagusoc-
toke, Kanununrpane, Exkarepunoypre, IlerponaBnoBcke-Kamuarckom
u OxHo-CaxanuHcke.

Poccuiickum apOnTpaxkKHBIM IIECHTPOM pa3padoTaHa 1 UCITOIB3YETCST BHICO-
KOTEXHOJIOTUYHAS 2JICKTPOHHAsI crucTeMa amMuHucTpupoBanus (https://
my.centerarbitr.ru/), KoTopast IIpeIOCTaBISICT TOIb30BATEISIM OBICTPYIO
¥ YIOOHYIO BO3MOXHOCTh HaYaTh apOUTPaK, CIICAUTH 3a XOIOM apOnTpaka
OHJIAiTH, B TF0OOI MOMEHT 3arpy>KaTh ¥ CKauMBaTh JOKYMEHTHI, B TOM YHCJIC
C MOOWJIBHBIX YCTPOMCTB.

B 1ies151x oOMeHa OIbITOM M COOTBETCTBUST BBICOKMM MEXKIyHAPOIHBIM CTaH-
naptam PALL coTpynHu4YaeT ¢ TaKUMU aBTOPUTETHBIMU apOUTPaKHBIMU
opraHuzauusiMu, Kak fJmoHckas accouuaius apoutpos (JAA), Cunra-
MypPCKUil MexXayHaponHbiit apoutpaxxHeiil 1ieHTp (SIAC), 'oHkoHTCcKUi
mexayHaponHbiii apoutpaxubiit neHTp (HKIAC) u Kopeiickuit kKommep-
yeckuii apoutpaxHsbiii coeT (KCAB).
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BRYAN www.bclplaw.com
LEIGHTON
PAISNER EJ_D

In April 2018 Berwin Leighton Paisner and Bryan Cave merged to form
Bryan Cave Leighton Paisner. By combining the practice experience, indus-
try knowledge and market connections of more than 1,400 lawyers in North
America, Europe, the Middle East and Asia, with our recognized leadership
in applying legal service and technology innovation, we deliver commercial
advantage to clients.

Our International Arbitration and Construction Disputes team of over
100 lawyers sits across the globe, based in our offices in Abu Dhabi, Dubai,
Hong Kong, London, Miami, Moscow, New York, Paris and Singapore.

We focus on three key areas:

* international commercial arbitration;
* investment arbitration;

« and construction disputes.

The geographic reach of the international arbitration practice covers Latin
America, Russia and the CIS, the Middle East, Africa, Southeast Asia, East
Asia, South Asia and all other regions. Our combination strengthens our
ability to work seamlessly between offices on disputes with mixed law, venue
or language provisions, across all major sectors.

We have built one of the premier international arbitration and construction
disputes teams in the world according to the annual ratings of Legal 500 and
Chambers. As the Legal 500 edition notes, BCLP lawyers are “always aligned
with clients’ commercial objectives”.

Facts about our team:

*  We have a Russian-speaking team — for Russian clients, the undoubted ad-
ditional advantage is the considerable experience of our arbitration experts
with the participation of the parties from Russia and the CIS, as well as the
presence of a Russian-speaking arbitration partner and Russian-speaking
team in London. We also have an excellent arbitration team in the Moscow
office which works seamlessly with other offices on CIS-related disputes.

19



20

We conduct our own advocacy — we are one of the few teams in the Eng-
lish legal market, whose partners act independently in arbitration, most
other firms are forced to hire external barristers whose services are paid
separately. In addition, this allows us to gain a deeper understanding of
the process and use this valuable experience, advising clients on various
issues related to arbitration.

We have experience in 20 different arbitral rules — including LCIA,
SCC, ICC, UNCITRAL, ICSID, SCIA, DIAC, HKIAC, AAA and
DIFC-LCIA.

We have in-house Forensic Accounting and Technology Services — for the
convenience of our clients, we offer in-house forensic accounting and
technology services, which allows clients to conduct business more ef-
ficiently and to optimize arbitration expenses.

We can help with alternative ways of financing arbitration proceedings — co-
operating with various institutions, we help our clients minimize financial
risks and use alternative ways of financing arbitration proceedings, by
attracting investors for business and insurance to cover court expenses.



BRYAN www.bclplaw.com
CAVE

“PAisNer ALP

B ampesne 2018 r. ciunucek nBe opunudeckue bupmel — “Berwin Leighton
Paisner” u “Bryan Cave”, o6pa3oBaB “Bryan Cave Leighton Paisner”.
O0BenHEHNE TTPAKTUIECKOTO OTBITA, OTPACIEBBIX 3HAHUHN Y PHIHOYHBIX
cBsizeit 6osee 1400 ropuctoB B CeBepHoii AMepuike, EBporne, Ha bivxkHeM
BocToke 1 B A3uu Hapsity ¢ IpU3HAHHBIM JIUAEPCTBOM B c(pepe oKazaHuUst
IOPUIMYECKUX YCIYT M1 MHHOBAIIMOHHBIX TEXHOJIOTH TaeT HAIITUM KJTH-
€HTaM HeOoCTIOpUMbIE KOMMepUYECKUe TPENMYIIECTBA.

Haia komaHaa 1o MexayHapoIHOMY apOMTpaky 1 CTPOUTEIbHBIM CIIOpam
HacuuTbiBaeT 6oiee 100 0pHCTOB MO BCeMy MUY, paboTarolux B opucax
B AGY-J1a6u, [ly6ae, Tonkonre, JJonnone, Maitamu, Mockse, Hoio-Mopke,
IMapwxe u Cunramnype.

Haimmu kitoueBbIMU HapaBAEHUSIMU SIBJISTIOTCS:
*  MEXIYHapOAHbIi KOMMEpUYECKUI apOUTpax;

*  MHBECTULIMOHHBIN apOUTpax;

* CTPOUTEJIbHbBIE CITOPHI.

leorpacdus nesTenbHOCTH HalllEH MEKITyHAPOTHOM apOUTPaKHOM MPaAKTU-
KM oxBaTbiBaeT JlatnHcKyio Amepuky, Poccuto u ctpansl CHI', Bvikaumit
Boctok, Appuky, FOro-Boctounyio Asuto, Boctounyio Asmio, FOxnyio
A3uIo 1 ocTaJbHBIe pernoHbl. KoMOmHaIs 1syx dupM mpusesa K ycuie-
HUIO HAIIIMX BO3MOXKXHOCTE I CJIa’KeHHOI pabOThI pa3IMIHBIX 0(UCOB
10 JieJIaM, 3aTParuBaroOIIM pa3IMIHbIC TTPABOBbIC CUCTEMBbI, CTPAHbI WU
SI3BIKM, BO BCEX OCHOBHBIX c(hepax IKOHOMMKH.

CornacHO eXeronHbIM peiituHram, myoaukyembiM Legal 500 u Chambers,
MbI CO3M1aIi OIHY U3 BEAYIIMX KOMaHI B MUPE B chepe MeKAYHAPOIHOTO
apbuTpaxa 1 cTpouTeabHbIX criopoB. Kak ormeuvaet usnanue Legal 500,
opuctel BCLP «Bcerna noHMMalT KOMMEPUYECKUE eI KIUEHTOB».

daxkThI 0 Hallleil KOMaHIE:

* Y Hac ecTb PYCCKOA3BIMHAA KOMAHAA — HECOMHECHHBIM TOITOJTHUTCIIbHBIM
IPEUMYIICCTBOM JJIA pOCCHﬁCKI/IX KJIMEHTOB SIBJISIETCS 3HAYNUTEIbHBIA
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OITBIT HAIIIUX 3KCIIEPTOB IT0 apOUTPaXKy B CIIOpAX C y4aCTHEM CTOPOH
n3 Poccrm u ctpan CHI, a Takke TIpUCYTCTBUE PYCCKOSI3BITHOTO ap-
OUTpaXKHOTO MapTHEPa M PyCCKOSI3BIYHOM KoMaHIbI B JIoHmoHe. Y Hac
TaKKe eCTh OTJIMYHAsI KOMaH/Ia 10 apoUTpaxy B MOCKOBCKOM odrice,
KOTOpasi TECHO COTPYIHMYACT C IPYTUMHU oDrcCaMu 110 JAejIaM, CBSI3aH-
HBIM co ctpanamMu CHIT'.

MblI JIMYHO NPeCTABJIsIEM HHTEPECHI KIMEHTOB B APOUTPaKe — MBI SIBJISICM-
CsI OJTHOM M3 HEMHOTUX KOMaH I Ha aHIJIMICKOM IOpUINIECKOM PhIHKE,
IMapTHEePbl KOTOPOI CAMOCTOSTEIBHO MPENCTABIISIOT MHTEPECHI KIIMEHTa
MPY pACCMOTPEHUN apOUTPAXKHOTO CITOPa, B TO BPEMST KaK OOJIBIIIITHCT-
BO Ipyrux GypM BBIHYXICHBI HAaHMMAaTh HE3aBUCUMBIX 0appHCTEPOB,
YCIIYTH KOTOPBIX OTUIAYMBAIOTCS OTAeNIbHO. [Tomo0Hast TpakTHKa TakKe
MTO3BOJISIET HAM TJTy0Xe MOHSTh apOUTPasKHBIH ITPOIIECC U UCTIOIh30BaTh
ATOT HEOIICHUMBIi1 OITBIT ITPY KOHCYIBTHUPOBAHUY KJIMEHTOB T10 pa3/Ind-
HBIM BOITPOCaM, CBSI3AHHBIM C apOUTPaXKeM.

Y Hac ecTb OonBIT padoThl MO 20 pa3aIMIHBIM APOUTPAIKHBIM pPerjaMeH-
tam, BKodas LCIA, SCC, ICC, KOHCHUTPAIL, ICSID, SCIA, DIAC,
HKIAC, AAA u DIFC-LCIA.

Y Hac ecTb 0T/ CYA€OHOM OYXraaTepru M TEXHHIECKOrO CONPOBOKICHHS.
st ynoO6CeTBa HAILKMX KJIMEHTOB MBI ITPUBJIEKAEM CBOMX CIIELIMAIICTOB
0 CyneOHO OyXrajJiTepuu U TEXHUYECKOMY COIMPOBOXIECHUIO, YTO,
B CBOIO OYepelb, MO3BOJISICT HAIIIMM KJIMEHTaM BECTH CBOM JieJia Gojiee
3¢ deKTUBHO, a TAKKE ONTUMMU3UPOBATH APOUTPAXKHBIE PACXOIBI.

MblI MOKEM MOMOYb € AJIbTEPHATHBHBIMU CHIOCO0AMH (DMHAHCHPOBAHUS
apoOMTPaKHOrO pa3dMpaTeIbCTBA — COTPYAHMYAS C PA3IMYHBIMU yUpe-
JKIEHUSIMM, MBI TTIOMOTaeM HalllUM KJIMEHTaM MUHUMU3UPOBATh (hu-
HAHCOBBIC PUCKM 1 UCIOJIb30BaTh aJIbTePHATUBHbBIC CIIOCOOBI (DMHAH-
CHPOBaHUS apOUTPAKHOTO pa3doUpaTesIbCTBA, MPUBICKAsT IUTSI TOKPBITHS
CyIeOHBIX PaCX0I0B MHBECTOPOB U CTPAXOBbIe KOMITAHUU.



www.LFAcademy.ru

LFA

ACADEMY

LF Academy is an online educational resource for legal practitioners, which
offers a wide range of professional and career development opportunities for:

» attorneys and legal advisors
* corporate lawyers
+ representatives of public authorities and the judiciary

» teachers and students of law schools

The main advantage of LF Academy is an access to high-quality knowledge
and unique content:

» over 1000 hours of lectures, courses, and professional development pro-
grams

* more than 200 lecturers — leading experts in the global legal community
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www.LFAcademy.ru

LFA

AKAOEMNA

LF Akanemust — 5T0 00pa30BaTeIbHBIN OHJIAH-pecypc ISt FOPUCTOB, TIpe-
JOCTaBISIIOLIMNI ILIMPOKKE BO3MOXKHOCTU MPOMECCUOHATBHOIO U Kapbep-
HOTO pocTa JJIs:

* agBOKATOB M IOPUANICCKUX KOHCYJTBTAHTOB
*  KOPITIOpaTUBHBIX IOPUCTOB
* TIpencTaBUTEJICi OpraHOB rOCYIAPCTBEHHOM BIIACTH M CYIeOHOM CUCTEMBI

* TpemnomaBaTelieil U CTYACHTOB IOPUINYECKUX KO

I'maBHOe npeumyiiectBo LF AkagemMuu — 3To JOCTYI K Ka4eCTBEHHBIM
3HAHUSM U YHUKAJIbHbII KOHTEHT:

+ cBbiue 1000 yacoB JieKLMii, KypCOB M IIPOrPaMM IOBBIILIEHUST KBaJIM-
(pukammu

* 0osee 200 1eKTOPOB — BEAYIIMX 9KCIIEPTOB MUPOBOTO I0OPUINIECKOTO
coo01iecTBa
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THE ACADEMIC EDITORS AND AUTHORS

ACADEMIC EDITORS

ANTON V. ASOSKOV is a Professor in the Department of Civil Law at
the Law Faculty of the Lomonosov Moscow State University, and Professor
in the Department of International Private Law of the Alexeev Private Law
Research Centre at the President of the Russian Federation.

He is a member of the Presidium and Head of the Corporate Disputes
Nominating Committee of the International Commercial Arbitration Court
at the Chamber of Commerce and Industry of the Russian Federation
(ICAC / MKAS), as well as a member of the Arbitration Council of the
Hong Kong International Arbitration Centre (HKIAC) and German Arbi-
tration Institute (DIS). He has acted as an arbitrator in various arbitration
proceedings under the Arbitration Rules of the International Chamber of
Commerce (ICC), London Court of International Arbitration (LCIA),
Vienna International Arbitral Centre (VIAC), Arbitration Institute of the
Stockholm Chamber of Commerce (SCC), as well as under the UNCITRAL
Arbitration Rules.

He is a member of the Scientific-Advisory Council at the Russian Sup-
reme Court, a member of the Council for the Improvement of Arbitration at
the Russian Ministry of Justice, and a member of the Chartered Institute of
Arbitrators (MCIArb). Professor Asoskov frequently acts as an expert on Rus-
sian law in foreign courts and arbitrations. He has published 4 monographs
and around 100 articles on private international law, international arbitration,
civil and comparative law.

ROMAN M. KHODYKIN is a Partner in the London office of Bryan Cave
Leighton Paisner LLP, has a Ph.D. in Law, is an Associate Professor and is
a Solicitor of the Senior Courts of England and Wales.

Roman is an arbitration specialist with extensive experience in national
and cross-border matters. In 2015—2018 he was an alternative member of the
ICC Court of International Arbitration in Paris and was included in the list of
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arbitrators of the International Commercial Arbitration Court at the Chamber
of Commerce and Industry of the Russian Federation (ICAC / MKAS).

In recent years he has advised on a multi-million dollar ICSID investment
treaty arbitration against the Republic of Kazakhstan, and acted in LCIA,
ICC, SCC, AAA and MKAS arbitrations. He has also represented athletes
before the Ad Hoc Division of the Court of Arbitration for Sport.

Roman is a Visiting Professor in the Centre for Commercial Law Studies
at Queen Mary University of London. He has also lectured at Clare College,
Cambridge University, Université Paris-Saclay (Université de Versailles
Saint-Quentin) and Exeter University. Until 2012 he was an Associate Pro-
fessor at the Department of Private International and Civil Law at Moscow
State Institute of International Relations (MGIMO University).

He is also a member of the editorial board at The International Journal
of Arbitration, Mediation and Disputes Management.

Roman also regularly writes on the subjects of arbitration, conflict of
laws and civil procedure. His book “Arbitration Law of Russia: Practice and
Procedure” was published by Juris Publishing in New York in 2012. He is also
the editor of the Russian edition of the Andrews on the System of English
Civil Procedure (published by Infotropic Media in 2012). He has recently
co-authored a book with Carol Mulcahy entitled “A Guide to the IBA Rules
on the Taking of Evidence in International Arbitration” (Consultant editor
Nicholas Fletcher QC) (Oxford University Press, 2019).

For several years running, Roman has been highly recommended as one
of the leading international arbitration lawyers, both in Russia and the UK,
by Chambers & Partners and The Legal 500 Guides. In 2019, the Best Law-
yers named Khodykin the “Lawyer of the Year” for work in International
Arbitration.

ALEXEY N. ZHILTSOV is a distinguished lawyer of the Russian Federa-
tion, has a Ph.D. in Law, is Head of the Chair of Private International Law, is
a Professor of the Russian Postgraduate School for Private Law, and is Head of
the Department of Comparative and Private International Law of the Alexeev
Private Law Research Centre at the President of the Russian Federation.

He is a member of the Presidium and the Nomination Committee for In-
ternational Commercial Disputes of the International Commercial Arbitration
Court at the Chamber of Commerce and Industry of the Russian Federation
(ICAC / MKAS). He is included in the list of arbitrators of the Arbitration
Court attached to the Economic Chamber and Agricultural Chamber of the
Czech Republic, the Hong Kong International Arbitration Center (HKIAC),
the Arbitration Court at the Russian Union of Industrialists and Entrepre-
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neurs, and the Maritime Arbitration Commission at the Chamber of Com-
merce and Industry of the Russian Federation. He has acted as arbitrator in
arbitration proceedings under the ICAC Rules, the Arbitration Rules of the
International Chamber of Commerce (ICC), the Rules of the Arbitration
Institute of the Stockholm Chamber of Commerce (SCC), the LCIA Rules,
under the Swiss Rules and others.

He is a member of the Scientific-Consultative Council on International
Law at the Ministry of Justice of the Russian Federation and a member
of the Council for the Improvement of Arbitration at the Ministry of Justice
of the Russian Federation.

Between the years of 2007 and 2018 Zhiltsov acted as Editor-in-Chief
of the journals “International Commercial Arbitration” and “International
Commercial Arbitration Review”. Since 2019 he has been the Editor-in-Chief
of the journal “Commercial Arbitration”.

Professor Zhiltsov has been a member of working groups for the prepara-
tion and subsequent revision of Division VI “Private International Law” of the
Russian Civil Code, for the preparation of Division VII “Private International
Law” of the Model Civil Code of the Commonwealth of Independent States
adopted by the Interparliamentary Assembly of the Member States of the
Commonwealth of Independent States. He was also a member of the working
group for the Russian Federation Ministry of Justice for the preparation of the
following draft law for the development of arbitration in the Russian Federation:
“On Amendments to the Federal Constitutional Law ‘On Arbitration Courts in
the Russian Federation’”, the Arbitrazh Procedural Code, and the Law of the
Russian Federation “On International Commercial Arbitration”. He has been
a member of working groups for the Russian Federation Chamber of Com-
merce and Industry (RF CCI), for drafting the 2010 Rules of Impartiality and
Independence of Arbitrators, for drafting ICAC Regulations on Organizational
Principles of Activity at the RF CCI, and for drafting the ICAC Rules of Arbi-
tration of International Commercial Disputes at the RF CCI.

Professor Zhiltsov is an author of around 100 academic publications in
the areas of international commercial arbitration, private international law,
international civil procedure and civil law.

AUTHORS
TIMUR Z. ABUSHAKHMANOY is an Associate at Egorov Puginsky Afa-
nasiev & Partners Law Offices in their International Arbitration and Litigation

Practice. He is admitted as an Advocate to the Moscow City Bar Association.
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Timur holds an LL.M. degree in Comparative and International Dispute
Resolution from Queen Mary University of London.

Timur has been involved in commercial arbitration proceedings conducted
under the London Court of International Arbitration Rules (LCIA) and the
Arbitration Institute of the Stockholm Chamber of Commerce (SCC) as well
as under the Rules of the International Commercial Arbitration Court at the
Chamber of Commerce and Industry of the Russian Federation (ICAC /
MKAS). He is experienced in coordinating multi-jurisdictional litigation pro-
ceedings in countries such as Cyprus, Belize, the Channel Islands, Panama,
Luxembourg, etc.

DMITRY A. ANDREEY is an Attorney at Monastyrsky, Zyuba, Stepanov
& Partners Law Firm (Moscow). He graduated from MGIMO University
and Pepperdine University and is admitted to practice in Russia, USA and
England. His area of expertise is disputes.

He is the Co-Chair of the Young International Modern Arbitration (Young
IMA) and the Committee for Interaction with National Courts at the Rus-
sian Arbitration Center. He has written several publications about arbitration
in Russia.

STEPHANE BONIFASSI is a Partner at BONIFASSI Avocats Law Firm
in Paris, France. As an international litigator, Stephane directs actions in
the areas of complex white-collar crime and asset recovery. Stephane has
nearly 30 years’ experience of representing individuals, corporations and
states victimised by economic crimes in both criminal and civil proceedings,
including complex recognition and enforcement of foreign judgments and
arbitral awards.

Stephane is Co-Founder of the International Academy of Financial Crime
Litigators. He is also a past President of the Criminal Law Commission of
the Union Internationale des Avocats and a past Co-Chair of the Business
Crime Committee and member of the International Bar Association.

Stephane is French-qualified lawyer (Avocat). He holds his Master’s de-
gree in Law from the Paris II Panthéon-Assas University and his Bachelor’s
degree in Political Science from Sciences Po. He speaks French and English.

STAVROS BREKOULAKIS is a Professor in International Arbitration,
the Director of the School of International Arbitration at Queen Mary Uni-
versity of London and an Arbitrator at 3 Verulam Buildings (Gray’s Inn).

Professor Brekoulakis has been appointed in more than 45 arbitrations
(commercial and investment), as chairman, sole arbitrator, co-arbitrator and
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emergency arbitrator under the rules of the International Chamber of Com-
merce (ICC), London Court of International Arbitration (LCIA), Stockholm
Chamber of Commerce (SCC), UNCITRAL Arbitration Rules, Abu Dhabi
Commercial Conciliation Arbitration Centre, Danish Institute of Arbitra-
tion, as well as in ad hoc arbitrations. He is regularly listed in Who’s Who
Legal: Arbitration, Who’s Who Legal: Construction, and has been named as
a thought leader in Who’s Who Legal: Thought Leader.

He serves in several public positions and commissions of trust includ-
ing being a member of the LCIA Court, ICC Commission on Arbitra-
tion, Investment Expert Trade Advisory Group of the UK Department for
International Trade, Steering Committee of the UNCITRAL Academic
Forum on ISDS, Expert Committee of the Permanent Forum of China
Construction Law, Co-Chair of the ICCA-Queen Mary Task Force on
Third Party Funding, an Assistant Rapporteur in the International Law
Association Committee of International Commercial Arbitration. He is the
Editor-in-Chief of CIArb’s International Journal of Arbitration, Mediation
and Dispute Management, General Editor of the Journal of International
Dispute Settlement, and Co-Editor of Kluwer’s International Arbitration
Law Library series.

ELENA S. BUROVA is a Senior Associate with the international arbitra-
tion practice at Ivanyan & Partners Law Firm (Moscow office). She specializ-
es in international investment and commercial arbitration. Prior to joining
Ivanyan & Partners, Elena was a Legal Counsel with the Russian Arbitration
Center at the Russian Institute of Modern Arbitration, and has done an
internship at the Arbitration Institute at the SCC.

Elena holds an LL.M. degree in Investment Treaty Arbitration from Up-
psala University, Sweden. She also obtained a Master’s degree in Private
International and Civil Law and a Bachelor’s Degree from Moscow State
Institute of International Relations (MGIMO University).

She is the Co-Chair of the Young Institute of Modern Arbitration (Young
IMA) and a Member of the Chartered Institute of Arbitrators (MCIArb).

SIMON CAMILLERI is an Associate at Fried, Frank, Harris, Shriver &
Jacobson LLP (London). He graduated from King’s College, University of
London (LLB (First Class Hons)) and University of Oxford (BCL) and is
admitted to practice as a solicitor in England and Wales with higher rights
of audience.

His areas of expertise are dispute resolution and conflict of laws. Simon
represents both corporate clients and high-net-worth individuals in complex,
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high-value, commercial litigation and international arbitration (ICSID,
LCIA, LMAA). Such representations often include defending or substantiat-
ing claims of civil fraud. Simon is experienced in applying for the full range
of injunctive relief in support of court and arbitration proceedings. Simon
has published a number of articles on the subject of international litigation
and arbitration.

Simon is a Member of the British Institute of International and Compara-
tive Law and Associate of the Chartered Institute of Arbitrators (ACIArD).

NADIA DARWAZEH is a Partner at Clyde & Co Law Firm in Paris,
France. She has over 20 years of experience acting as counsel and sitting
as arbitrator in commercial and investor-state arbitrations. Nadia also has
deep ICC expertise, having led the Europe, Middle-East, and Africa team
at the ICC for a period of three years, during which she oversaw more than
400 ICC arbitrations.

Nadia is a member of the ICC Commission on Arbitration, the ICC
Taskforce on Maximizing the Probative Value of Witness Evidence and is
one of three members of the German Arbitration Institute (DIS) Appoint-
ing Committee.

Nadia is dual-qualified in England & Wales (Solicitor-Advocate) and
Germany (Rechtsanwiltin). She earned her LLM in International Public
Law from the University of Cambridge and her LLB from the University of
Warwick. Nadia speaks French, German, English, Mandarin Chinese and
Dutch.

ELENA FEDOROVA is an Associate at BONIFASSI Avocats Law Firm
in Paris, France. Fedorova specializes in the recognition and enforcement of
complex foreign judgments and the annulment of arbitral awards in France.
Elena practices in the area of private international law and handles issues
concerning cross-border cooperation in civil matters. Elena also specializes
in civil fraud with an emphasis on asset recovery. She is active in criminal
proceedings with an international reach, namely, those involving Common-
wealth of Independent States (CIS) countries.

Elena is a member of Asset Recovery Next Gen network, Russian Arbitra-
tion Association, Young ICCA and Société de l1égislation comparée.

Elena is dual-qualified in Russia (Advocate) and France (Avocat). She
earned her Master’s degree in Private International Law and International
Trade Law from Paris 1 Panthéon-Sorbonne University and her Diploma in
law with honours from the National Research University — Higher School
of Economics (Moscow). Elena speaks Russian, French and English.
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SERGEY D. IVANOV is a Paralegal in the Dispute Resolution Practice
at BGP Litigation Law Firm. His particular focus is international arbitration
and cross-border litigation. In 2019, Sergey obtained Master of Laws degree
(with honours) at the Russian School of Private Law. He regularly publishes
articles on questions of arbitration and enforcement of arbitral awards.

NATALIA N. KISLIAKOVA is an Associate in the international arbitration
group at KIAP Attorneys at Law. Natalia specializes in commercial arbitra-
tion, sports arbitration, commercial litigation and private international law.
Natalia also teaches sports law in two major Russian universities and works
under her Ph.D. on issues of the Court of Arbitration for Sport.

She has experience of representing clients in trans-border disputes before
different tribunals and courts in various jurisdictions (ICC, LCIA, CAS,
VIAC, ICAC, HKIAC, ICJ, PCA, ECHR, DIS) as well as before Russian
and foreign state courts. Natalia’s arbitration and litigation practical experi-
ence spans a variety of sectors, including real estate, oil and gas, banking,
sports, construction as well as general commercial disputes out of trans-border
contracts. Previously Natalia was actively involved in public law interstate
disputes on human rights.

Natalia is the head of the Young IMA Sports Arbitration Group at the
Russian Arbitration Center and is an active participant of other youth arbi-
tration groups, she is an author of several publications on sports arbitration.

STEFAN KROLL is an independent arbitrator in Cologne and Director
of the Center for International Dispute Resolution at Bucerius Law School
in Hamburg. He is one of the directors of the Willem C. Vis Arbitration Moot
Court and Germany’s national correspondent to UNCITRAL for arbitra-
tion. In addition, he is a Visiting Professor at the School of International
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University — Higher School of Economics (LLM (Distinction)) and Queen
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NHOOPMALMA
O HAYYHbIX PEJAKTOPAX 1 ABTOPAX

HAYYHBIE PEJAKTOPbBI

AHTOH BJIAJIUMUPOBHNY ACOCKOB — 10KTOp I0pUINYECKUX
Hayk, mpocdeccop Kadeapbl rpaXkIaHCKOTo TpaBa I0pUANIECKOTO (haKyib-
TeTa MOCKOBCKOTO TOCYIapCTBEHHOIo YHUBepcuTeTa uMeHu M.B. Jlo-
MOHOCOBa, Mpodeccop Kadeapbl MeXXIAyHapOIHOrO YyacTHOro Tpasa Uc-
cJIe0BaTEIbCKOTO LieHTpa yacTHoro npaBa umeHu C.C. AnekceeBa nmpu
Ipe3unente PO.

On BeicTynaeT wieHoM [pesunuyma u Ipencenatenem Komutera o Ha-
3HAYEHHUSIM apOUTpaka KOPIOPaTUBHBIX CIIOPOB MeXIyHAPOIHOIO KOM-
MEepYECKOro apOoUTpaxKHoro cyaa rnpu ToproBo-IpOMBIIILICHHON IajaTe
Poccuiickoit @enepaunn (MKAC npu TIIIT P®D), uneHoM ApOUTpakKHOTO
coBeta ['oHKOHTCKOro MexxayHapoaHoro apoutpaxkHoro ueHTpa (HKIAC),
Hewmeuxoit unctutyuuu no apoutpaxkHomy aeny (DIS). On Takke nmeer
OIIBIT yYacTHsI B Ka4eCTBe apOUTpa B pa30MpaTebcTBax Mo ApoUTpak HOMY
pernameHTy MexayHapoaHoii Toprosoii nanatel (ICC), JJoHgoHCcKOro
MexayHapomHoro Tpeteiickoro cyna (LCIA), BeHckoro MexxayHapogHOro
apoutpaxnoro 1HeHtpa (VIAC), ApouTtpakHOro MHCTUTYTa Tipu Topro-
Boii nmanatel Ctokronbpma (SCC), a Takxke ApOUTpPaKHOMY perjiaMeHTy
IOHCUTPAJI (UNCITRAL).

OH mnmeert craryc wieHa HayuHo-KOHCYnbTaTUBHOTO coBeTa Ipu Bep-
xoBHOM Cyne P®D, unena Cosera 1Mo cOBEpIIEHCTBOBAHMIO TPETENCKOIO
pasbupaTtesibcTBa mpu MuHucteperse octuimu P®, a takke wieHa Ko-
poneBckoro nHctutyta apoutpoB (MCIArb). ITpodeccop AcockoB yacTo
BBICTYIIAET SKCIIEPTOM I10 POCCUIICKOMY MpaBy B 3apy0eKHbBIX CydaxX U ap-
outpaxax. Um onydnnkoBaHbl 4 MoHorpaduu u okojio 100 crareit o Te-
MaTHKe MEXIyHapOJIHOro YaCTHOIO IpaBa, MeX/IyHapOIHOIro apouTpaxka,
rpaxkIaHCKOIo IpaBa U CPaBHUTEILHOTO ITPABOBEACHUSI.

AJIEKCEN HUKOJIAEBUY XKHUJIBIIOB — 3aciyXeHHBIA OPHUCT
Poccuiickoit @enepannu, KaHAUAAT IOPUANUECKUX HAYK, 3aBEIYIOLINI
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Kadeapoit MexXIyHapOIHOIO YacTHOTIO MipaBa Poccuiickoii KO IbI YaCTHOTO
npaBa, HaYaJIbHUK OTAEa CPABHUTEIBHOTO U MEXKIYHAPOIHOTO YaCTHOTO
npasa MccaemoBatenbckoro neHTpa yactHoro rpaBa umenu C.C. AnekceeBa
npu Ipesunente PD.

OH sBnsetcsa yieHoM [pe3uanyma u KomureTa 1o Ha3HaAUYSHUSIM ap-
ouTpaxa MexayHapoaHbix Kommepueckux criopoB MKAC ripu TIIIT P®.
Bxonut B peKoMeHAOBaHHBIE CIIMCKU apOUTPOB ApOMTPaXKHOTO cyaa Mpu
DkoHoMmmuyeckoit majate Yenickoii Pecrydonuku u ArpapHoii manare Yen-
ckoii Pecry0uku, [OHKOHTCKOTO MEXXKIyHApOIHOTO apOUTPaKHOTO LIEHTpa
(HKIAC), Apourpaxtoro tenrpa ripu PCIIIT, MAK nipu TIIIT P®. Nmeer
OIIBIT yYacTHsI B Ka4eCTBE apOMTpa B pa3pellieHUH CIIOPOB 110 PerjiaMeHTaM
MKAC mipu TITIT P®D, MexnynapoaHoro apourpaxkHoro cyna MTIT (ICC),
ApburpaxkHoro nHctutyta Toprosoii nanatel Ctokroiabma (SCC), JIoH-
JIIOHCKOro MexayHaponHoro Tpeteiickoro cyna (LCIA), mo IlIBeiiiapckomy
pernamenTy (Swiss Rules) u np.

OH uMeet craTyc wieHa CoBeTa 10 COBEPILICHCTBOBAHUIO TPETEHCKOTO
pasbupatenabcTBa mpu Munuctepcerse octuiuu P®, wiena HayuHo-KoH-
CYJIbTAaTUBHOTO COBETA MO BOMTPOCAM MEXIYHAPOIHOTO Mpasa npu MuHu-
crepcTBe roctunm PO.

C 2007 mo 2018 rr. aBsIICS TJIaBHBIM peIaKTOPOM KypHajioB «Mex-
JQYHAPOIHBIA KOMMEpPYECKUI apOUTpax», «BeCTHUK MeXIyHApOIHOIO
KOMMepuecKoro apoutpaxa», ¢ 2019 r. — rinaBHBIN peaakTop XypHaia
«KommMmepuecknii apouTpax».

SABnsiics wieHoM pabounx rpymi o noaroroske 'K P® (pazaen VI),
1o BHeceHuo usmeHeHui B pasaea VI 'K PD, no nmoaroroske pasnena VII
«MexxayHapoaHOe YaCTHOE IpaBo» MoIeIbHOIO ITpaXk1aHCKOro KoJaeKca
CHTI, o nonroroske Konuenunu copepiieHctsoBanus 'K PD; pabounx
rpyrn MunHuctepcTBa octuiny PO 110 moaroroske npoekra deaepalbHOro
3akoHa «O BHECEHUM U3MEHEHUN B (henepaibHbIii KOHCTUTYLIMOHHBIN
3aKoH «O0 apouTpaxssbix cyaax B Poccuiickoit @enepaunmn»», AITK PO
u 3akoH P® «O MexayHapoIHOM KOMMEPUYECKOM apOuTpaxe», 1o pas-
paboTKe KOMILIEKCA Mep I10 Pa3BUTUIO TPETEUCKOTO CYIOMPOU3BOACT-
Ba B Poccuiickoit Menepaumn. Takxke sIBIsICS YYACTHUKOM paboumx
rpyrn TTIIT P® no noaroroske Koaekca stuku apoutpos MKAC npu
TIIIT P®, IMpaBui 06 opraHM3alOHHBIX OCHOBax aesitebHocT MKAC
npu TIITT P® u IMpaBun apouTtpaka MeXIyHaAPOIHBIX KOMMEPUYECKHUX
criopoB MKAC mipu TITIT P®D.

ABTOp 0KOJ10 100 HayYHBIX MyOJMKALIMIA TIO BOITPOCAM MEXIYHAPOIHOTO
KOMMEPYECKOTo apOuTpaxa, MeXIyHapOIHOIO YaCTHOTIO IIpaBa, MeXIyHa-
POIHOIO TPaKAaHCKOrO Ipoliecca, rpaxkaaHCKOro Ipasa.
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POMAH MUXAMJIOBUY XOJbIKMH — KaHImMaat 0pUInIecKinX
HayK, OLIEHT, MapTHep JIOHIOHCKoro oduca ¢pupmel “Bryan Cave Leighton
Paisner”, conucutop Briciiux cynoB AHIIUMU U YaJbca.

PomaH siBjsieTcs1 CrieuaiicTOM I10 COITPOBOXKIECHUIO apOUTPAKHBIX pas3-
OMpaTeIbCTB C OTPOMHBIM OIBITOM BeIEHMUST HALIMOHATIBHBIX M MEXIyHAPO/I-
HBIX TIPoeKTOB. B 2015—2018 rT. OH sIB/ISICS 3aMellalolnM 4ieHoM (alternate
member) MexnyHapoaHOro apouTpaxkHOro cyna MexxayHapoaHO TOProBoi
nanatel B [Tapuke u BKodeH B crircok apoutpoB MKAC ripu TIIIT PO.

B TeueHue nmociaenHUX HECKOJIbLKUX JIeT POMaH BBICTYMal KOHCYJIb-
TaHTOM B paMKaX MHMLIMMpOBaHHOTO NMpoTuB Pecnyonuku Kazaxcran
MHBECTULIMOHHOTO apOMTPaXKHOTO pa3dupaTebcTBa B MexXIyHapOIHOM
LIEHTPE 10 pa3pelIeHUI0 MHBECTUIIMOHHBIX clIopoB (BammHrToH), a Takke
MPUHKUMAJI y4acTHe B apOUTPaKHbBIX pa30oupatesibcTBax B JIOHIOHCKOM Me-
KayHaponHoM TpeteiickoMm cyne (LCIA), MexayHaponHOM apOUTpakHOM
cyne MexnyHaponHoii Toprosoit nanatel (ICC), ApOuUTpaskHOM UHCTUTYTE
Toprosoii nanatel Ctokrojbma (SCC), AMepuKaHCKO apOUTpaXkHOM
accounanuu (AAA) u MKAC npu TIIIT P®. OH Takske npeacTasiisi CIop-
TCMEHOB B oTaeneHuM ad hoc CriopTuBHOTO apouTtpaxkHoro cyna (CAS).

Poman siBnsiercst nmpuraieHHbIM ITpodeccopoM B YHUBepcutete Kopo-
neBbl Mapuu B JlongoHe (Queen Mary University of London), rae oH untaet
JIEKIIMU 110 MEXKIyHApOIHOMY YaCTHOMY IipaBy. TakxKe B MOC/IEIHIE FOIbI
Poman yutan nexuuu B Komnemke Knsp KaMOpumkckoro yHuBepcuTeTa,
VYhusepcutete Dkcerepa (Exeter University), a Takxke BbICTyNaJl Tiepes
CTYACHTaMM IOpUINYECKOM MarucTpaTypsl YHuBepcutera [Mapux-Caxie
(Yuusepcutet Bepcanb-Cen-Kanren). o 2012 r. PomaH ObLT 1O01LIEHTOM
KadeIpbl MEXXIYHAPOIHOTO YACTHOTO U rpaxaaHckoro nmpaBa MITMMO.

Poman Takske BXOIMUT B peIaKLIMOHHBIN coBeT xXypHana “The Interna-
tional Journal of Arbitration, Mediation and Disputes Management”.

PomaHn Takske sIBJISIETCSI aBTOPOM MHOTOYMCIIEHHBIX ITyOJIMKAIIU 10 BO-
IpocaM MEXIYHAPOIHOTO apOuTpaxka, MeXXIyHapOIHOI'0 YaCTHOI'O IIpaBa
M rpaxkaaHckoro npoiecca. B suBape 2012 r. Pomanom ory6amMkoBaHa Mo-
Horpadus Ha aHIMiicKoM s3biKe “Arbitration Law of Russia: Practice and
Procedure” (NY: Juris Pub., 2012). Kpome Toro, PoMaH siBiisiyicst penakropom
pyccKoro uznaHusi KHUru: Juoproc H. Cuctema rpaxkaaHCKOro mpoiiecca
AHIIMU: cyaeObHoe pa3orpaTeIbsCTBO, Menualius u apoutpax / [lep. ¢ aHT.;
Ilon pen. P.M. XonpikuHa; Kemopumkekuii yH-T. M.: MHdoTponuk Menua,
2012. HemaBHo oH B coaBTopcTBe ¢ Kapon Mynkaxu Hanmcan kHury “A Guide
to the IBA Rules on the Taking of Evidence in International Arbitration™ (rox,
pen. H. ®@aeryepa (Nicholas Fletcher QC)) (ony6irKoBaHa B M31aTEJICTBE
“Oxford University Press” B okts16pe 2019 1.).
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B TeueHue HeCKOIBKUX JieT POMaH peKOMEH/IyeTCsl B KaueCTBE BEAYILETO
IOpuUCTa Mo MeXAyHapoaHoMy apoutpaxy B Poccun n Benukoopuranuu
B peiituHrax Chambers & Partners v The Legal 500 Guides. B 2019 r. peiiTur
Best Lawyers ipusHai Pomana «FOpucTtom rona» B cpepe MeKIyHApOIHOTO
apouTpaxa.

ABTOPbI

TUMYP SUH®VPOBUY ABYIIIAXMAHOB — 1opucT nipakTUK1
110 MEXIYHapOIHBIM apOUTPaKHBIM U CYIeOHBIM CIIOpPaM aJBOKATCKOIO
61o0po «Eropos, ITyruHckuii, AdbaHacbeB 1 rmapTHepbl». OH TaKKe SIBIIsSIeTCS
aTBOKaTOM AIIBOKATCKOM IMajiaThl I. MOCKBBI.

Tumyp numeer creneHb maructpa rpasa (LL.M.) JlongoHCcKOro yHuBep-
cuteTa KopoJieBbl Mapuu (BenukoOpurtanus) B 00J1aCTU CpaBHUTEIBHOTO
M1 MEXIYHapOIHOIO Pa3pelleHusI CIIOPOB.

Tumyp npyHUMAaJ y4acThe B pa3pellieHMU KOMMEPUYECKUX apOUTpax-
HBIX CIIOPOB IO MpaBwiaM JIOHIOHCKOIO MEXIyHAapOIHOIO TPETECKOIo
cyna (LCIA) u ApoutpaxHoro nHctutyta Toprosoii nanatsl CTOKronbMa
(SCCQC), a rakxke no Permamenty MexxayHapoaJHOTO KOMMEpPUYECKOro ap-
OUTpaxkHOTO cyaa npu ToproBo-NpoMbILIJIEHHO# TTanate Poccuiickoit
®enepauyin (MKAC nipu TIIIT P®D). OH uMeeT onbIT KOOPIUHUPOBAHMUS
TpaHCTPAaHUYHBIX CYIeOHBIX CIIOPOB B TaKMX cTpaHax, kak Kump, benus,
Hopwmannckue octposa, [Tanama, JlrokceMOypr u 1ip.

AHJPEEB IMUTPHU AJIEKCEEBUY — anBokat KOJIIerMi aaBOKa-
ToB «MoHacTbipckuii, 3106a, CrenanoB u [lapTHepnl» (MockBa). OKOHUMIT
MI'MUMO u Yuusepcutert [lenmepnaiin (Pepperdine). JlomyiiieH K mpakTuke
B P®, CIIIA u Aurnuu. I[Tpaktukyet B cepe pa3pelieHust CIIopoB.

Comnpencenatenb CoBera coBpemeHHoro apourpaxka (Young IMA) u Ko-
MUTETa MO B3aMMOJEUCTBUIO apOUTpaXKa U TOCYIapCTBEHHBIX CYI0B IIpU
Poccutickom apOuTpaxkHOM LIeHTpe. ABTOp psiia MyOJInKauuii o Borpocam
apburpaxa B Poccuu.

CTE®AH BOHUPACCH siBasieTcst TapTHEPOM IOPUINYIECKON (DUPMBI
“BONIFASSI Avocats” B I[Tapuxe (PpaHiust). SABsisICh CIELIUATUCTOM
10 pa3peleHnI0 MEeXIYHapOIHbIX cITopoB, CTedaH BBICTYMAET B CIOXKHbBIX
Mpolieccax, 3aTparuBalolIMX «0eJI0BOPOTHUYKOBYIO» IIPECTYITHOCTD, a TAKKE
TMOMCK Y BO3BpaT HE3aKOHHO BhIBeIeHHBIX aKTUBOB. CTeaH obnanaet 6onee
yeM 30-JIETHUM ONBITOM B TIPEICTABICHUU UHTEPECOB IOPUANYECKUX U (DU~
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3MYECKUX JIMII, a TAKXKE TOCYIapCTB, CTABIIMX XXePTBAMU SKOHOMUYECKUX
MPEeCTYIJIEHUH, B paMKax KaK ITpaXkIaHCKOT 0, TaK 1 YTOJIOBHOTO TIpoliecca,
BKJIFOYAsT BOIPOCHI CJIOKHOTO MPU3HAHUS U MPUBEICHUS B MCIIOJTHEHNUE
MHOCTPAHHBIX CyI€OHBIX U apOUTPAKHBIX PEILIEHWIA.

CredaH aBnsieTcsi coocHoBareneM MeXayHapoaHOI akaaeMUu CIie-
LUAJIUCTOB Mo (PMHAHCOBBIM TpecTyruieHusM (International Academy
of Financial Crime Litigators), B IpoIIJIOM OH TakxKe ObUT NPEe3uACHTOM
Komuccun no yrojioBHOMy npaBy MexXayHapoJHOIO OObeAMHEHUS al-
BokatoB (Union Internationale des Avocats) u comnpencenarejieM KOMU-
TeTa 110 9KOHOMUYECKHUM TMPECTYIIeHUIM MeXnyHapoaHoii accouraunu
opuctoB (IBA).

Credan gonyiieH K npaktuke Bo @panunu (Avocat). OH mosydu au-
oM Marucrtpa npaBa YauBepcuteta [Tapwx I [TanteoH-Accac v gumiom
OakanaBpa MoJUTUYeCKUX HayK YHuBepcuteta CohsiHe 1o, OH Bnageer
(bpaHILy3cKMM U aHTJIMACKUM SI3bIKAMMU.

CTABPOC BPEKVYJIAKUC — npodeccop MeXIyHApOJHOrO apou-
TPaKHOIO ¥ KOMMEPYECKOro mpasa, 1upeKTop 1IKoIbl MeXIyHapOIHOrO
apouTpaxa npu Kosnemke koposieBbl Mapun JIOHTOHCKOro YyHUBEPCUTETA,
apourp B “3 Verulam Buildings” (Gray’s Inn).

ITpodeccop bpekynakuc uzdoupaincsa B 0osiee yeM 45 apOUTpasKHBIX
pa3oupartebcTBax (KOMMEPUYECKMX M MHBECTUIIMOHHBIX) B KAY€CTBE MpPe/I-
cenaTesisi KOJJIETUU apOUTPOB, eAMHOJIMYHOIO apouTpa, 60KOBOro apouTpa
¥ ype3BblyaiiHoro apourpa mno pernamentaM [CC, LCIA, SCC, UNCITRAL,
Abu Dhabi Commercial Conciliation Arbitration Centre, Danish Institute of
Arbitration, a Taxxe B apoutpaxax ad hoc. Ilpodeccop bpekynakuc mocro-
SIHHO BXOAMT B peiitunru Who’s Who Legal: Arbitration, Who’s Who Legal:
Construction, a takxxe Who’s Who Legal: Thought Leader.

ITpodeccop bpexkynakuc 3aHMMaeT HECKOJIBKO OOIIECTBEHHBIX JOIXK-
HOCTEI M y4acTBYeT B paboTe psiga opranusanuii. Tak, oH sIBJsIeTCs ujie-
HoM Cyna JIMTC, Komuccun MTII no apoutpaxy, ['pyrmnbl COBETHUKOB
110 MHBECTULIMSM U TOprowiie [ernapraMeHTa MeXAyHAapOIHOM TOPIOBIU
Bemnkobpurtanuu, OpraHu3aliOHHOTO KOMMTETa AKaaeMUIecKoro opyma
IOHCHUTPAJI no pa3pelieH!o CropoB MeXIy MHBECTOpAaMU U Tocyaap-
cTBaMM, DKcriepTHOro coBeta IlocTossHHOTO (hopymMa 1o CTPOUTETLHOMY
npaBy Kutas, conpencenaresnem oobeauHeHHO Paboueil rpymmnbl Mex-
JIIYHApOJHOTO CoBeTa Io apouTpaxy u YHusepcutera KopoaeBsl Mapuu
o (MHAHCUPOBAHUIO CYyIeOHBIX PACXOOB, cogokaagunkoM Komurera
Accouuanuy MeXIyHapoaHOTO IpaBa Mo MeXIyHapOIHOMY KOMMepYe-
CKOMY apOuTpaxKy.
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ITpodeccop bpekynakuc sIBisieTcs IaBHBIM peaakTopoM XypHaja “The
International Journal of Arbitration, Mediation and Dispute Management”
(CIArb), TUTYIBHBIM pegakTopoM XkypHaia “Journal of International Dispute
Settlement”, a Takke COpeTaKTOPOM KHUXKHOM CEpUU 10 TIpaBy MEXKIyHa-
pomHoro apouTpaxka uznatenbctna “Wolters Kluwer”.

EJIEHA CEPTEEBHA BYPOBA — crapiinii opucT mpakKTUKUA MEXIY -
HapoIHOro apouTpaxka agBokaTckoro 6iopo «MBaHsaH 1 mapTHepbl» (Mo-
ckBa). OHa crielMaaIu3upyeTCs Ha MeXIyHapOAHOM MHBECTULIMOHHOM
1 KoMMepdeckoM apoutpake. o nmpucoennuenust K Ab «MBaHsH u maprt-
Hepbl» EneHa Obla MpaBOBBIM COBETHUKOM Poccuiickoro apouTpaskHoro
LIEHTpa Ipu POCCUIICKOM MHCTUTYTE COBPEMEHHOTO apOMTpaXa, a TakxKe
cTaxkupoBasiach B ApouTpakHoOM MHCTUTYTe ToproBoii nanarel CTOKroibMa.

Enena monyumnna creneds LL.M. o MHBECTULIMOHHOMY apOUTpaxKy
B YnmcanbckoMm yHuBepcutete (LLIBerus). OHa Takske OKOHUMIIA MarucTpa-
TYpY 110 HanpaBjieHUI0 « MeXIyHapoIHOE YaCTHOE M I'PaXKIaHCKOE IIPaBo»
u 6axkanaspuatr MTTMMO (V) MU Poccum.

Omna gBnsieTca conpencenateaeM CoBeTa COBpeMEHHOTO apOUTpaxa
(Young IMA) u unenom KoposneBckoro nncrturyra apoutpos (MCIArD).

CKOTT BECEJ gBnsercsa nmaptHepoM “Three Crowns LLP”, mexay-
HapOIHOU I0pUANYECKOl (DUPMBI, CTICLIUATM3UPYIOIICHCS] UCKITIOUUTETbHO
Ha MeXIyHapomaHbIX criopaxX. Ha npotstkeHuu 6osee yem 10 et oH BenmeT
CJIOXKHBIC MEXKIYHAapOIHbIE MHBECTULIMOHHBIE 1 KOMMepUYECKue apouTpa-
KU B He(DTera3oBbIX, CTPOUTEIbHBIX, SJHEPIETUYECKUX U TEXHOJIOTMIECKUX
OTpaclIsiX, a TakKe B cpepe JOTMCTUKY 1 arpobusHeca. Jlo Hauasa ero mpa-
KTUKHU B MEXITYHapOIHOM apOUTpaKe OH ObLT IOPUANISCKUM COBETHUKOM
B lN'ocymapcrBenHoM nenapramenTte CLLA u B MexxayHapomIHOM opraHu3alnm.

CKOTT TOJIYYMJT CTETIEHH I0pUCTA, MATHCTPa 1 6akaaspa B Meabckom
YHUBEPCUTETE U MarucTpa rocyaapcTBeHHOro ympasieHus B I[1Ikose 06-
ILIECTBEHHBIX U MEXXIYHAPOTHBIX OTHOIIIEHUI nMeHn Bynpo Buibcona
npu [TpuHcToHcKkOM yHUBepcuTteTe. Kpome Toro, oH Takxke yuuicsa B MI'Y,
CopbonHe 1 bonHckom yHuBepcurere. OH gonyileH K mpakTuke B Hblo-
Hopke u sBasieTca aHIUiicKuM 6appuctepoM. OH TOBOPUT HA aHTJIMIA-
CKOM, (hpaHIy3CKOM, HEMELIKOM M PYCCKOM $I3bIKax, a TakKxke HEMHOTO
Ha JIaThIIIICKOM.

HAISI JAPBA3E sBnsiercst mapTHepoM opuandeckoii ¢pupmbl “Clyde
& Co” B INapuxe (®panumst). OHa obsanaer 6osee yem 20-7I€THUM OIbI-

TOM pabOTHI B KAUECTBE IOPMCTa U apOUTPa B KOMMEPUYECKOM U MHBECTH-
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LIMOHHOM apouTtpaxe. Hans Takxke MMeeT 3HaUMTEIbHbIIA OIBIT B paMKax
pabdotsel MTII (ICC), roe B TeueHMe Tpex JIET OHA BO3IUIaBJisijia KOMaHIy
o apoutpaxy B ctpaHax EBpornbl, bikHero Bocroka n Appuku u Takum
o6pa3zom KoHTpoarpoBaia 6ojee 400 apOUTpakHBIX pa30MpPaTEIbCTB.

Hans asaserca unenom Komuccun MTII o apoutpaxy, a Takxke
yjaeHoM LesieBoii rpyrnbl MTII mo MmakcuMu3auum 10Ka3aTeIbHON CUTbI
CBUICTEIbCKUX IMOKA3aHUI U OMHUM U3 TpexX 4wieHoB KoMurera 1o Ha3Ha-
yeHUsIM HeMelKoi MHCTUTYLIMU 110 apOUTPaKHOMY JIeJy.

Hang nonymieHa k npaktuke B AHmMu 1 Yanbce (Solicitor) u I'epmanuu
(Rechtsanwiltin). OHa nmosy4usia IUIIJIOM MarkucTpa Mo MeXIAyHapoJHOMY
nyoanuyHoMy npaBy KaMOpuaKcKoro yHuBepcuTeTa U IUILJIOM OaKajgaBpa
VYuusepcutera Bapsuka. OHa BnaneeT ¢ppaHIy3CKUM, aHTJIMMCKUM, He-
MELIKMM, TOJUIAaHACKUM U KUTANCKUM SI3bIKAMU.

CEPTEM IMUTPUEBY NUBAHOB — rOMOLIHNK IOPUCTA B IPAKTH-
Ke paspelieHusI CIIopoB opuandeckoit upmel “BGP Litigation”; crietm-
AJIM3UPYETCsT B 00J1aCTU MEXIAYHAPOIHOIO apOUTpaxka U MEXIYHAPOIHbBIX
cyneoHbIX criopoB. B 2019 r. okoHum1 Maructpatypy Poccuiickoii kosibt
YacTHOTO MpaBa (C oTinuneM). PeryisipHo nmyOoiauKyeT HaydHble CTaTbU
I10 BOITPOCAM TPETEHCKOro pa3oMpaTe/ibCTBa U MPUBEACHUIO B UCTIOJIHEHYE
pelLIeHU TPETEUCKUX CYIOB.

CAMIMOH KAMMJIJTIEPH — 1opucr ropunndeckoii dupmsl “Fried,
Frank, Harris, Shriver & Jacobson LLP” (Jlonnon). Oxonunn KoponeBckuii
komnemk Jlongona (LLB (First Class Hons)) n Oxchopackuii yHUBEpCUTET
(BCL), aBnsgercss cCOTMCUTOPOM AHIJIMU U Y3Jibca C MPaBOM BBICTYIIaTh
B CyJIe.

OH crienMaau3upyeTcsl Ha pa3pelieHn CIIOPOB U MEXIYHapOIHOM
yacTHOM IpaBe. CaliMOH NpeACTaBIsieT MHTePEeChl KOMIIAHMIA, a TaAKXKe
obecIe4eHHbIX (PU3MUYECKUX JIULL B CIOXKHBIX KOMMEPYECKUX CIIOpax C Bbl-
COKOM LIEHOI MCKa B TOCYIapCTBEHHBIX CYIaX U B paMKaxX MEXKIYyHAPOIHOTO
apoutpaxa (ICSID, LCIA, LMAA). Takue criopbl 4acTO BKJIIOYAIOT B ce0st
3alIUTY WK, HA000POT, Moaady 3asBJICHUI 0 MolleHHnYecTBe. CaiiMOH
00J1a1aeT OIMBITOM IMOAAYM 3asIBJICHUI Ha BCE BUIBI aHTJIMMCKUX 00ecTieun-
TEJIbHBIX MEP JUISI MCITOJIb30BaHMS B TOCYAaPCTBEHHBIX U TPETEUCKUX Cydax.
OH TakXe SIBJIIETCS aBTOPOM psifia HayYHbIX ITyOJIMKaLMid [0 BOIpocam
paspelieHUs] MeXIyHapOIHBIX CIIOPOB.

CaiiMOH SIBJISIETCSI YIEHOM BpuUTaHCKOro MHCTUTYTa MEXAYHAPOIHOTO
M CPaBHUTEJIBHOTO IpaBa, a Takxke KopojieBCKOro MHCTUTYTa apOUTPOB
(ACIATrD).
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HATAJIbA HUKOJIAEBHA KN CJIAKOBA — 1opuct npakTUKu MeXK-
JIyHapomgHoro apouTpaxka agBokaTckoro 61opo «KMATT». Hatanbs crieiy-
aJM3UPYeTCs B 00JaCTU MEXIYHAPOIHOIO KOMMEPUECKOro apOuTpaxa,
CIIOPTMBHOTO apOuTpaxa, KOMMEPYECKUX CIIOPOB U MEXIYHapOIHOIO
4acTHOTO IpaBa. Hatajbs ipenogaeT CIIOPpTUBHOE IIPABO B IBYX BEAYIIMX
POCCUICKHMX YHUBEPCUTETAX, a TAKKE pabOTaeT Ha AUCCepTaLeid, TOCBs-
meHHoi CrioptuBHOMY apouTpaxkHomy cyny (CAS).

Haraibsi ©MeeT OIBIT MpeACTaBICHUSI MHTEPECOB KIIMEHTOB B CIIOXKHBIX
TpaHCIPaHUYHBIX CITIOPAX, PACCMATPUBABLIMXCS B MEXAYHAPOIHBIX Cyaax
M B pamMKkax apoutpaxa B pasnuuHbix opucaukuusx (ICC, LCIA, CAS,
VIAC, ICAC, HKIAC, ICJ, PCA, ECHR, DIS) a takxe B pOCCHIACKUX
UM MHOCTPAaHHBIX TOCYIapCTBEHHBIX cynax. Ee OIBIT 3alUThl MHTEPECOB
KJIMEHTOB KacaeTCsl CaMbIX Pa3HOOOPAa3HbBIX CEKTOPOB 9KOHOMUKM, BKJIIOYAst
HEIBUKUMOCTh, He(PTeTa30ByI0 OTpaciib, 0AHKOBCKYIO chepy, CIOpT, CTPO-
HUTEJIBCTBO, a TAKXKE KOMMEPUYECKHE CIIOPhI U3 BHELTHETOPTOBBIX JOTOBOPOB
nocraBku. Panee Hartanbsl akTHBHO 3aHMMAaJIach MyOJIUYHO-TTPABOBLIMU
MEKTOCYIapCTBEHHBIMU CIIOPaMU, KOTOPbIE Kacaauch IpaB YeJloBeKa.

Haranbs pykoBoaut KomureroMm 1o cnoptuBHoMy apoutpaxky CoBeta
coBpemeHHoro apoutpaxka (Young IMA) nipu PoccuiickoM apouTpakHOM
LIEHTPE U aKTUBHO Y4aCTBYET B IPYIMX TPYIIIAX MOJOIBIX CIELIMAIACTOB
B cepe apouTpaxka, SBISIETCS aBTOPOM HECKOJBbKUX MyOIMKalUi Mo Te-
MaTHKe CIIOPTUBHOIO apOUTpaxa.

INTE®AH KPEJIb sBnsercs He3aBucuMBIM apouTpoM n3 KénbHa,
nupektopoM LleHTpa MexayHapoaHOTo paspenieHus criopos B IlIkoie
npaBa uMeHu byuepuyca B 'amOypre. OH BBICTyIIaeT OMHUM U3 TUPEK-
topoB KoHkypca o apoutpaxy um. Bunnema C. Buca n HaLilmoHanbHBIM
koppectnionaeHToMm I'epmanuu B KOHCUTPAJI o Bonmpocam apouTpaxa.
Kpowme Toro, oH sBIIsIeTCs pUTIalieHHbIM ImpodeccopoM B I1Ikone mex-
ITyHapomHoro apouTtpaxa rpu Konnemxke KoponeBsl Mapuu JIOHTIOHCKOTO
YHUBEPCUTETA, BBICTYIAJ] B KAU€CTBE COBETHMKA U KOHCYJIbTaHTa Opra-
Huszanuu nipu I[IpaBurensctBe ['epmanun (GIZ, IRZ), a takxe USAID
B paznuuHbix ctpaHax. KOHCUTPAJI npuBnekia ero B KauecTBe OTHOTO
M3 TPeX 3KCMEPTOB M1 MoAroToBKM COOpHUKA MPAKTUKKU MPUMEHEHUS
TunoBoro 3akoHa 0 MeXIyHapoIHOM ToproBoM apoutpaxe. LlTepan
BBICTYyTIaJl B KaueCTBE apOUTpa MM Ype3BbIYailHOTO apOouTpa B OoJjiee
yeM 85 meiax v peryJisipHO YKa3bIBaeTCs KaK OJMH U3 BEAYIIUX apOUTPOB
TI'epmanuu (Yposensb 1; [Ipaktukyrommii apoutp roga B 2017 r.). OH ObL1
MpUrIalleHHBIM CIIEIMAINCTOM Ha jopuanueckoM (akyibTeTe Hblo-
Mopkckoro yausepcutera (Mapt 2012 r. u centsiops 2018 1.) u Kem6pu-
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>Kckoro yHuBepcuteTa (yueoHsiit rog 2014,/2015). lltedan onybdiaukosan
00JIbIIIOE KOJTUYECTBO Pa0bOT B 00JIACTU MEXIYHAPOIHOIO KOMMEPUECKOTO
apOuTpaxa U KOMMEPYECKOTo MpaBa, BKIoYasi KHUTU «CpaBHUTEIb-
HBII MEXAYHAPOIHBI KOMMEpPUYECKUT apOuTpax» (B coaBTOpCTBe ¢ JIbIo
n Mucrenncom), «MexxayHapOIHBIM KOMMepPUYECKUIA apOUTpak: TpaHC-
HalMOHANBHBIN TToaxoa» (B coaBTopcTBe ¢ Bapanu u bapceno), «Apou-
Tpax B 'epmanuu: TUnmoBoli 3aKoH B AEUCTBUM» (COPEAAKTOP COBMECTHO
¢ béxmturenem nu Hacumuenro) u «KommmsnoHHoe mpaBo B apOUTpake»
(copemakTop coBmecTHO ¢ Deppapn).

TOBU JIAHIAY — KopoJieBCKUit agBoKaT, bappucrep, aiBoOKaT U ap-
OUTp, WieH afBOKATCKUX MaiaT AHDIMY U Yanbea, Cunranypa, Heio-Hop-
Ka, bpuranckux Buprunckux octpoBoB u CeBepHoit MUpnanauu; Takxke
3aperUCTPUPOBAH B KaueCTBe aaBoKaTa B MexxXayHapoqHOM (hMHAHCOBOM
uentpe B Jlyoae. Toou npaktukyet B Jlonnone, B “Essex Court Chambers”,
u B Cunramnype, B “Essex Court Chambers Duxton” (cuHramypckasi mpa-
ktuka). OH TepBblil KOPOJIEBCKUIT aIBOKAT, KOTOPBIN MOJYYMI IMOJTHbIE
MpaBa JOMyCcKa K I0pUANYECKOMY MTPENCTaBUTENLCTBY B cynax CuHramypa.

OH Be#eT OOLINPHYI0 KOMMEPUYECKYIO U MEXIYHAPOIHYIO MPaKTUKY
B JJonmoHne u CuHramype B KauecTBe aqBOKaTa, BBICTYIa] B KaUeCTBE af-
BOKATa B COTHSIX KPYITHBIX MEXIYHAPOTHBIX KOMMEPUECKUX, apOUTPAKHBIX
¥ MEXTOCYIapCTBEHHBIX apOUTpaXeil, a Takxke BO MHOXKECTBE HOBAaTOPCKHUX
nen B BeICIIUX cynax AHriauu, CuHramnypa, ['onkonra, I[Takucrana n Ka-
puOCKUX OCTpOBOB, Hampumep B Dallah v. Pakistan, Jivraj v. Hashwani,
Ust-Kamenogorsk v. AES, IPCO v. NNPC v Halliburton v. Chubb niepen
BepxoBHbiM cynom Benukoopurtanuu, Minister of Finance / IMDB v. IPIC
u Janah v. Benkharbouche tiepen aHTIIMICKUM ANEUISIIUOHHBIM CYIOM,
First Media v. Astro B cynax Cunranypa u I'onkonra, Hubco v. Wapda B Bep-
xoBHOM cyge ITakucrana. C anpenst 2012 1. OH ABISETCS YJIEHOM TPYIIITBI
coBeTHUKOB ['eHepanbHOro mpokypopa CuHramnypa.

Kak apOuTp oH MMeeT OOIIMPHBII OMBIT B KAUECTBE MPencenaTesi, Co-
apOUTpa ¥ eNMHOJIMYHOTrO apOUTpa B pa30dMpaTeIbCTBAX 0 KOMMEPUYECKUM
CIIopaM U CIiopaM MeXIy MHBECTOpaMU, TTPOBOAMBIINXCSI B COOTBETCTBUU
¢ OOJIBIIMHCTBOM BEIYIIIMX MUPOBBIX PErJIaMEHTOB — ad hoc M MEXXITyHapOI-
HBIX UHCTUTYTOB. OH WieH pa3JIUYHbIX apOUTPakKHBIX MMaHEeeH, BKIIOYast
MIYHAC.

OH gBnsieTcs nMpuriameHHbIM TpodeccopoM KoponeBckoro komemka
Jlonnona; unenom Cyna SIAC (a no atoro Cyna LCIA v SCC); mOYETHBIM
YyjeHoM (1 B IIpolioM roneuutenem) KopojaeBcKoro MHCTUTYTa apOUTPOB
(FCIArb) u numuioMupoBaHHBIM apOUTPOM; AeeratoM BenukodopuraHumn
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B paboueii rpymniie o apoutpaxxy KOHCUTPAJIIL (1994—2013 rr.); aBTOpOM
MpOeKTa aHIIMICKOro 3akoHa 00 apoutpaxe 1996 r., OpmoHaHca 06 ap-
ouTtpaxke (MeXIyHAPOIHBIX MHBECTUIIMOHHBIX criopax) [Takucrana 2006 .
3akoHa 0 MexXIyHapoaHoM apoutpaxke Maspukus ot 2008 r., a Takxke
MHOTHUX PErJIAMEHTOB apOUTPaKHbIX UHCTUTYTOB.

OH moayuyua IUIJIOM OakKajaBpa rpakIaHCKOTO IpaBa ¢ OTJIMYHUEM
B Oxcopackom yHusepcutete (Eldon Scholar) u quniom Marucrpa npasa
B 'apBapackoii mkone npasa (Kennedy Scholar).

JIMUTPUM AHATOJIBEBUY ITEHIIOB — naprHep KeHEBCKOTO
oduca opuanueckoit pupmol “FRORIEP Legal SA”. On BosrnasnsieT
rpymniny npakTuku pupmel o Poccun u CHTI'. JIMuTpuii mpuHUMaeT akTUB-
HOE yyacTue B ITpakTuKe (UpMbI B 00JIaCTH pa3pellieHUs CIIOPOB, YISsIs
0co0oe BHUMaHUE CriopaM, OTHocsiuMcest K Poccuu u npyrum pecrnyo.u-
kam OwiBiiero CCCP. OH BrICTynall B KayecTBe TpeICTaBUTEIISI CTOPOH
B rocynapcTBeHHbIx cynax LlBeiiiapuu u B MexXIyHapoaHOM apOuTpaxe
(BKITIOUYasT pa3dupaTesbcTBa Mo ApOUTpPaKHOMY perjiaMeHTy MexmyHa-
POIHOI TOproBoii manatel, l1IBeiiliapckomMy perjiaMeHTy MeXIyHapOIHOTO
apbutpaxa u BeHckuM mipaBuiiamM) B pa3aMyHBIX CIIOPax, BOZHUKAIOIINX
M3 IOTOBOPOB O COBMECTHBIX MPEATIPUSTUSIX, CTPOUTEIbCTBA, MOAPSIIA,
JIOTOBOPOB 00 OKa3aHWU YCJIYT, TOTOBOPOB 3aiiMa U AUCTPUOBIOTOPCKUX
cornameHuit. OH TakKe NMpeacTaBisij CTOPOHbI B CITIOPTMBHOM apOUTpax-
HoM cyie (CAC) u B DenepanbHom TprbyHaie IBeitnapuu.

JAMUTpUii OKOHYWI C OTVIMYUEM topuandeckuii pakynbrer CaHkr-Ile-
TepOYypPrcKOro rocyaapcTBEHHOTO YHUBEPCUTETA M aCTIMPAHTYPY Kadeapbl
rpaXkIaHCKOIO IpaBa Toro e (akyJ/ibTeTa, 3allUTUB IUCCEPTALIMIO HA COM-
CKaHUe yUYeHO! CTeIeHU KaHauaaTa IopuaInIeckrux Hayk Ha TeMy «[loHsTue
“security” no 3akoHonaTenbcTBy CoennHeHHbIX [1ITaTroB AMepukn». Umeet
nuriom Maructpa mnipasa (LL.M.) ropunnyeckoro ¢pakynbrera JIxKopak-
TayHCKOTO0 yHMBepcuTeTa (BammHrToH, denepanbHbiit okpyr Koxymous),
a TakoKe TUTIIOMBI OaKajiaBpa IpaBa, MarucTpa rmpasa U cepTU(hUKAT CITeLM-
aJn3alyy B 001aCTH alBOKATYphl IOpUANYECKOTo (haKyibTeTa 2KeHeBCKOro
yHuBepcuteta. YneH CaHkr-IleTepOyprckoii ropoackoii KOJUIeTuy aaBoKa-
toB (Poccuiickast Denepanusi) v KoJuIeruu agBokaros mrarta Hoto-Mopk
(CIA), anBokat (XKenesa, IlIBeiiiapusi) (BTopoe MeCTO Ha aiBOKATCKOM
aK3aMeHe KaHToHa 2KeHeBa). JIMUTpUil SIBJIsIEeTCS aBTOPOM U COABTOPOM
6outee 60 mydaMKaLMii, BKJIIOYAs IBE KHUTH.

JADBU]L Y. PUBKUH sBnsieTcst conpencenareaeM TPyIbl 1O pa3-
peIIeHUIO0 MEXAYHAPOIHBIX CIIOPOB Iopuandeckoi pupMmnel “Debevoise
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& Plimpton LLP” u rpyniisl o 1e10BOi 3THKe, a paHee TaKKe 3aHuMall
nocT npe3uneHTa MexayHaponHoi accorraiiuu opuctoB (IBA). IaBun
HEM3MEHHO BXOAUT MO BEPCUM PEUTUHTOB B YMCJIO JIYUIIUX B MUPE I0OPU-
CTOB, MPAKTUKYIOIIMX B 00JIACTU pa3pellIeHUSI MEXKIyHAPOIHBIX CIIOPOB.
OH NpUHUMAET yJyacTue B MEXKIYHapOIHBIX apOUTPaKHBIX pa30rpaTesib-
CTBax IO BCEMY MMPY U MPAKTUYECKU BO BCEX KPYMHBIX apOUTPaKHBIX
MHCTUTYTaX, ONEePKUBAJI MOOEIbI B KPYITHEUIIINX MHBECTULIMOHHBIX U KOM-
Mepueckux cropax. IIpenmeT cmopa B JaHHBIX apOUTpaKHBIX pa3oupa-
TeJIbCTBAX COCTABJISIIN, TIOMUMO TIPOYETO, JOJTOCPOUHBIC SHEPIeTUYECKIE
KOHIIECCUM U KOHIIECCUU JJIST TOOBIYM MPUPOIHBIX PECYPCOB, MHBECTH -
LIMOHHBIE COTJIAIEHNSI, COTJIAIICHUSI O COBMECTHOM AeATEIbHOCTH, (b1~
HaHCOBbIE BOIIPOCHI, CTPAXOBOE BO3MEILEHNUE, TOTOBOPHI CTPOUTEILHOIO
noapsiaa, IMCTPUOBIOTOPCKIE COTIAIICHUs 1 TIpaBa Ha pe3yJIbTaThl MHTE-
JIGKTyaJIbHOM AeATeIbHOCTH, KOTOPBIE PETyJIMPOBAINCH OOIIMM TTPABOM,
KOHTHHEHTAJbHBIM MPaBOM U TIPaBOM MCJIAMCKOU MPaBOBOI CUCTEMBI.
H»BuUa TakKe MpeacTaBiseT MHTEPeChl KOMIAHUI B paMKaxX MeXIyHa-
ponHbIX cyneoHbIX mpolieccoB B CILIA, B ToM uncie npu npuBeaeHUN
B UCIIOJIHEHUE apOUTPakKHBIX PEIICHUI M apOUTPaKHbIX COTJIAIlIEHUIA.
OH cTaj nepBbIM 3a MOCAeAHUE 25 JIeT aMepuKaHilieM, 3aHUMAaBIIUM TTOCT
npe3uaeHTa MexayHaponHoii accouunainuu opuctoB (IBA). IaBun saBis-
€TCsl aBTOPOM MHOTOYMCJIEHHBIX CTAaTei, a TAKXKe PETYJSIPHO BBICTYIAET
B KauecTBe CIMKepa 1Mo BOIIpOcaM MeXIYHapOIHOTO apouTpaxa, cyaeo-
HBIX pa30UpPaTebCTB, 3alIUTHI IPaB Kopropaluit u yenoBeka. OH Takke
3aHUMaJ BeAyIIKNE TTOCThl B apOUTPaXKHBIX MHCTUTYTAX IMSITU KOHTUHEH-
TOB, BXOAUT BO MHOTHE PEKOMEHIOBAHHbBIC CIIMCKU apOUTPOB, BKIIIO-
yas Poccuiickuit apOUTpaKHbBII LIEHTP, TAE OH TaKXKe SIBJISIETCS YJIEHOM
Ipesuanyma. B 2012 r. uzganue “American Lawyer’s Am Law Litigation
Daily” HasBajo JI3B1aa OTHUM U3 IBYX «MEXKIYHAPOIHBIX IOPUCTOB roax.
B 2011 r. uznanue “National Law Journal” Bkirouniao /I3Buaa B 4UCJIO
«CaMbIX BIUSITEIbHBIX IOPUCTOB» CTPAHBI.

JAPBA KOHCTAHTMHOBHA CAXHO — 3apeructpupoBaHHbII1 MHO-
CTpaHHBIN 10pUCT 1opunndeckoii pupmbl “Fried, Frank, Harris, Shriver &
Jacobson LLP” (Jlonmon). OkoHuuia ¢ otimuneM HanmoHanbHBIN HC-
CJIeIOBATEIbCKUI YHUBEPCUTET «BhICIas 1IKOJa SKOHOMMKI», a TAKXKe
MarucTpatypy YHuBepcuteTa KopoJjieBbl Mapuu B JlongoHe. fBnsercs
aJIBOKATOM.

Crieupanusupyercs Ha MeXXAYHapOIHOM apOUTpaxKe, MEXXIyHAPOTHOM
KOMMEPUYECKOM MpaBe U BOIMPOCaX MEKITYHAPOTHOTO YaCTHOTO rpasa. Jlapbst
MpeACTaB/IsIeT UHTePEChl KOMIAHWIA, a TAKXe 00eCIIeYeHHbIX (PU3MUECKUX
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NHbopmauma o HayuHbIX pefakTopax 1 aBTopax

JIMII B CJIOKHBIX KOMMEPYECKHX CIIOPAX C BLICOKOI LIEHOM MCKa B rocyaap-
CTBEHHBIX CyJlaX M B paMKax MexnyHaponHoro apoutpaxa (/CSID, LCIA,
HedTerazoBble apOUTPaXKH). SABISETCS aBTOPOM psiia HAyYHbBIX IMYOJIMKALUA
10 BOIIPOCAM pa3pelleHsT MeXIyHaPOIHbBIX CIIOPOB.

Hapbs saBasgeTcs moyeTHbIM WwieHoM KoposeBcKoro MHCTUTYTa apOu-
tpoB (FCIATrb), a Takxke yyacTHukoM Paboueii rpymniibl 10 MOHUTOPUHTY
cobmoaeHNS PO eCcCUOHANTBHOM 3TUKM aIBOKATOB B c(pepe TpeTeiickoro
pasouparenbcTBa (Poccuiickas ApouTpaxkHass Accolanus).

EJIEHA IIETPOBHA ®EJTOPOBA sBiisieTcst aBOKaTOM I0PUINYECKON
dupmel “BONIFASSI Avocats” B [Tapukt (Opanums). Enena cieumanmsn-
pyeTcst Ha BOMpOocax MPU3HAHUS U TTPUBENEHNs B UCTIOTHEHUE UHOCTPaH-
HbIX CYI€OHBIX M apOUTPaKHbIX pelieHuit Bo Ppaniu. OHa NpakKTUKYeT
B 00JIACTU MEXIyHApOIHOIO YaCTHOIO TpaBa U 3aHMMAaeTCsl BOIIPOCaMu
TpaHCHALMOHAJIBHOTO COTPYIHUYECTBA I10 IpaXkaIaHCKUM aeaM. EneHa tak-
Ke CTIeMaIM3UPYETCsT Ha TpaXkIaHCKO-TTpaBOBOM MollleHHUYecTBe (fraud)
¢ (hoKycOM Ha IOMCKE M B3bICKAHMM HE3aKOHHO BBIBEJICHHBIX aKTUBOB,
B TOM YKCJI€ C UCITIOJIb30BAHMEM YTOJIOBHOTO MPOIIecca ¢ MEeXKIyHAPOIHbBIMU
3JIEMEHTAaMM, 3aTparuBalOIIUMU, B YacTHOCTH, cTpaHbl CHI.

Enena siBnsieTcst 4ieHOM MOJIOAEXKHOTO PO eCCUOHATEHOTO COO0IIECTBa
aJBOKATOB IO B3bIcKaHMIO akTUBOB (Asset Recovery Next Gen network),
Poccuiickoit ApoutpaxkHoii Accoraiu, MOJIOAeXKHOTo MexXIyHapOIHOTO
coBeTa 1o KomMmepueckomy apoutpaxy (Young ICCA) u O6uiecTBa cpaB-
HUTEJIbHOTO 3aKoHomaTenbcTBa (Société de 1égislation comparée).

Enena momnyuieHa K npaktuke B Poccun (agBokat) u Bo @paHunu
(Avocat). OHa nmoayynia JUTIJIOM MarucTpa MeXIyHapOIHOrO0 YaCTHOTO
¥ TOproBoro npapa YHuBepcutera [Tapux 1 [Tanteon-CopboHHa 1 TUTLIOM
CIielMaMcTa rpaxIaHCKoro rnpaBa HalmoHalbHOTO UCCIeA0BaTEIbCKOIO
yHUBepcuTeTa «BpIcias mkoaa skoHoMuKu» (MockBa). OHa BiageeT
pycckuM, GpaHIly3CKUM U aHIJIMMCKUM sSI3bIKaMMU.

AHTOH BJIAJJUMUPOBUY IIAT'AJIOB — MarucTp 4acTHOTO MpaBa
(PIIYIT), cnetmanuct Kadeapbl MEXAyHAPOIHOTO YacTHOTo nipaBa Mc-
cJenoBaTesbcKoro 1eHTpa yactHoro npasa uM. C.C. Anekceesa rpu Ipe-
suaeHTe PD, yieH penakliMOHHOM KoJuleruu kypHajia «Kommepueckuit
apOuTpaXk», y9aCTHUK MarucTepCKol MporpaMMbl « MexkKIyHapOoIHOE YaCTHOE
MpaBo 1 TPaBO MEXIYHApOIHOI Toproin» YHusepcurera [lapux 1 TTaH-
TeoH-CopOOHHa, aBTOP psiAa MyOIMKaLIMIA TT0 Pa3TMYHBIM acleKTaM MeXK-
JIYHapOIHOTO apOuTpaxa.
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IN INTERNATIONAL ARBITRATION'

STAVROS BREKOULAKIS,
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of International Arbitration at Queen Mary University of London,
Associate Member of 3 Verulam Buildings (Gray’s Inn)

This article examines the concept and legal function of transnational public
policy in international arbitration. Adopting a range of methods of inquiry, includ-
ing historical, theoretical and doctrinal, this article challenges the predominant
view in scholarship and in arbitral case law that transnational public policy is
a fluid concept that accords arbitrators wide discretion to decide on the basis
of non-legal standards such as “morals”, “values” or “principles of universal
Jjustice”. By contrast, it is suggested, transnational public policy is a legal doc-
trine which cannot include anything other than legal norms, in the form of either
legal rules or legal principles. As is argued, under a conception of transnational
public policy that includes non-legal standards, judicial function is dangerously
con flated with legislative function and international arbitrators assume the role
of the “regulators of society”, which runs counter to fundamental principles of
constitutional organisation. While a number of arbitral awards have promulgated
a range of public policies of transnational order, only a limited number of rules
and principles of transnational public policy can safely be identified in relation
to only some aspects of international commercial and trade law, such as the
transnational policy prohibiting contracts of bribery and contracts arising out of
bribery and the principle of good faith.

Keywords: transnational public policy; bribery and corruption, judicial func-
tion; decision-making; judicial discretion.

O O

' This article draws on previous works of the author on transnational public policy.
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B nacmosweii cmamve uccaedyromes: KOHYenuus u npagogas QyHKyus
MPAHCHAYUOHANBbHO20 NYOAUUHO20 NOPAOKA 8 MeJCOYHAPOOHOM apbumpajice.
Hcnoavzys makue memoodst uccaedosanus, KaK UCMOpu4ecKuil, meopemutqe-
CKULl U OOKMPUHANbHYLI, ABMOP OAHHOL CAMbU 0CRAPUBAEN OOMUHUDYIOUWYHO
6 Hacmosuee epemst 8 PUOUHeCcKoll HayKe U apOumpadcHoll NpaKmuKe mouxy
3DeHUs, 8 COOMBEMCMBUL ¢ KOMOPOU MPAHCHAUUOHANbHBLI NYOAUYHBLI NOPAOOK
paccmampugaemcs Kaxk eudKas KOHYenyus, Hadeasouwas apoumpos wupoxoll
cmenenvio c60000bl paspeulams Cnopbl ¢ UCNOAb308AHUEM MAKUX 6HENPABOBLIX
CMan0apmos, KaKk NPUHYUNGL MOPAAU, 00ujevesosetecKue YeHHOCMU UAU NPUH-
YUNbl YHUBEPCANbHOU cnpasediusocmu. B omauuue om ykazannoeo nooxooa,
6 CImamye apeymMeHmupyemcs, Ymo mpaHCHAYUOHAAbHBLI NYOAUUHbLH NOPSOOK
A6A5eMmcs NPABo8oLl OOKMPUHOLL, KOMOPAsl He MOJCem 8 Cesl BKAHAMb HUYe20
UH020, KPOMe NPABOBbIX NPABU, NPUHUMAROWUX GOPMY AUOO HOPM, AUOO NPABOBbIX
npunyunos. [lo mHenuto aemopa, KoHyenyus MpaHCHAYUOHAALHO20 NYOAUYHO20
nops0Ka, 0CHOBAHHAS HA BKAKOYEHUU 8 HE20 BHENPABOBbIX CMAHOAPIO8, NPUBOOUM
K momy, umo (hyHKYUs NO paspeuleruro Cnopog HauuHaem onacHo COBMewamscs
¢ QyHKYuell 3aKoH00amens, U NPU IMOM MeICOYHAPOOHble apoumpsl 0KA3bl6arom-
C51 8 POAU «PeyAsmopo8 00uecmea», Hmo udem epaspes ¢ QyHOAMeHMAanbHbIMU
KOHCMUMYYUOHHBIMU npuHyunamu. Hecmomps Ha mo umo 6 Hekomopbix apou-
MPAJNCHBIX PelleHUsIX Obla NPOBO32AAUeH Ueablil S0 NPUHUUNOB, COCMABASTIOUUX
MPAHCHAYUOHANBHBLI NYOAUUHBILL NOPSOOK, ABMOD NPUXOOUM K 81600y, YO AUULD
02PAHUYEHHOe YUCA0 NPABGUA U NPUHUUNOE MOJICeM KGAAUPUUUPOBAMbCS KAK
omHocsueecs K 0eicmeumensHo MexscoyHapooHomy nyosu4HOMY NOPAOKY U AUULL
6 OMHOWIeHUU OMOALHBIX ACNEKMO8 MeNCOVHAPOOH020 MOP2080e0 NPaAsa, MAKUX
KaK mpaHcHAyUoHAAbHAs NOAUMUKA NO 3anpemy 002060p08, HANPABACHHbIX
Ha ocyujecmenenue KOppynyuoHHbIX 0eliCmeuil uau 0CHOBAHHbIX HA KOPPYNYUU,
a makice nPUHUUN 006POCOBECMHOCILL.

Karouesoie croea: mpancHayuonanbrolil NyOAUMHbLIL NOPAOOK; KOPPYRUUSL,
@dyHKYUA no pazpeweHur0 cnopos; QYHKYUs N0 OMAPABAEHUI0 NPABOCYOUsL;

yemompeHrue apoumpog; cyoedbHoe ycmompenue.

O O

1. Introduction
Public policy is a key concept for international arbitration, being impor-
tant for the work of both arbitration practitioners and scholars. It is important

for scholars because it has provided the underpinning foundations for the
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development of theories on transnational autonomy of arbitration. It is impor-
tant for practitioners because it is enshrined in the 1958 New York Convention
for the Recognition and Enforcement of Foreign Arbitral Awards as well as
almost all national laws as a ground to resist enforcement of arbitral awards.

It is perhaps because of its theoretical complexity and dynamic nature that
the public policy exception “has been interpreted erratically by the courts and
is probably the most misused ground of all [in the New York Convention]”'.
Equally, arbitration literature on public policy seems to be informed more by
conventional wisdom than critical examination. It is interesting to see that
the majority of arbitration literature as well as all the main textbooks in inter-
national arbitration offer broadly the same, if equivocal, definition of public
policy, as a general principle associated with “basic notions of morality and
justice™. It is also amusing to note that almost all papers on public policy
cannot resist reiterating Burrough J’s famous (and by now commonplace)
description from almost two centuries ago of public policy as an unruly
horse’, a phrase which apparently highlights the open-ended, unpredictable
and constantly evolving nature of the doctrine.

Has the discussion on public policy in international arbitration settled?
I submit not. In fact, I suggest that there are a number of areas related to the
doctrine of transnational public policy (or ordre public international) that must
be revisited, including its very concept, its function and limitations. As is
explained in the sections below, I submit that the doctrine of transnational
public policy, which is currently adopted by legal discourse in international
arbitration is conceptually and methodologically confusing. There is usually
no explanation about how the content and norms of transnational public
policy are ascertained or whether the doctrine functions as a legal principle
or a set of legal rules.

The article is divided in three parts. After a brief overview of the historical
evolution of transnational public policy in firtst part, second part examines the
legal function of transnational public policy. In this part, the article challenges
the predominant view in scholarship and in arbitral case law that transna-
tional public policy is a fluid concept that accords arbitrators wide discretion

”

to decide on the basis of non-legal standards such as “morals”, “values” or

Paulsson, The New York Convention in International Practice — Problems of Assimilation,
in The New York Convention of 1958 100, 113 (ASA Special Series No. 9 1996).

Lew, Mistelis and Kroell, Comparative and International Commercial Arbitration, (Kluwer
2003) at 26—114. See also International Law Association, Final Report on Public Policy, New
Delhi Conference (2002).

> In Richardson v Mellish (1824) 2 Bing. 229 at 252.
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“principles of universal justice”. By contrast, it is suggested, transnational
public policy is a legal doctrine which cannot include anything other than
legal norms, in the form of either legal rules or legal principles.

As is explained, the clear distinction between legal and non-legal con-
ceptions of transnational public policy matters because it has important
implications on the judicial function of tribunals in international arbitration.
Under a conception of transnational public policy that includes non-legal
standards, judicial function is dangerously conflated with legislative function
and international arbitrators assume the role of the “regulators of society”,
which runs counter to the way our world is politically organised today.

In third part, the article sets out to identify the rules and principle of
transnational public policy. As is submitted, only a limited number of rules
and principles of transnational public policy have developed in relation to
only some aspects of international commercial and trade law, such as the
transnational policy prohibiting contracts of bribery and contracts arising out
of bribery and the principle of good faith. The article submits that a transna-
tional rule on public policy can emerge only if a clear policy is evidenced in
a wide number of international legal documents, including arbitral awards
and court decisions, as well as international conventions and legal instru-
ments promulgated by international or intergovernmental organisations.
As is explained, substituting normative views for transnational public policy,
as some tribunals have felt empowered to do, is methodologically unjustified
and eventually counterproductive.

More generally, the article suggests that contrary to what some scholars
have suggested', transnational public policy is not a principle that permeates
transnational law. In a world where policy contestations persist in a wide
number of areas, including important areas such tax law, environmental law
and even competition law, transnational public policy, for better or worse,
cannot be used as the legal construct to regulate international business law
towards a liberal end.

2. Historical Development of Public Policy

Traditionally linked with the broader project of lex mercatoria’, trans-
national public policy was the birth child of liberal — mainly continental —

Catherine Kessedjian, ‘Transnational Public Policy’ in Albert Jan van den Berg (ed), Infer-
national Arbitration 2006: Back to Basics?, ICCA Congress Series No. 13 (Kluwer Law In-
ternational 2007) pp. 857—870.

See Jan Kleinheisterkamp, ‘The Myth of Transnational Public Policy’ (working paper).
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arbitration lawyers, such as Fouchard, Goldman and Lalive. Having lived,
studied and worked in a number of different countries, these international
lawyers developed a strong cosmopolitan outlook and a unique appreciation
of different legal cultures and traditions. Sustaining a strong belief in the
reformist power of international law, transnationalist lawyers conceptual-
ised transnational public policy as the underpinning legal justification for
the construction of a transnational legal order, which transcends national
boundaries and legal traditions.

According to Lalive, the arbitration theorist and practitioner, who
widely introduced the concept of transnational public policy in the 1980s,
“the international arbitrator does have, and is bound by, a private inter-
national law, but... such private international law can only be a ‘transna-
tional’ one, constituted as it is by a number of general principles, either
common to all the parties (including States) concerned by a given case,
or universal”'.

More importantly, perhaps, for many transnationalist arbitration schol-
ars and lawyers, transnational public policy has been used as a moral and
normative framework that embeds rules, values and objectives of constitu-
tional nature. It has been conceived as the main organisational principle that
sustains the integrity of the system of international arbitration, as well as a
potent principled defence against claims that arbitration is often employed
as the vehicle for power corporate interests to escape national regulation’.
In that sense, transnational public policy provides international tribunals
with a legal and moral obligation to refuse to enforce repugnant contracts
ex officio, irrespective of whether a contract was illegal under its governing
law’. Such a constitutional conception of transnational public policy assumes
a shift in the duty of international arbitrators from assisting the parties in

See Pierre Lalive, ‘Transnational (or Truly International) Public Policy and Internation-
al Arbitration” in Pieter Sanders (ed.), Comparative Arbitration Practice and Public Policy in
Arbitration, ICCA Congress Series No. 3 (1987) at 301. More recently, Emmanuel Gaillard
with his treatise on the Legal Theory of International Arbitration (Martinus Nijhoff Publish-
ers 2010) further developed the concept of substantive transnational public policy, whereas
Julian Lew in his article Julian D M Lew, ‘Achieving the Dream: Autonomous Arbitration’
22 Arb Int’l 179 (2006) has theorised on transnational procedural public policy.

See A. Claire Cutler, Private Power and Global Authority: Transnational Merchant Law in the
Global Political Economy (Cambridge University Press 2003).

See Emmanuel Gaillard, Legal Theory of International Arbitration (Martinus Nijhoff Publish-
ers 2010), pp. 126-130; Pierre Lalive, ‘Transnational (or Truly International) Public Policy
and International Arbitration’ in Pieter Sanders (ed.), Comparative Arbitration Practice and
Public Policy in Arbitration, ICCA Congress Series No. 3 (1987) at 258.
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dealing with their dispute to rendering justice, including if necessary taking
account of wider social interests or interests of the public'. Thus, transnational
public policy has been mainly conceived as a liberal project which allows
international lawyers, acting as arbitrators, to complement, or occasionally
substitute, positive law with their perceptions (which are typically more liberal
than those of national judges) of what is good for the public.

Despite its normative purpose, the liberal project of transnational pub-
lic policy has been met with fierce opposition. For many legal positivists,
international law is exclusively structured around the idea of nation-state,
which is seen as the indispensable framework of legal order’. Only rules
that are derived from a formal source — typically sovereignty — and devel-
oped through formal processes are accepted as law’. Transnational public
policy, therefore, cannot exist because no valid legal norm exists beyond
and outside the hierarchy of the State; at best, transnational public policy
is nothing more than “a statement of practical policy”, an ideal that we
should aspire to*.

The objections to transnational law and transnational public policy are
well documented in legal literature and there is little point to rehearse them
here, not least because the discussion about transnational law has moved in
the last thirty years in particular. Today, the existence of informal legal norms
by non-state actors has been increasingly recognized by a number of interna-
tional law scholars under either analytical jurisprudence’, or social-legal lines

' See Alec Stone Sweet and Florian Grisel, ‘The Evolution of International Arbitration: Del-

egation, Judicialization, Governance’, in Walter Mattli & Thomas Dietz (eds) Internation-
al Arbitration and Global Governance: Contending Theories and Evidence (Oxford University
Press 2014), at 36.

See Paul Lagarde, ‘Approach Critique de la Lex Mercatoria’, in Philippe Fouchard et al.
(eds) Law Of International Economic Relations — A Study Offered To Berthold Goldman (Litec
1982).

* See Francis A. Mann, ‘The UNCITRAL Model Law — Lex Facit Arbitrum’, in Pieter Sand-
ers (ed.) International Arbitration: Liber Amicorum for Martin Domke, reprinted in 2 Arb.
Int’l 241 (1986), at 241—242 (noting that only recently has arbitration been released from
the strictures of formal law).

*  See Lord Justice Mustill, ‘The New Lex Mercatoria: The First Twenty-five Years’, 4 Arb.
Int’1 86 (1988), at 90.

See John Linarelli, ‘Analytical Jurisprudence and the Concept of Commercial Law’,
114 Penn St. L. Rev. 119 (2009), at 193 (employing analytical methods to develop a frame-
work for international law); Cralf-Peter Calliess and Peer Zumbansen, Rough Consensus and
Running Code, (Hart Publishing 2010), at 56 (relying on the method of “rough consensus
and running code” to develop an analytical framework of transnational law); Ross Crans-
ton, ‘Theorizing Transnational Commercial Law’, 42 Tex. Int’l L. J. 597 (2007), at 602.
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of inquiry'. While views favouring formalism and the exclusivity of state law
still persist in international legal scholarship’, our understanding of law has
irrevocably shifted from the Austinian thesis that law can only be rules backed
by threats to a more inclusive and pluralistic concept of law that accepts both
state legal rules’ and a-national or transnational legal standards, in the form
of principles, norms and policies, including transnational public policy*.
More crucially, it is not only transnational lawyers and scholars who ac-
cept that transnational public policy is a valid legal construct rather than an
aspiring ideal. A number of national courts, such as the Paris Cour d’appel’,
the French Cour de cassation®, the Swiss Federal Tribunal’ and the UK

' See here legal pluralism. See Roger Cotterrell, ‘Transnational Communities and the Con-

cept of Law’, 21 Ration Juris 1 (2008), at 5-6; Francois Ost & Michel Van De Kerchove,
De La Pyramid Au Réseau? Pour Une Théorie Dialectique Du Droit [From The Pyramid To
The Network? For A Dialectical Theory Of The Law] (Publications Fac. St Louis 2002), at
14 (speaking about networks); Robert Wai, ‘The Interlegality of Transnational Private Law’,
71 L. & Contemp. Probs. 107 (2008), at 110.

See, e.g., Martti Koskenniemi, The Politics Of International Law (Hart Publishing 2011), at
214 (arguing in favor of formalism in international law); Jean D’aspremont, Formalism And
The Sources Of International Law — A Theory Of The Ascertainment Of Legal Rules (Oxford
University Press 2011) (arguing that a formal theory of sources remains instrumental in as-
certaining rules of international law); Thomas Schultz, ‘Some Critical Comments on the
Juridicity of Lex Mercatoria’, 10 Y.B. of Priv. Int’l L. 667 (2008) (arguing that lex mercato-
ria lacks the formal requirements which are essential features of a legal system).

*  See John Austin, The Province of Jurisprudence Determined (Weidenfeld & Nicolson 1954),
at 13—16.

See Roger Cotterrell, ‘Transnational Communities and the Concept of Law’, 21 Ration Ju-
ris 1 (2008), at 4—5. Even Hart was open to the idea of international law. See H. L. A. Hart,
The Concept of Law, 235 (2d ed. Clarendon Law Series 1994) (observing that there is no need
to search for a basic law (a Grundnorm) in international law, and while we can resign to the
idea that international law may not be a system of legal rules, it can well qualify as a set of
legal rules.) There is no need to look for analogies between international law and municipal
law in terms of form (because the analogies are too thin), but he accepts that there are im-
portant analogies in terms of function and content: “the analogies of content consist in the
range of principles, concepts, and methods which are common to both municipal and inter-
national law, and make the lawyers’ technique freely transferable from the one to the other”.

’  See European Gas Turbines SAv Westman International 1td. 30 September 1993, (1994) Rev.
Arb. 350 note by D. Bureau, and Fougerolle v. Procofrance, 25 May 1990, (1992) Rev crit.
DIP 1990.

See Cour de cassation 1* Civ 23 March 1994, Société Hilmarton Ltd v. société Omnium de
traitement et de valorization (OTV) JDI 1994 p. 701.

See Emirats Arabes Unis, Royaume d’Arabie Saoudite and others v. Westland Helicopters Lim-
ited, 12 ASA Bulletin 52 (1994); and State agency A and State owned bank Bv. Consultant X,
Tribunal Fédéral [Supreme Court], First Civil Chamber, 4P 115/1994, 30 December 1994 in
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House of Lords, have referred with approval to the concept of transnational
public policy'.

Today, the main opposition to transnational public policy appears to be
more ideological than legal, namely that it reflects a laissez-faire conception
of economic liberalism which allows parties to settle their disputes in the
shadow of the law’. While this discussion is interesting, it goes beyond the
scope of this article. Departing from the assumption that a form of transna-
tional public policy does exist, this article is mainly concerned with the legal
function as well as the content of transnational public policy. Despite the
important role that transnational public policy has played for the construction
of the concept of international arbitration, both of these questions, especially
the former, remain largely under-theorised.

3. Nature and Legal Function

Theorists who developed the basic conceptual foundations of transna-
tional public policy and many international arbitration tribunals have always
assumed that transnational public policy affords arbitrators a wide range of
discretion as to how to address a legal question. Under this conception of
transnational public policy, international arbitration tribunals can find that
a contract is void as against public policy even if such contract is not illegal
under its governing law.

For transnationalist lawyers, transnational public policy is a concept of
equitable nature, a statement of predominately moral purpose that includes
a number of divergent, if vague, ideas such as “fundamental rules of natural
law”, “principles of universal justice”, “jus cogens” and “general principles of
morality accepted by what are referred to as ‘civilized nations’”’. The prevail-

Albert Jan van den Berg (ed), XXI Yearbook Commercial Arbitration 172 (1996), pp. 172—
180; and also see Swiss Supreme Court, 4P.278/2005, 8 March 2006, 24 ASA Bulletin 550
(2006).

' See Kuwait Airways Corp v Iraqi Airways Co (No.6) [2002] UKHL 19; [2002] 2 A.C. 883
(HL); Adeline Chong, ‘Transnational Public Policy in Civil and Commercial Matters’,
128 LQR 88 (2012).

See for example A. Claire Cutler, Private Power and Global Authority: Transnational Mer-
chant Law in the Global Political Economy (Cambridge University Press 2003).

Martin Hunter and Gui Conde De Silva, ‘Transnational Public Policy and Its Application
in Investment Arbitrations’ 4(3) Journal of World Investment 367, 370 (2003); Internation-
al Law Association, ‘Report on Public Policy as a Bar to Enforcement of International Ar-
bitral Awards’, (2002), Recommendation 1(d) about international public policy and 2(b)
about transnational public policy.
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ing understanding of transnational public policy in international arbitration
is that of a fluid concept whose content is difficult, if not unnecessary, to
identify in advance, because it largely depends on the circumstances of the
dispute as well as the values of the decision maker. Lalive, for example, refers
to transnational public policy as allowing the incorporation in arbitration of
“the new needs and ideas of the international community”' and observes that
“a great deal if not everything” about transnational public policy “is a ques-
tion of personal feeling or sensitiveness” (emphasis added)’.

However, it is questionable whether this account of transnational public
policy is or ought to be accurate. Guidance from national concepts of public
policy may be instructive here. Judicial function of public policy varies in
different jurisdictions. The banal generalisation about the distinct legal ap-
proaches taken by common and civil law jurisdictions applies in full force in
relation to public policy. Common law courts, especially in England, have
kept public policy confined in certain areas of law and have developed clear
and well-defined public policy rules to the point that the modern concept of
public policy has been criticized as inflexible and unjust’.

For example, in the field of illegal contracts English courts have developed
the ex turpi causa rule of public policy whereby “no court will lend its aid to
a man who founds his cause of action upon an immoral or an illegal act™*. Even
under the latest decision of the UK Supreme Court in Patel v Mirza’, which
adopts a more flexible test for illegality on the basis of a number of public policy
considerations, arguably allowing some degree of discretion to English judges,
the boundaries of the public policy rule are jurisprudentially defined.

By contrast in most civil law jurisdictions, public policy is conceived of
as a legal principle or a set of legal principles which, laid down in civil codes,

' See Pierre Lalive, ‘Transnational (or Truly International) Public Policy and International

Arbitration’ in Pieter Sanders (ed.), Comparative Arbitration Practice and Public Policy in Ar-
bitration, ICCA Congress Series No. 3 (1987) at 316.

Pierre Lalive, ‘Transnational (or Truly International) Public Policy and International Arbi-
tration’ in Pieter Sanders (ed.), Comparative Arbitration Practice and Public Policy in Arbi-
tration, ICCA Congress Series No. 3 (1987) at 310.

See John Shand, ‘Unblinkering the Unruly Horse: Public Policy in the Law of Contract” 30
The Cambridge Law Journal 144, 165 (1972), “for the judges have themselves reacted from
the broad and vaporous concept of public policy and reduced it to a set of rules whose op-
eration is predictable and whose application is obligatory and not a matter of discretion”.

*  See Lord Mansfield’s well-known dictum in Holman v Johnson (1775) 1 Cowp. 341 at 343:
“The principle of public policy is this; ex dolo malo non oritur actio. No court will lend its
aid to a man who founds his cause of action upon an immoral or an illegal act”.

> See Patel v. Mirza [2016] UKSC 42.
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allow judges discretion to ascertain the content of public policy. In France
for example, principles of public interest, including principles of morality,
play a greater part in the courts’ decision to refuse to enforce an agreement
as contrary to French public policy'.

However, while the nature of public policy and judicial function may vary
under civil and common law, public policy is a legal doctrine under both legal
traditions. While non-legal considerations, such as “morals” or “values”,
appear in civil codes and court judgements, the legal nature of public policy
does not change. Judges in neither civil nor common law rely on morality,
in and of itself, to invalidate contracts as being against public policy. Rather,
they rely on legal principles of public policy underpinned by moral and ethi-
cal considerations, such as the principle of good faith or the ex turpi causa.

Even in civil law jurisdictions, public policy is largely conceived of by
reference to fundamental /egal and judicial principles. French courts, for
example, have defined public policy as including “the entirety of the rules...
of fundamental importance which the French legal system requires to be
respected even in situations of an international character”’.

In Switzerland, the Federal Tribunal has stated that “[t]he substantive
adjudication of a dispute violates public policy only when it disregards some
fundamental legal principles and consequently becomes completely incon-
sistent with the important, generally recognized values, which according to
dominant opinions in Switzerland should be the basis of any legal order™
(emphasis added).

In both jurisdictions, public policy encompasses legal/ principles which
form part of their legal order, including such principles as pacta sunt servanda,
the prohibition of abuse of rights, the principle of good faith, the prohibition
of expropriation without compensation, the principles of economic freedom,;
the prohibition of discrimination, the prohibition of corruption and the pro-
tection of personal property*.

1

See Dennis Lloyd, Public Policy: A Comparative Study in English and French Law (Gaunt
1953), at 5; also Morals are enshrined in Art. 6 of the French Civil Code which provides that
“statutes relating to public policy and morals may not be derogated from by private agree-
ments”. Art. 1133: “A cause is unlawful where it is prohibited by legislation, where it is con-
trary to public morals or to public policy.”.

? See Paris Court of Appeal, Judgment of 27 October 1994, Rev. Arb. 1994, 709.
* 4A_558/20111 Judgment of March 27, 2012.

See further in Switzerland, Andreas Bucher, ‘L’Ordre Public et le But Social Des Lois en
Droit International Privé’, 239 Recueil Des Cours (1993), at 19; Elliott Geisinger and Alex-
andre Mazuranic, ‘Challenge and Revision of the Award’ in Elliott Geisinger and Nathalie
Voser (eds), International Arbitration in Switzerland: A Handbook for Practitioners, (Second
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The difference, thus, in the judicial function of public policy between civil
and common law jurisdictions is a matter of degree, not kind. In other words,
while civil and common law jurisdictions allow different amount of discre-
tion to national courts to ascertain public policy in the form of a legal rule
(in common law) or a legal principle (in civil law), they both require judges
to decide public policy on the basis of legal, not extra-legal considerations.
While in non-legal fields, public policy is generally defined as encompassing
“the common sense and common conscience of the citizens as a whole” as
well as the “changing economic needs, social customs, and moral aspirations
of the people™', the legal concept of public policy, including that of transna-
tional public policy, cannot include anything other than /ega/ norms, in the
form of either legal rules or legal principles’.

The clear distinction between legal and non-legal conceptions of public
policy matters because it has important implications on the judicial func-
tion of tribunals in international arbitration. Indeed, under a conception of
transnational public policy that includes non-legal standards such as “mor-
als”, “needs”, “ideas”, “personal feeling or sensitiveness”, judicial function
is dangerously conflated with legislature function. However, transnational
public policy should not operate as a gateway for judges and arbitrators to
substitute legal reasoning with political expedience and decide on the basis of
their personal sense or what they think “good morals” means for the public.
The suggestion of some transnationalist lawyers, such as Kessedjian, that the
“role of the judge or the arbitrator [today is] an essential one for the regulation
of society” runs counter to fundamental principles of political organisation
and democratic governance of the majority of States today.

Edition), (Kluwer Law International 2013), at 249; Gabrielle Kaufmann-Kohler and Anto-
nio Rigozzi, International Arbitration: Law and Practice in Switzerland, (Third Edition), (Ox-
ford University Press 2015), at 499. The same in Poland, see Johannes Koepp and Agniesz-
ka Ason ‘An Anti-Enforcement Bias? The Application of the Substantive Public Policy Ex-
ception in Polish Annulment Proceedings’ in Liber Amicorum Wojciech Popiotek; Polish
Court of Civil Procedure, at Art. 1206 § 2(2): “An arbitral award shall also be set aside if the
court finds that... the arbitral award is contrary to fundamental principles of the legal order
of the Republic of Poland (public order clause)”.

See Jeffrey Lehman and Shirelle Phelps, West’s Encyclopedia of American Law, (Second Edi-
tion), (Volume 8), (Thomson/Gale 2005), at 173.

See Christopher S. Gibson ‘Arbitration, Civilization and Public Policy: Seeking Counter-
poise between Arbitral Autonomy and the Public Policy Defence in View of Foreign Man-
datory Public Law’, 113 Penn State Law Review 1227, 1234 (2009), not accurately states
that “it is useful to consider the concept of public policy in arbitration as not only reflecting
principles fundamental to the dispute resolution method itself, but also as an “interface of
exchange” with a larger civilization outside of arbitration”.
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Even if one accepted that transnational law is a legal system, and trans-
national public policy does reflect the fundamental policies of that legal
system, the mandate of international arbitrators is to identify the rules
and principles of transnational public policy by reference to legal doctrine
rather than principles of moral theory, sociology and political economy.
As Reisman observes, for a judge or an arbitrator the “use of policy is
a highly disciplined teleological exercise. [I]t is the policy of the legal sys-
tem which governs the dispute and not an artifacted policy created by the
arbitrators for that particular case”'.

The above analysis does not mean that public policy should be equated
to the law. The scope of public policy is wider than that of a statute, and
courts may render an agreement null and void as being contrary to public
policy, even if it is not against the law’. Equally, it does not mean that public
policy operates only as a set of inflexible legal rules which allow no discretion.
In applying public policy, judges and arbitrators may enjoy some degree of
discretion in two circumstances in particular: first, when a dispute gives rise
to a novel legal issue. In such rare nowadays circumstance, public policy will
largely operate as a general principle of law that permits a judge to introduce
new legal rules in order to determine whether the novel situation is contrary
to the public interest’. The determination of a public policy rule and its appli-
cation to a novel issue, inevitably, necessitates a value judgment by the judge
or arbitrator. But this value judgment has defined parameters and involves
a balancing exercise on the basis of existing policies and principles of law.
In addressing a novel legal issue, judges are not free to arrive at novel legal
policies, or substitute their personal policies with the existing policies of the
law in a certain legal system.

The second circumstance when judges and arbitrators enjoy some degree
of discretion is when the application of a public policy rule is too rigid to
capture competing public interests in certain circumstances. This is for
example the case in the field of restraint of trade, which involves situations
where an employer or a professional association exercises power over an
employee or an individual member. Restraint of trade agreements require

1

See W. Michael Reisman, ‘Law, International Public Policy (So-called) and Arbitral Choice
in International Commercial Arbitration’ in Albert Jan van den Berg (ed), International Ar-
bitration 2006: Back to Basics?, (ICCA Congress Series No. 13), (Kluwer Law International
2007), at 849.

See for example, in France René David & Henry P. De Vries, The French Legal System:
An Introduction To Civil Law Systems, (Oceana 1958), at 134.

3

See John Bell, Policy Arguments in Judicial Decisions (Oxford University Press 1983), at 157.
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judges to resolve the tension between the right of a professional association
to lay down rules for its members on the one hand, and the interests of the
individual member in the free exercise of her trade, on the other hand. To
resolve the tension, judges rely on public policy principles, which allow
for judicial discretion in deciding whether an agreement that purports to
restrain the freedom of an employee or an individual member of a profes-
sional association is contrary to the public policy. However, even when
courts are called to exercise discretion under general principles of public
policy, judicial function is not unrestrained. Under both common and civil
law, national courts have developed certain fests to guide, and therefore
constrain, the exercise of judicial discretion under public policy. In English
law, for example, whether an agreement aiming to restrain trade is contrary
to public policy depends on the fest of reasonableness, which allows English
Courts to perform a balancing exercise after taking account of the interests
of the parties concerned and the interests of the public'. Similarly, under
Swiss law the test as to whether the power, which a professional association
exercises over its members, is against public policy is whether it constitutes
an obvious and grave violation of privacy, including the right of the member
to professional development’. While the balancing exercise which the courts
have to perform in order to resolve conflicting public interests allows for
a value judgement, it does not give national courts unbounded discretion
to decide whether public policy is violated on the basis of “opinions of men
of the world™”.

Overall, the judicial function under public policy entails that a judge or
an arbitrator identifies the public policy rule or ascertains a public policy
principle on the basis of “opinions based on legal learning”*. How judges and
arbitrators carry out their judicial task and ascertain fundamental policies of
the law is not always straightforward, not least because the policy of the law
is constantly, albeit slowly, evolving in time. In all cases, however, they have
to rely on legal reasoning and analysis, including review of statutes, judicial
precedent, legal doctrine, general principles of law or even soft law’. But

' Per Lord Macnaghten in Nordenfelt v. Maxim Nordenfelt Guns and Ammunition, which re-

mains binding authority [1894] C 535, 565.

> See Swiss Federal Tribunal Judgment of 27 March 2012, 4A_558/20111 and also judgment
4A_458/2009 of 10 June 2010.

*  Lord Haldane in Rodriguez v. Speyer Bros., [1919] A.C. 59.
* Ibid.

See Dennis Lloyd, Public Policy: A Comparative Study in English and French Law (Gaunt
1953), at 2. Even in France where the concept of ordre public is broader than that of public
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the judicial function of judges and arbitrators in ascertaining fundamental
policies of the law does not entail surveying the “changing economic needs,
social customs and moral aspirations of the people”'. This is the task of the
legislator, whose duty is to pass law that reflects contemporary moral stan-
dards and social norms.

However, as already mentioned, the prevailing view on transnational
public policy in international arbitration betrays confusion about its legal
function, with some international arbitral tribunals employing public policy
to arrive at decisions on the basis of non-legal considerations.

For example, in ICC Case No 15300 of 2011, the respondent, a trading
company in East Europe was bidding for a public construction contract in
a West Asian state and entered into an agency agreement with the claimant,
a company from West Asia, whereby the latter would act as the agent of the
former in the procurement process. The respondent won the contract, parts
of which were to be performed by a third company. When a dispute arose over
the payment of commission under the agency agreement, it became appar-
ent that the parties had in fact entered into two agency agreements. Under
the first agreement the parties had agreed on a commission of 4% of the
contract price with respect to delivery or service performed in East Europe,
and a commission of 3% of the contract price with respect to deliveries or
services performed outside East Europe. Under the second agreement, the
parties had agreed on a commission of 5% irrespective of where the deliveries
or services were performed. The sole arbitrator, siting in Paris, found that the
agreement for 5% commission was a scheme for reverse payments (“kick-
backs™) with an aim to deceive the third company into paying a commission
of 5% to the claimant which would then pay the excess over the 4% and 3%
commission to the respondent. While, as is discussed in second part, bribery
and corruption is against transnational public policy, reverse payments are
prohibited by neither transnational public policy nor the public policy of

policy in common law countries, allowing courts to depart from strict law to protect social
policies by reason of public policy, courts are only able to rely on legal principles of pub-
lic policy which are derived from written law and general principles of law, and rules which
are fundamental to France. See, e.g., Jean-Louis Delvové et al., French Arbitration Law And
Practice: A Dynamic Civil Law Approach To International Arbitration, (Second Edition), (Klu-
wer Law International 2009), pp. 155-157 and 254-260. Cf the US Supreme Court which
observed that public policy must be “well defined and dominant” and based not on “gene-
ral considerations of supposed public interests” but on “laws and legal precedents”: United
Paperworkers v. Misco, Inc., 484 U.S. 29 (1987), at 30.

See Jeffrey Lehman and Shirelle Phelps, West’s Encyclopedia of American Law, (Second Edi-
tion), (Volume 8), (Thomson/Gale 2005), at 173.
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Swiss or French law (the law governing the contract and the law of the seat
of the arbitration respectively)'.

However, the tribunal substituted “standards of basic morality” for law
and public policy and rendered the parties’ agreement void, holding as fol-
lows: “International commercial relationships must meet standards of basic
morality in order to be able to claim enforcement of the obligations contracted
for. The Sole arbitrator is aware that he is not confronted with issues such
as bribery, money laundering, deviation of embargo provisions, violation of
competition laws or similar acts for which international treaty instruments
would be governing. Nevertheless, the Sole Arbitrator is of the conviction that
an international agency agreement which is entered into for the sole purposes
to deceive a third party, and thus violates such third party’s contractual rights
in a manner which is “particularly offensive”, cannot crave for enforcement
with the help of the arbitral system, irrespective of whether and under which
legal system such act is or would be considered as a criminal offence and
without the Sole Arbitrator having to determine the specific legal ramifications
of such act in general... In the Sole Arbitrator’s conviction, it would not be
compatible with fundamental values of international commerce, necessary
to allow business being conducted in a loyal surrounding, to lend a helping
hand to such agreements”’.

Similar approaches have been taken by other arbitration tribunals, for ex-
ample in ICC case no. 3916 of 1982°, and in ICC Case no. 3913 of 1981, where
the tribunal annulled a consultancy agreement between a French Contractor
and a British company as being effectively a reverse payment scheme, which,
according to the tribunal was immoral under the “concept of international

294

public policy as recognised by most nations™*.

' Fore.g., see Swiss Federal Tribunal, 4C.432/2005 of 22 March 2006, BGE/ATF 132 111 460.

> Also see ICC Award 6248 of 1990 in Jean-Jacques Arnaldez, Yves Derains and Dominique
Hascher, Collection of ICC Arbitral Awards 1991-1995, (ICC Publishing 1997), at 239, and
also published in XIX Yearbook Commercial Arbitration 124 (1994).

*  See ICC Case No. 3916 of 1982, in Sigvard Jarvin and Yves Derains (eds), Collection of ICC
Arbitral Awards 1974-1985, (Kluwer Law International 1994), at 51, where the tribunal an-
nulled a consultancy contract on the basis that the claimant was engaged in activities of ex-
ercising influence over public officials of a foreign government (although it was not proved
that the intention of the parties was for such purpose) as being against “a legal principle gen-
erally recognized by civilized nations according to which agreements that are in serious vio-
lation of moral standards or international public policy are null and void or at least cannot
be performed”.

* See ICC Case No. 3913 of 1981, in Sigvard Jarvin and Yves Derains (eds), Collection of ICC
Arbitral Awards 1974- 1985, (Kluwer Law International 1994), at 497, where the tribunal an-
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It is worrying to see that some tribunals feel empowered under a misplaced
concept of transnational public policy to render decisions on the basis of what
they consider to be basic standards of morality, no matter how lofty such
standards may be. “Loyalty” (or “loyal surrounding” according to the arbi-
trator in the ICC case No 15300 of 2011 above) is, arguably, a desirable value
in international business. However, it is not a fundamental policy protected
in law, unlike for example the policy whereby contracting parties ought to
be kept to their agreements'. Invalidating an agreement, which is not illegal
under its governing law or the law of the seat of the arbitration on the basis
that it runs counter to the value of loyalty is not the kind of legal reasoning
and judicial function which is expected of arbitrators under the legal doctrine
of transnational public policy.

While morals, values and other non-legal considerations can serve as an
underpinning justification of public policy, they cannot be a distinct ground
of public policy. Under transnational public policy, arbitration tribunals are
constrained in the exercise of their judicial function, and not generally free
to take account of equities. Once an arbitration tribunal identifies a transna-
tional public policy rule, the arbitrator should apply this rule irrespective of
whether other overriding moral considerations might suggest that the rule
should not apply in the circumstances of the case, or that the application of
this rule should be moderated. Conceived as a legal doctrine, transnational
public policy does not accord arbitrators discretion to refuse its application
in order to give effect to a competing policy or to correct a harsh outcome or
the perceived imbalances of merits between the parties in a particular dispute’.
Administration of justice is not part of the judicial function of international
arbitral tribunals under transnational public policy.

Again, some tribunals have confused the scope of their judicial function
taking equities into consideration under transnational public policy. In the
celebrated ICC case No. 1110 of 1963, for example, a British company engaged
an intermediary to secure a public works contract in Argentina in return of
a commission of fee amounting to 10% of the value of the contract. When the

nulled a consultancy agreement between a French Contractor and a British company as be-
ing effectively a reverse payment scheme, which is immoral under the “concept of interna-
tional public policy as recognised by most nations”.

See John Shand, ‘Unblinkering the Unruly Horse: Public Policy in the Law of Contract’ 30
The Cambridge Law Journal 144, 147 (1972); Gerard Brennan, ‘Commercial Law and Mo-
rality’ 17 Melb. U. L. Rev. 100 (1989—1990).

> See Les Laboratories Servier & Anotherv. Apotex Inc. & Others, [2014] UKSC 55 (Lord Sump-
tion), at 440.
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intermediary brought an arbitration claim, Judge Lagergren, as sole arbitra-
tor, declined jurisdiction to hear the case on the basis that the agreement in
question would “seriously violate honos mores or international public policy”
because, as he found ex officio, the parties had entered into the contract with
an intention for the intermediary to bribe Argentinian officials.

Judge Lagergren first stated the international public policy rule prohib-
iting corruption, and he then went on to examine whether the application
of this public policy rule might cause injustice in the factual circumstances
of the case. Citing “the interest of due administrating of justice”, he ob-
served that “before invoking good morals and public policy as barring par-
ties from recourse to judicial or arbitral instances in settling their disputes
care must be taken to see that one party is not thereby enabled to reap the
fruits of his own dishonest conduct by enriching himself at the expense
of the other”".

Thankfully, not all tribunals confuse their judicial role and function under
transnational public policy. In WDFv Kenya, the tribunal carefully reviewed
a wide number of international awards and national judgments, as well as
international legal instruments, including international conventions and dec-
laration of the General Assembly of the United Nations against Corruption
and Bribery in International Commercial Transactions, before concluding
that a transnational public policy rule against bribery and corruption exists.
Avoiding reference to broader non-legal considerations, such as morality,
bonos mores or principles of universal justice, the tribunal stated: “In light
of domestic laws and international conventions relating to corruption, and
in light of the decisions taken in this matter by courts and arbitral tribunals,
this Tribunal is convinced that bribery is contrary to the international public
policy of most, if not all, States or, to use another formula, to transnational
public policy””.

The tribunal also rightly found that the application of a transnational
public policy rule is not amenable to equitable corrections’. While it acknowl-
edged that the claimant had been solicited to offer a bribe by the Kenyan
President himself, and that for that reason the claimant was possibly justified

' See ICC Case No. 1110 of 1963, in Albert Jan van den Berg (ed.), XXI Yearbook Commer-
cial Arbitration 47 (Kluwer Law International 1996) at para. 21. Judge Lagergren was even-
tually satisfied that the application of transnational public policy would not lead to injustice
on this occasion and concluded that he should decline jurisdiction.

> See World Duty Free Co. Ltd. v. Republic of Kenya, ICSID Case No. ARB/00/7, para. 157.
Although note that this was decided before the decision of the English Supreme Court in
the case of Patel v Mirza [2016] UKSC 42.
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to “feel strongly the unfairness of the legal case now advanced by Kenya”',
the tribunal noted that “as regards public policy... the law protects not the
litigating parties but the public; or in this case, the mass of tax-payers and
other citizens making up one of the poorest countries in the world””.

This observation was echoed by arbitration award in the ICSID Case
No. ARB/10/3, where the investment treaty tribunal dismissed the claim-
ant’s claims on the basis that the contract under which the claims were made
was procured by bribery. While the tribunal acknowledged that the outcome
in cases of corruption often appear to challenge perceptions of fairness and
justice, it pointed out that the main justification of the public policy defence
is to promote “the rule of law” rather than “to punish one party at the cost
of the other™.

In conclusion, contrary to what transnationalist lawyers seem to believe®,
transnational public policy is not a legal vehicle to promote liberal values
and good morals. It is not a gateway whereby arbitrators and judges can in-
corporate public discourse on current social, economic and political affairs
in the law.

Transnational public policy is not a fluid concept allowing arbitrators
unbounded judicial discretion either. While originally, in the 16" century,
public policy was an amorphous and vague idea (a “Weltanschauung”)’,
positive law and jurisprudence became increasingly denser both at a na-
tional and international level and have now covered most of the legal ground
which was previously occupied by abstract legal concepts such as reason and

' World Duty Free Co. Ltd. v. Republic of Kenya, ICSID Case No. ARB/00/7, para. 180.
> Ibid., para. 181.

* See Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, para. 389: “While
reaching the conclusion that the claims are barred as a result of corruption, the Tribunal
is sensitive to the ongoing debate that findings on corruption often come down heavily on
claimants, while possibly exonerating defendants that may have themselves been involved
in the corrupt acts. It is true that the outcome in cases of corruption often appears unsatis-
factory because, at first sight at least, it seems to give an unfair advantage to the defendant
party. The idea, however, is not to punish one party at the cost of the other, but rather to
ensure the promotion of the rule of law, which entails that a court or tribunal cannot grant
assistance to a party that has engaged in a corrupt act”.

See Pierre Lalive, ‘Transnational (or Truly International) Public Policy and International
Arbitration’ in Pieter Sanders (ed.), Comparative Arbitration Practice and Public Policy in Ar-
bitration, ICCA Congress Series No. 3 (1987).

See Jan Kleinheisterkamp, ‘The Myth of Transnational Public Policy’ (working paper),
where he traces the intellectual origins of transnational public policy in the development of
lex mercatoria.
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convenience. As a result, public policy including transnational public policy
has nowadays acquired a more precise meaning in the form of legal rules or
legal principles'.

With these observations on judicial function and nature of transnational
public policy in mind, the following sections sets out to identify the rules and
principles of transnational public policy.

4. Content of Transnational Public Policy

4.1. Prohibition of Bribery and Corruption

As already suggested, the identification of rules and principles of trans-
national public policy involves a disciplined doctrinal exercise that includes
review of international legal instruments as well as analysis of arbitral and
judicial precedent. While some scholars have suggested that transnational
public policy permeates transnational law’, only a limited number of rules
and principles of transnational public policy have developed in relation to
only some aspects of international commercial and trade law.

The clearest manifestation of transnational public policy is the prohibition
of contract with an illegal subject matter. The illustrative list of illegal con-
tracts offered by transnational theorists typically includes contracts relating
to the facilitation or promotion of drug trafficking, terrorist acts, prostitution,
child abuse and slavery’. Undoubtedly contracts concerning such kind of
reprehensible activities would be contrary to established policies of most, if
not all, national laws and international law. In commercial reality, though,
the illegality question typically arises in relation to contracts about bribery
and corruption.

The public policy rule on prohibition of bribery and corruption is nar-
rower than what some arbitral awards have suggested®, and it mainly in-
cludes contracts whereby two parties effectively agree to use illegal means,

' See Percy Winfield, ‘Public Policy in the English Common Law’ 42 Harv. L. Rev. 76 (1928—
1929).

Catherine Kessedjian, ‘Transnational Public Policy’ in Albert Jan van den Berg (ed), Inter-
national Arbitration 2006: Back to Basics?, ICCA Congress Series No. 13 (Kluwer Law In-
ternational 2007) pp. 857—870.

Pierre Lalive, ‘Transnational (or Truly International) Public Policy and International Arbi-
tration’ in Pieter Sanders (ed.), Comparative Arbitration Practice and Public Policy in Arbi-
tration, ICCA Congress Series No. 3 (1987); International Law Association, ‘Final Report
on Public Policy as a Bar to Enforcement of International Arbitral Awards’ (2002).

* See ICC Case No. 15300 of 2011, ICC Dispute Resolution Bulletin, (Issue 1), (2016),
pp. 81-84.

66



Transnational Public Policy in International Arbitration

including illegal payments, in order to assist one of the parties to secure a
public contract award. While such agreements may take the form of various
contracts such as broker, sponsoring, agency and consultancy contracts', in
essence these contracts are vehicles of bribery and corruption, and there-
fore, the offensive nature and purpose of this type of contracts render them
void ab initio*.

In addition to contracts with a corrupt subject matter (contracts of bri-
bery), transnational public policy prohibits claims arising out of contracts
that have been procured by bribery, on the ground of the general principle ex
turpi causa non oritur actio (contracts arising out of bribery). Unlike, however,
contracts with a corrupt subject matter which are void ab initio, contracts pro-
cured by corruption are only voidable. Any claim arising out of such contract
will be dismissed only if the innocent party elects to avoid the contract. For
example, the investment treaty tribunal in World Duty Free v. The Republic of
Kenya® dismissed the Claimant’s claims in their entirety on the basis that the
contract under which the claims were brought was procured by the payment
of a cash bribe, in the form of a “personal donation” to the then President of
the Republic of Kenya. The Tribunal was satisfied that the Respondent had
avoided the contract “unequivocally and timeously™*.

The condemnation and prohibition of bribery and corruption is enshrined
in a wide number of international conventions’. First and foremost, there
is the Organisation of Economic Cooperation and Development (OECD)
Convention on Combating Bribery of Foreign Public Officials in International
Business Transaction®, which as the International Law Association Report
on Public Policy observed, reflects “the mounting international concern
about the prevalence of corrupt trading practices” and arguably enshrines

See Richard Kreindler, Competence-Competence in the Face of Illegality in Contracts and Ar-
bitration Agreements, (Hague Academy of International Law 2013), p. 63

? See ibid.

*  See World Duty Free Co. Ltd. v. Republic of Kenya, ICSID Case No. ARB/00/7.

See ibid., para. 183. The same conclusion in Metal-Tech -v- Uzbekistan ICSID Case
No. ARB/10/3.

See more on this in Richard Kreindler, Competence-Competence in the Face of Illegality
in Contracts and Arbitration Agreements, (Hague Academy of International Law 2013),
at 76 et seq.

Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions of 1997, signed on 17 December 1997, and came into effect on 15 February
1999, available at: http://www.oecd.org/daf/anti-bribery/ConvCombatBribery ENG.pdf
(accessed on 10 January 2017).
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“an international consensus that corruption and bribery are contrary to in-
ternational public policy”'. The OECD Convention against bribery has been
the catalyst for the development of a number of important international and
regional conventions aiming to address issues of bribery and corruption in
international transactions, such as the Inter-American Convention against
Corruption®, the European Union Convention on the Fight Against Corrup-
tion Involving Officials of the European Communities or Officials of Member
States’, the Council of Europe Criminal Law Convention on Corruption®, the
Council of Europe Civil Law Convention on Corruption’, the African Union
Convention on Preventing and Combating Corruption®, and the United Na-
tions Convention against Corruption’.

All these international and regional conventions prohibit bribery and cor-
ruption of public officials in the clearest manner. For example, Article 15(a) of
the UN Convention provides that each State Party shall adopt such legislative
and other measures as may be necessary to establish as a criminal offence
“when committed intentionally, the promise, offering or giving to a public
official, directly or indirectly, of an undue advantage, for the official himself

International Law Association, ‘Interim Report on Public Policy as a Bar to Enforcement
of International Arbitral Awards’ (2000), p. 22.

Inter-American Convention Against Corruption, signed on 29 March 1996, available at:
http://www.oas.org/en/sla/dil/docs/inter_american_treaties B-58 against Corruption.
pdf (accessed 10 January 2017).

Convention on the Fight Against Corruption Involving Officials of the European Commu-
nities, adopted by the Council of the European Union, Council Act of 26 May 1997, singed
on 26 May 1997, and entered into force on 28 September 2005.

Criminal Law Convention on Corruption, adopted by the Committee of Ministers of the
Council of Europe, European Treaty Series No. 173, opened for signature on 27 January
1999 and entered into force on 1 July 2002, available at: https://rm.coe.int/CoERMPub-
licCommonSearchServices/DisplayDCTM Content?documentld=090000168007{3f5 (ac-
cessed 10 January 2017).

Civil Law Convention on Corruption, adopted by the Committee of Ministers of the Council
of Europe, European Treaty Series No. 174, opened for signature on 4 November 1999, en-
tered into force on 1 November 2003, available at: https://rm.coe.int/CoERMPublicCom-
monSearchServices/DisplayD CTM Content?documentld=090000168007f3f6 (accessed
10 January 2017).

African Union Convention on Preventing and Combating Corruption (2003), adopted by
the Heads of State and Government of the African Union, signed on 11 July 2003, available
at: http://www.au.int/en/sites/default/files/treaties/7786-file-african_union_convention_
preventing_combating_corruption.pdf (accessed 10 January 2017).

24 December 2012 which has 140 Signatories and 165 States parties.
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or herself or another person or entity, in order that the official act or refrain
from acting in the exercise of his or her official duties”".

The plethora of international, regional and national legal instruments
on bribery and corruption leave little doubt that a fundamental legal policy
transcending national boundaries has developed in the form of a legal rule
prohibiting contracts of and contracts arising out of bribery and corruption.
The existence of a transnational public policy rule against corrupted contracts
is widely accepted by commentators’, and confirmed by a substantial body

of authority, including decisions of national courts® and arbitral tribunals’.

' See also Art. 1(1) of the OECD Anti-Bribery Convention.

’ International Law Association, ‘Final Report on Public Policy as a Bar to Enforcement

of International Arbitral Awards’ (2002); Richard Kreindler, Competence-Competence in
the Face of lllegality in Contracts and Arbitration Agreements, (Hague Academy of Interna-
tional Law 2013); Bernardo M. Cremades and David J. A. Cairns, ‘Trans-national Public
Policy in International Arbitral Decisionmaking: The Cases of Bribery, Money Launder-
ing and Fraud’ in Andrew Berkeley and Kristine Karsten (eds), Arbitration: Money Laun-
dering, Corruption and Fraud, Dossiers of the ICC Institute of World Business Law, Vol-
ume | (Kluwer Law International 2003), pp. 65—91; Antonio Crivellaro, ‘Arbitration Case
Law on Bribery: Issues of Arbitrability, Contract Validity, Merits and Evidence’, in An-
drew Berkeley and Kristine Karsten (eds), Arbitration: Money Laundering, Corruption and
Fraud, Dossiers of the ICC Institute of World Business Law, Volume 1 (Kluwer Law In-
ternational 2003) pp. 109—147.

For France, see European Gas Turbines SA v. Westman International Ltd, 30 September 1993,
(1994) Rev. Arb. 359, reported in XX Yearbook Commercial Arbitration 198 (1995); for Eng-
land see Fiona Trust v. Yuri Privalov [2010] EWHC 3199 (Comm) and Honeywell Interna-
tional Middle East Ltd v Meydan Group [2014] EWHC 1344 (TCC).

See for example the ICC 1110 of 1963, Award partially published in Julian Lew, “Applicable
Law in International Commercial Arbitration” (New York 1978), at 553 et seq. (where the sole
arbitrator held that the agreement between a British company and an Argentine intermedi-
ary was effectively a vehicle for bribery and corruption. The Sole arbitrator rejected jurisdic-
tion on the basis that the contract under which the claims were made, and therefore the ar-
bitration agreement in that contract, was void ab initio) and the award in ICC Case no 6497
of 1994, in XXIV Yearbook Commercial Arbitration 71, (1999), annulling an agreement as
being the vehicle for bribery as contrary to Swiss public policy See also cases Westacre v Ju-
goimport, ICC Case No. 7047 of 1994, 13 ASA Bulletin 301, 339 (1995), which while have
not found that the contract in question was concluded with an intention to bribe, they have
confirmed the public policy principle that such a contract would be void ab initio. For con-
tracts arising out of bribery, see ICC Case No. 7664, 31 July 1996 “bribery of public officials
for the sale of certain French naval frigates to the Republic of Taiwan by the French Thom-
son CSF through a Swiss “intermediary””, and also ICC Case No. 3916 of 1982 in Jour-
nal Droit International 1984 p. 930, and referred to and translated in ICC Case No. 5622
of 1988, in 19 Yearbook Commercial Arbitration 105, 119—120 (1994); ICC Case No. 8891
of 1998 published in Journal Droit International, 2000, pp. 1076—1080, see also ICC case
No. 6497 of 1994 in XXIV Yearbook Commercial Arbitration 71 (1999), which however on
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The majority of the international and regional conventions prohibiting
bribery and corruption involve illicit payments to a public official. In recent
years, however, there is a noticeable international trend towards prohibition
of private commercial bribery (“influence peddling”)', which involves a cor-
rupt dealing not with a governmental official, but with agents or employees
of prospective commercial partners, typically, to secure an advantage over
business competitors’. The European Council Criminal Law Convention
on Corruption for example® provides that signatory parties to the Conven-
tion shall “adopt such legislative and other measures as may be necessary to
establish as criminal offences under its domestic law” the request or receipt
by any persons who work for private sector entities of any undue advantage
or the promise thereof for themselves or for anyone else, or the acceptance
of an offer or a promise of such an advantage, to act or refrain from acting in
breach of their duties’. To the same effect, the 2003 United Nations Conven-
tion against Transnational Organised Crime requires that signatory parties
shall® “consider establishing non-governmental corruption as a criminal
offense”. Similar provisions prohibiting and, under certain circumstances,
criminalising bribery in the private sector can now be found under many
national laws, including in the UK’ and China®. Arguably, thus, a public
policy against private commercial bribery is currently emerging, as this public
policy is further reflected in the decisions of international tribunals and the

the facts found that bribery was not demonstrated; same in ICC Case No. 7047 of 1994,
13 ASA Bulletin 301 (1995) pp. 301—357; and ICC 6248 of 1990 in Albert Jan van den Berg
(ed), XIX Yearbook Commercial Arbitration 124, (1994), pp. 124—140.

Richard Kreindler, Competence-Competence in the Face of Illegality in Contracts and Arbitra-
tion Agreements, (Hague Academy of International Law 2013), at 63.

2 Black’s Law Dictionary, (Tenth Edition), (Thomson West 2014).
See Art. (8) of the Criminal Law Convention on Corruption.
See Art. (8) of the Criminal Law Convention on Corruption.

Art. (8) of United Nations Convention Against Transnational Organized Crime and the Pro-
tocols Thereto (2003).

See Articles (15)—(21) of the United Nations Convention against Corruption (2005), en-
couraging member states to criminalize both public and private commercial bribery.

The UK Bribery Act of 2010 covers bribery in both the public and private sector, see guid-
ance to the Bribery Act, para 18, available at: https://www.justice.gov.uk/downloads/legis-
lation/bribery-act-2010-guidance.pdf (accessed 11 January 2017).

See Art. (8) of the Anti-unfair Competition Law of the People’s Republic of China; Art. (164)
of the Criminal Law of the People’s Republic of China.
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national law and international instruments of an increasing number of states
and intergovernmental organisations'.

However, no transnational public policy rule exists prohibiting inter-
national commercial agreements that fall short of contracts of bribery or
contracts arising out of bribery, even if an agreement involves commercial
activities which are controversial and prohibited by some national laws.

For example, there are notably diverging approaches taken by national
laws towards facilitation payments (namely, payments made with the purpose
of expediting or facilitating the provision of services or routine government
action which an official is normally obliged to perform) and intermediary
agreements (namely agreements to attempt to influence the actions, poli-
cies or decisions of officials in a government albeit without the use of illegal
means such as bribes)’. While facilitation payments are prohibited under
some national laws, notably the UK Bribery Act’, they are not specifically
prohibited under the OECD Bribery Convention, and indeed, under certain
conditions they are expressly permitted in some countries, such as Australia,
New Zealand and the United states®. Similarly, whereas intermediary or
lobbying agreements are expressly prohibited by a number of national laws’,
they are not illegal or against public policy under other laws, such as the US
or Swiss law’.

' Antonio Argandoiia, ‘Private-to-Private Corruption’ 47 Journal of Business Ethics 253, 255

(2003).

See Richard Kreindler, Competence-Competence in the Face of Illegality in Contracts and
Arbitration Agreements, (Hague Academy of International Law 2013), p. 92 et seq.

Facilitation agreements can trigger the offence under either section 6 of the UK Bribery Act
of 2010 or section 1 and 7. See guidance to the Bribery Act, para 44, available at: https://
www.justice.gov.uk/downloads/legislation/bribery-act-2010-guidance.pdf (accessed 11 Janu-
ary 2017).

* See for example, Art. (105C) of the New Zealand Crimes Act of 1961 and 15 USC § 78dd-1 (b).
See in more detail, Richard Kreindler, Competence-Competence in the Face of lllegality in Con-
tracts and Arbitration Agreements, (Hague Academy of International Law 2013), at p. 93 et seq.

See for example, Egyptian law which generally prohibits the activity of intermediaries un-
less the intermediary is a registered consultant firm (Articles (105)—(108) of the Egyptian
Penal Code No. 58 of 1937 (as amended by Law No. 95 of 2003); Report of the Economic
Co-operation and Development (2009), pp. 18, 43, and 75, available at: https://www.oecd.
org/globalrelations/46341460.pdf (accessed 12 January 2017)) and Algerian law, Abdulhay
Sayed, Corruption in International Trade and Commercial Arbitration, (Kluwer Law Interna-
tional 2004), pp. 192—193; ICC Case No. 5622 of 1988, in Albert Jan van den Berg (ed),
XIX Yearbook Commercial Arbitration 105 (Kluwer Law International 1995), paras. 24—26.

¢ See for example, ICC Case No. 7047 of 1994, 13(2) ASA Bulletin 301 (1995), pp. 301—357;
also see ICC Case No. 9333 of 1998, in 19 ASA Bulletin 757 (2001).
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In the well-documented ICC Case No. 7047', Westacre, a Panamanian
company, and Jugoimport, formerly the Federal Directorate of Supply and
Procurement of the Federal Secretariat of National Defence of the Socialist
Federal Republic of Yugoslavia (the “Directorate”) entered into a contract,
whereby Westacre would provide consultancy services to the Directorate for
the procurement of contracts for the sale of military equipment to Kuwait.
The contract was governed by Swiss law, and provided for settlement of
disputes under the ICC Arbitration Rules. The Directorate was awarded the
public contract, Westacre claimed the fee under the consultancy contract,
and the dispute was referred to arbitration in Geneva. At the arbitration, Ju-
goimport contended that the intermediary contract with Westacre was against
public policy because the consultancy contract was in effect an intermediary
agreement that was illegal under Swiss law, as the law governing the con-
tract. Jugoimport further argued that the consultancy contract was actually
performed by Westacre in a way that was corrupt, including bribing Kuwaiti
governmental officials. The tribunal found that the bribery allegations had
not been established and issued an award in favour of Westacre. As regards
Jugoimport’s claim that the intermediary agreement was invalid under Swiss
law, the Tribunal noted: “Lobbying as such is not an illegal activity. Lobbying
by private entities to obtain contracts in third countries is frequently carried
on with active support from the state... [Having] good contracts with people
making decisions for [Yugoslavia] was probably why [the Directorate] secured
Claimant’s services™”.

The Swiss Federal Tribunal and a number of arbitration tribunals have
confirmed that unless the parties indented to use the intermediary agreement
as a vehicle for bribery and corruption, intermediary agreements under Swiss
law are not illegal’.

The decisions of arbitration tribunals, giving effect to intermediary con-
tracts, have been criticised by some commentators as “the ultimate in either
naivety or short-sightedness or both”, on the basis that intermediary agree-

' See Westacre v. Jugoimport, ICC Case No. 7047 of 1994, 13(2) ASA Bulletin 301 (1995),
at p. 339.

? See also ICC Case No 4145 of 1984, XII Yearbook Commercial Arbitration (1987), para. 48,
also discussed in Richard Kreindler, Competence-Competence in the Face of Illegality in Con-
tracts and Arbitration Agreements, (Hague Academy of International Law 2013), at 101, which
also found that intermediary agreements are valid under Swiss law.

* See for example, ICC Case No. 7047 of 1994, 13(2) ASA Bulletin 301 (1995), pp. 301—357;
also see ICC Case No. 9333 of 1998, in 19 ASA Bulletin 757 (2001) and in more detail Rich-
ard Kreindler, Competence-Competence in the Face of lllegality in Contracts and Arbitration
Agreements, (Hague Academy of International Law 2013), at 101.
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ments are often corrupt contracts in reality'. According to this view, the best
course of action for international tribunals would be to refuse to enforce
intermediate agreements on the basis that they are against transnational pub-
lic policy. The problem with this view is that, given the lack of international
instruments and the diverging approaches of national laws on intermediary
and lobbying agreements, it is rather questionable whether a transnational
public policy rule prohibiting such agreements exists.

It might be, indeed, possible that some arbitral awards, giving effect to
intermediary contracts, have perhaps naively condoned activities which may
have led to bribery?, albeit evidence for bribery in intermediary agreements
is typically circumstantial or lacking’. However, if the broader question is
whether arbitration tribunals can or ought to disregard the clear position of
the governing law, which does not include a policy prohibiting intermediary
contracts, and render these contracts void on the basis of a desirable trans-
national public policy, the answer must be in the negative.

As demonstrated above, the approach of arbitrators to transnational public
policy can only be doctrinal, not normative. Arbitrators cannot substitute
positive state law with their views on what ought to be against public policy.
A transnational rule on public policy can emerge only if a clear policy is
enshrined in a wide number of international legal instruments, including
international conventions and national laws. If no such international legal
instrument exists and the position of national laws on the legality of inter-
mediary contracts varies, transnational public policy will not engage, and
the question of whether an intermediate contract is void will depend on the
governing municipal law.

Substituting normative views for transnational public policy is not only
unjustified as a matter of methodology; it can also be counterproductive, not
least because an award based on what public policy ought to be rather than
on what it actually is may eventually be annulled. For example, in the ICC
case 5622 of 1988°, the parties entered into a brokerage agreement governed
by Swiss law whereby the claimant would provide advisory services for the
respondent to secure a public contract with Algerian public authorities.

' Richard Kreindler, Competence-Competence in the Face of Illegality in Contracts and Arbitra-
tion Agreements, (Hague Academy of International Law 2013), at 102.
’ Ibid., at 101.

See Matthias Scherer, ‘Circumstantial Evidence in Corruption Before International Arbitral
Tribunals’, 5(2) International Arbitration Law Review 29 (2002).

* See ICC Case No. 5622 of 1988, in Albert Jan van den Berg (ed), XIX Yearbook Commer-
cial Arbitration 105, (1994), pp. 105—123.
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The respondent eventually obtained the contract, but it refused to pay the
full amount of the agreed commission to the claimant. When the claimant
initiated arbitration proceedings, the respondent alleged that the claimant
had violated Algerian mandatory law prohibiting the use of intermediar-
ies, and possibly paid bribes to secure the contract for the respondent. The
tribunal found no sufficient evidence of bribery and held that, while trading
in influence is prohibited under Algerian mandatory law, such activities are
not expressly prohibited under Swiss law. Notwithstanding its finding that
trading in influence is legal under Swiss law, the tribunal held that such
activity is contrary to transnational conceptions of honos mores, and on
that basis it rendered the brokerage agreement null and void. Intriguingly,
the tribunal’s reasoning that trading in influence under brokerage agree-
ments is contrary to bonos mores drew almost exclusively on a number of
selective US decisions which had held that trading in influence agreements
were void, concluding that rendering the brokerage agreement null and
void in this case “is in keeping with the wish expressed by the US courts to
stop activities which are contrary to public policy”'. Noting that there is a
“real political will to moralize commercial transactions and to ban traffic
in influence from commercial life”, the Tribunal found that “[t]he Law of
Algeria does not have the sole aim of serving the interest of Algeria... but
it aims at guaranteeing healthy and fair commercial practices and at fight-
ing against corruption in general. In fact, the Law of Algeria lays down a
general principle which must be respected by all legal systems wishing to
fight corruption”’.

Unsurprisingly, the award was annulled by the Swiss Federal Tribunal
which held that under Swiss law, trading in influence is neither prohibited
in law nor against public policy’. The Swiss court stated that the Algerian
prohibition of intermediaries, even in the absence of bribes is “too broad
and protectionist, aimed at guaranteeing a State monopoly on foreign
trade”. Pointing out to the different hierarchy of policies under Algerian

' The tribunal relied, for example, on the US decisions of Northrop Corporation v. Triad In-

ternational Marketing SA, 595 F. Supp. 928 (1984); Mohamed Habib and Middle East Ser-
vices v. Raytheon Company and Raytheon Services Company, 616 F.2d 1204 (1980); Lockheed
Aircraft Corporation v. Ora E. Gaines, 645 F.2d 761 (1981). There was no mention or justifi-
cation by the tribunal of the relevance of US jurisprudence in an arbitration taking place in
Switzerland under Swiss law.

2 See ICC Case No. 5622 of 1988, in Albert Jan van den Berg (ed), XIX Yearbook Commer-
cial Arbitration 105, (1994), para. 35 and para. 45.

See Omnium de Traitement et de Valorisation — OTV v. Hilmarton, Swiss Federal Tribunal,
17 April 1990, in XIX Yearbook Commercial Arbitration 214, 222 (1994).
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and Swiss law, the Court noted that such a provision is a “serious attack
on the parties’ contractual freedom and cannot prevail, on the ethical
level, over the general and fundamental principles of contractual freedom,
in the absence of activities which would also be considered as doubtful
under Swiss law”'.

It follows that while some commentators and indeed some national laws
may condemn intermediary agreements, not all national legal systems do.
Crucially, there is no international policy enshrined in international conven-
tion or soft law against intermediary agreements and lobbying. Arbitrators
thus, cannot artificially ascertain policy consensus or ethical common ground
in the name of transnational public policy, where such consensus is lacking
or where a rule of public policy is enshrined in only some national laws and
court decisions’.

4.2. Abuse of Rights or Principle of Good Faith

Good faith is generally considered by a number of international arbitration
tribunals’ and commentators’, including the Reports of the International Law
Association’, as a public policy principle of transnational nature.

While it is not part of certain common law legal systems, notably Eng-
lish law, the principle of good faith is a manifestation of the broader legal
principle of abuse of rights®, recognised in both common and civil law

See Omnium de Traitement et de Valorisation — OTV v. Hilmarton, Swiss Federal Tribunal,
17 April 1990, in XIX Yearbook Commercial Arbitration 214 (1994), para. 25.

Other tribunals have taken a different approach holding that the use of intermediaries is not
forbidden under Swiss law, notwithstanding the fact that it is prohibited by mandatory laws
of the place of performance of the contract, e.g. CCIG award of 23 February 1988; and the
same in Ad Hoc award of 1989, in 9 ASA Bulletin 239 (1991), discussed in Matthias Scherer,
‘Circumstantial Evidence in Corruption Before International Arbitral Tribunals’, 5(2) In-
ternational Arbitration Law Review 29 (2002).

* For example, see ICC Case No. 10947 of 2002, 22 ASA Bulletin 308 (2004), pp. 308—332;
ICC Case No. 6474 of 1992, Partial Award on Jurisdiction and Admissibility, in Albert Jan
van den Berg (ed), XXV Yearbook Commercial Arbitration 279 (2000), pp. 279-311.

For example, see Robert Kolb, ‘Principles as Sources of International Law: With Special
Reference to Good Faith’, 53 Netherlands International Law Review 1, 13-14 (2006); Rob-
ert S. Summers, ‘Good Faith in General Contract Law and the Sales Provisions of the Uniform
Commercial Code”, 54 Virginia Law Review 195 (1968).

See International Law Association, ‘Report on Public Policy as a Bar to Enforcement of In-
ternational Arbitral Awards’, (2002), Recommendation 1(e).

See Bin Cheng, General Principles of Law as Applied by International Courts and Tribu-
nals, (Cambridge University Press 20006), at 121; Ahmed M. El Far, Abuse of Rights in
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jurisdictions', under different terms and legal constructs, such as abus de
droit, estoppel, reliance and non venire contra factum proprium’.

The public policy justification of the principle of good faith reflects the
fundamental equitable proposition that a party in a commercial transaction
cannot contradict its previous conduct, especially when its counterparty has
justifiably relied on it. Its equitable nature allows the principle of good faith
to apply in a variety of factual circumstances in international commercial
and trade law. A growing body of arbitration awards, however, suggests that
the principle of good faith has acquired a more specific meaning, arguably in
the form of an emerging rule of transnational public policy, to deny spurious
objections to the jurisdiction of international tribunals. This emerging rule,
akin to the doctrines of competence-competence and separability, has been
relied upon by international arbitration tribunals in different circumstances.

For a start, a number of commercial® and investment* tribunals as well as
national court’ have prevented a party, who has signed an arbitration agree-

International Arbitration (Doctoral Thesis), (Queen Mary University of London, forthcom-
ing); Gary B. Born, International Commercial Arbitration, (Second Edition), (Kluwer Law In-
ternational 2014), at pp. 1425-1426: “This doctrine rests in part on principles of contract law
and good faith, aimed at objectively identifying the parties to a contract, but also on notions
akin to estoppel and abuse of right, which operate independently from principles of consent”.

In England see Roderick Munday, Agency: Law and Principles, (Oxford University Press,
2010) chapter 4; in France the rule has been established since the 19th century in the case
of the Cour de Cassation, 16 January 1861, Lizardi v. Chaize, Sirey, Pt 1, at 305 (1861); in
the US see Restatement (Third) Agency Section 2.03 (2006). See also Art. 2.2.5(2) of the
UNIDROIT Principles of International Commercial Contracts (2004) which provides
that “where the principal causes the third party reasonably to believe that the agent has
authority to act on behalf of the principal and that the agent is acting within the scope of
that authority, the principal may not invoke against the third party the lack of authority
of the agent”.

> See the decision of the Swiss Federal Tribunal, BGE 129 II1 727 (2003) and 22 ASA Bulle-
tin 364 (2004).

*  See for example, ICC Case No. 1939 [1973] Rev. Arb. 145; and Himpurna California Energy
Ltdv. PT. PLN (Persero), ad hoc arbitration under UNCITRAL rules, Final award of 4 May
1999, XXV Yearbook Commercial Arbitration (2000), pp. 13—108.

* See for example Millicom and Sentel v Republic of Senegal, ICSID Case No. ARB-08-20,
which states (in para. 103(b): “The principle today is firmly established in international arbi-
tration that a State is prohibited from invoking its own domestic law in order to avoid arbi-
tration and its capacity to enter into arbitration clauses. Such an attitude would violate the

993

principles of good faith and of ‘international public policy’”.

For example, Cour d’Appel de Paris, 1ére chambre,, 17 December 1991; Cour d’Appel de Pa-
ris, lére chambre, 24 February 1994, Ministére tunisien de I’Equipement v. société Bec Fréres
[1995] Rev. Arb. 275.
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ment, to subsequently rely on its own municipal law to avoid arbitration'. For
example, in ICC Case No. 10947 of 2002’ a state relied on its own national
law (Ecuador), prohibiting public entities to enter into an arbitration agree-
ment, to argue that an ICC arbitral tribunal sitting in Switzerland had no
jurisdiction to determine a dispute between the public entity and a contractor.
The tribunal reviewed a number of scholarly writings, decisions of arbitral
tribunals and the law of the seat of arbitration and found that the arbitration
agreement signed by the public entity was valid and binding upon this public
entity. It stated that the rule whereby a State is bound by an arbitration agree-
ment it has signed notwithstanding any contrary provision of its national law,
is a “material rule of international private law” or even a “new component of
international or transnational public policy” or part of the general principle
“venire contra factum proprium’”.

In other cases, tribunals have prevented a party, who has signed an arbitra-
tion agreement, to subsequently rely on public international law to avoid arbi-
tration. For example, in the ICC Case No. 6474 of 1992*, a supplier entered
into a number of contracts, governed by Swiss law, with the Republic of X.
When the supplier initiated ICC arbitration in Zurich, the Republic X alleged
that the tribunal was lacking jurisdiction because Republic X was not recog-
nised as a state by the international community and therefore the arbitration
agreement which it had originally signed was invalid. The tribunal rejected
the Respondent’s jurisdictional objection stating that the general principle of
good faith or the concept of ‘estoppel’ would prohibit a party from relying on
its own non-recognition by the international community in order to avoid or
annul its previous undertaking to arbitrate under the contracts’. Such a denial

' See also Andreas Bucher, Le nouvel arbitrage international en Suisse, (Helbing & Lichtenhahn

1988), pp. 105-107, who points out that the rule of good faith preventing a state entity from
raising a defence based on the impossibility to submit to arbitration under its own national
law has been upheld consistently enough to have become a principle of transnational public
policy; and see Jan Paulsson, ‘May a State Invoke its Internal Law to Repudiate Consent to
International Commercial Arbitration? Reflections on the Benteler v. Belgium Preliminary
Award’, 2 Arbitration International 90 (1986).

> See ICC Case No. 10947 of 2002, 22 ASA Bulletin 308 (2004), pp. 308—332.
* ICC Case No. 10947 of 2002, 22 ASA Bulletin 308 (2004), at para. 30.

* See ICC Case No. 6474 of 1992, Supplier v. Republic of X, Partial Award on Jurisdiction
and Admissibility, in Albert Jan van den Berg (ed), XXV Yearbook Commercial Arbitration
279 (2000).

> ICC Case No. 6474 of 1992, Supplier v. Republic of X, Partial Award on Jurisdiction and
Admissibility, in Albert Jan van den Berg (ed), XXV Yearbook Commercial Arbitration 279
(2000), para. 12.
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of jurisdiction, the tribunal held, “would be contrary to the clear principle of
transnational public policy which is the principle of good faith”'.

The underpinning justification for the public policy rule of good faith
protecting the jurisdiction of international arbitration tribunals from spuri-
ous challenges is two-fold: first, the fundamental policy of commercial law
that “protects reasonable expectations”’. It is unfair for a party to rely on
a contract including an arbitration agreement when it works to its advantage,
and try to repudiate it when it works to its disadvantage’. Second, the policy
favouring international arbitration, as a neutral means of settling disputes
arising out of international transactions. The policy favouring international
arbitration is enshrined in the 1958 New York Convention for the Recognition
and Enforcement of Foreign Arbitral Awards, signed by 156 states world-
wide, as well as in the national laws of a wide number of states®. Overall, it is
generally accepted that promoting international arbitration and protecting
reasonable expectations are fundamental policies for the proper functioning
of international trade’.

' ICC Case No. 6474 of 1992, Supplier v. Republic of X, Partial Award on Jurisdiction and
Admissibility, in Albert Jan van den Berg (ed), XXV Yearbook Commercial Arbitration 279
(2000), para. 36.

See Ahmed M. El Far, Abuse of Rights in International Arbitration, (Doctoral Thesis), (Queen
Mary University of London, forthcoming); Bernardo M. Cremades, ‘Good Faith in Inter-
national Arbitration’, 27 Am. U. Int’l L. Rev. 761, 767—768 (2012); Lord Steyn, ‘Contract
Law: Fulfilling the Reasonable Expectations of Honest Men’, 113 Law Quarterly Review
433, 439 (1997).

See American Bankers Insurance Group v. Richard Long, Lillie Long, 453 F.3d 623, at 627
(2006).

Notably in English law, French law, Swiss, law and US law. That effect, see Stephen Jag-
usch and Epaminontas Triantafilou, ‘London’, in Michael Ostrove, Claudia T. Salomon
and Bette Shifman, Choice of Venue in International Arbitration, (Oxford University Press
2014), pp. 242-243; Carole Malinvaud and Christian Camboulive, ‘Paris’, in Michael Os-
trove, Claudia T. Salomon and Bette Shifman, Choice of Venue in International Arbitration,
(Oxford University Press 2014), pp. 322-324; Dominique Brown-Berset and Diane Grisel,
‘Switzerland’, in Michael Ostrove, Claudia T. Salomon and Bette Shifman, Choice of Venue
in International Arbitration, (Oxford University Press 2014), pp. 418-420; and John Fellas
and Hagit Elul, ‘United States (New York, Miami, Houston)’, in Michael Ostrove, Claudia
T. Salomon and Bette Shifman, Choice of Venue in International Arbitration, (Oxford Uni-
versity Press 2014), pp. 470—477.

See Pierre Lalive, ‘Transnational (or Truly International) Public Policy and International
Arbitration’ in Pieter Sanders (ed.), Comparative Arbitration Practice and Public Policy in Ar-
bitration, ICCA Congress Series No. 3 (1987), pp. 305—306.
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4.3. Public Policy and Jurisdiction of Investment Treaty Tribunals

In the context of jurisdiction of international arbitration tribunals, a fur-
ther wrinkle is the use of international public policy by investment treaty
tribunals to both accept and decline jurisdiction.

In some cases, investment treaty tribunals have declined jurisdiction
relying on “considerations of international public policy” in circumstances
where the investment was not made in accordance with the host State
law', or where the claimant has attempted to circumvent the requirement
of nationality under Article 25 of the ICSID Convention. The underlying
public policy here is to prevent parties from abusing the system of invest-
ment arbitration.

For example, in Banko American Resources, Inc. and Société Aurifére
du Kivu et du Maniema SARL v Democratic Republic of Congo’, the tribunal
declined jurisdiction on the basis that the original Canadian investor trans-
ferred a claim to its US subsidiary for it to bring an ICSID claim against the
Democratic Republic of Congo. Unlike the US, Canada was not at the time
a signatory to the ICSID Convention. The tribunal stated that international
public policy considerations prohibited an investor to abuse the system of
investor-state dispute settlement, by seeking to benefit from the “diplomatic
protection by its home State, while another subsidiary of the group possesses
the nationality of a Contracting State to the Convention and therefore has
standing before an ICSID tribunal™”’.

In other cases, investment treaty tribunals have employed international
public policy to give effect to most favoured nation clauses, which are included
in a wide number of bilateral investment treaties (BITs). In Maffezini v King-

1

See for example, the Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case
No. ARB/03/26, para. 248, where the Tribunal found that the claimant had obtained the
concession by defrauding the state at the public procurement process by misrepresenting
its qualifications and submitting false financial statements. The Tribunal stated that had
it assumed jurisdiction over this dispute, it would have violated international public poli-
cy because “respect for the law is a matter of public policy not only in El Salvador, but in
any civilized country”. According to the Tribunal, international public policy is a “me-
ta-positive provision that prohibits attributing effects to an act done illegally” citing the
public policy maxim ex dolo malo non oritur actio. See also Phoenix Action v Czech Repub-
lic, ICSID Case No. ARB/06/5, para. 111, citing Inceysa Vallisoletana, S.L. v. Republic of
El Salvador, 1ICSID Case No. ARB/03/26, Award of 2 August 2006, para. 230, and Plama
Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, Award of 27 August 2008,
paras. 143—144.

See Banro American Resources, Inc. and Societe Aurifere du Kivu et du Maniema S.A.R.L. v.
Democratic Republic of the Congo, ICSID Case No. ARB/98/7, Award of 1 September 2000.

> See ibid., para. 24.
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dom of Spain', the tribunal had to decide whether the most favoured nation
clause under the Argentine-Spain BIT extended to the dispute resolution ar-
rangements under the Chile-Spain BIT. The tribunal observed that there are
circumstances where “public policy considerations” would limit the opera-
tion of the most favoured nation clause. According to the tribunal, one such
consideration is the policy to avoid “disruptive treaty-shopping that would
play havoc with the policy objectives of underlying specific treaty provisions™.
On that basis, the tribunal distinguished between dispute resolution provi-
sions in BITs whose underlying purpose is to exclude treaty shopping, such
as “fork in the road” provisions, and those which do not have such purpose.
In the former provisions, the tribunal observed, international public policy
does not allow the extension of a most favoured nation provision to dispute
resolution arrangements in other BITs. By contrast, the tribunal found that
the Argentine-Spain BIT did not exclude treaty shopping and therefore no
public policy considerations existed that precluded the extension of the most
favoured nation clause in the dispute resolution arrangements under the
Chile-Spain BIT to the Argentine-Spain BIT.

While the ruling in Maffezini has been followed by other investment treaty
tribunals, including for example in Siemens AG v Argentine Republic’, the use
of public policy as a principle of treaty interpretation is not without prob-
lems*. For a start, as the tribunal in Plama Consortium noted it is unclear
what is the origin of these “public policy considerations” which, according
to the Maffezini ruling purport to limit the operation of most favoured na-
tion clauses’. The tribunal in Maffezini did not explain how it ascertained the

' See Emilio Augustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7.
? See ibid., para. 63.

* See Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Decision on Juris-
diction dated 3 August 2004, para. 120: “there may be public policy considerations that limit
the benefits that may be claimed by the operation of an MFEN clause, but those pleaded by
the Respondent have not been considered by the Tribunal to be applicable in this case”.

" See e.g. Wintershall Aktiengesellschaft v Argentina, ICSID Case No. ARB/04/14, Award
dated 8 December 2008, para. 182, noting that “the precautions mentioned by the authors
of the decision in Maffezini have proved difficult of application, resulting in much uncer-
tainty, as to how to distinguish in a given case between ‘the legitimate extension of rights
and benefits by means of the operation of the MFN clause’ on the one hand and how to
avoid the use of the MFN clause for purposes plainly of ‘disruptive treaty shopping’ on
the other hand”.

* See Plama Consortium Lt v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision
on Jurisdiction, dated 8 February 2005, para. 221, referring to Maffezini: ” The present Tri-
bunal was puzzled as to what the origin of these “public policy considerations™ is. <...>
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policy for avoiding treaty shopping, and which specific BIT policy objectives
are undermined by treaty shopping. It is further questionable whether public
policy allows a tribunal to read important qualifications and implicit policy
objectives in international treaties'. Neither Article 31 nor Article 32 of the
Vienna Convention on the Law of Treaties (the “Vienna Convention”) in-
cludes public policy as a primary or supplementary means for interpreting
treaties. Was public policy used as the equivalent of the principle of good faith,
referred to in Article 31 of the Vienna Convention to assist the interpreta-
tion of a term in accordance with its ordinary meaning? If yes, the award in
Maffezini failed to explain this.

Public policy is not a mode of legal reasoning that allows tribunals to
take a purposive interpretation to international or national law rules. As was
discussed above, public policy functions either as a legal principle or a legal
rule which itself is subject to interpretation and application. Using public
policy as a principle of interpretation, rather than as a legal principle or a le-
gal rule, the Maffezini ruling has resulted in much uncertainty as regards the
function of public policy in assisting investment treaty tribunals to address
jurisdictional challenges under most favoured nation clauses’.

4.4. Public Policy as a Principle Permeating International Law?

Transnational public policy is often conceived not only as a moral frame-
work of international law and arbitration; but also as a general principle that
permeates international law and gives rise to rights and duties in every field
of international commercial, trade and economic law.

Under this normative approach, transnational public policy is often em-
ployed by parties to argue that they are entitled to a wide range of rights and
remedies that go beyond positive law. For example, in an ICC arbitration
seated in Switzerland between two Turkish parties’, the arbitrators had to
decide a number of procedural issues including the language of the arbitration.
Since the contract was silent on this matter, the respondent felt empowered
to argue that international public policy can fill in this gap. Specifically, it

It seems that the effect of the “public policy considerations” is that they take away much of
the breadth of the preceding observations made by the tribunal in Maffezini”.

' See Telenor Mobile Communications v. Republic of Hungary, ICSID Case ARB/04/15, Award
dated 13 September 2006, para. 87, where the award notes Maffezini but questions whether
public policy can be the source of such qualifications.

> E.g. Wintershall Aktiengesellschaft v. Argentina, ICSID Case No. ARB/04/14, Award dated
8 December 2008, para. 182.

> ICC Case No. 12575 of 2004, in ICC Dispute Resolution Bulletin (First Issue), (2016), p. 76.
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argued that the language of the arbitration should be Turkish, as a matter of
international public policy which, according to the respondent, mandates
that a dispute which arises out of a contract between two Turkish corpora-
tions concluded in Turkey, should be decided in Turkish even if the seat of
the arbitration is outside Turkey.

Similarly, tribunals have felt empowered to apply “public policy” rules to
address diverse legal questions in different fields of law. In ICC case no 10947
of 2002', the tribunal relied on international public policy to reject the respon-
dent’s request to stay its proceedings until a related matter was first decided
by Ecuadorian courts. The tribunal stated that staying its proceedings would
entail international arbitration being of a “second rank status”, which would
be against international public policy’. Similarly, in ICC case no 14053 of
2009°, the tribunal decided that, under international public policy, it had
the power to unilaterally extend the duration of the arbitration proceedings,
notwithstanding an express provision in the parties’ contract providing that
an arbitral award shall be issued within three months from the constitution of
the tribunal. Other tribunals and national courts have arrived at the opposite
conclusion, ironically on grounds of international public policy too. For ex-
ample, the French Cour de Cassation held that in unilaterally extending the
time limits of the arbitration beyond the six-month timeframe agreed upon
by the parties, an ad hoc tribunal did violate a core principle of international
public policy, namely party autonomy*.

Under the view that transnational public policy is a principle permeat-
ing international commercial and trade law, some commentators claim that
transnational public policy covers and regulates as diverse fields of law, and
indeed human life, as that of social corporate responsibility, tax evasion, the
protection of environment, health, protection of cultural heritage, human
dignity and social justice’.

' See ICC Case No. 10947 of 2002, 22 ASA Bulletin 308, (2004), pp. 308—332.
> ICC Case No. 10947 of 2002, 22 ASA Bulletin 308, (2004), para. 50.
* See ICC Case No. 14053 of 2009, ICC Dispute Resolution Bulletin (First Issue), (2016), p. 78.

Cour de Cassation Civ. 1re, 15 June 1994, Communauté urbaine de Casablanca v. Société
Degrémont, (1995) Rev. Arb. 88, Note Gaillard; see also decision of Cour d’Appel de Paris,
22 September 1995, Société Dubois et Vanderwalle v. Boots Frites BV, with comment by Em-
manuel Gaillard, and published in XXIV Yearbook Commercial Arbitration 640 (1999),
pp. 640—642.

See Catherine Kessedjian, ‘Transnational Public Policy” in Albert Jan van den Berg (ed.),
International Arbitration 2006: Back to Basics?, ICCA Congress Series No. 13 (Kluwer Law
International 2007), at 869; Frank Hoffmeister & Thomas Kleinlein, ‘International Public

82



Transnational Public Policy in International Arbitration

However, there is a fundamental problem with the account of transna-
tional public policy as a ubiquitous principle of law. As explained above,
public policy can assist national courts and tribunals in addressing either
existing and well-known legal issues, such as bribery and corruption, or
novel legal issues. In both cases, public policy will assist under two condi-
tions. First, if a judge or an arbitrator is unable to identify a rule of positive
or customary law to address the legal question before her. Where there is
law, policy (even a fundamental one) will not come into play'. Second, and
more important, if there is a certain degree of policy consensus as to how a
legal issue must be addressed. The requirement for policy consensus gives
rise to difficult issues. For a start, the required degree of policy consensus is
contested. Some authorities have held that for a transnational public policy
rule universal consensus is required’, while others have taken a majoritarian
approach suggesting that consensus must be found in the “majority of the
states composing the international community”’ or an elitist, if exclusive,
approach suggesting that consensus should be located in the community of
“civilized nations™*, or “in the part of the world where the country [which is
closely connected with the dispute in hand] is located”’. More fundamen-
tally though, policy consensus tends to exist only in very limited areas of
law and in relation to very limited questions of law, bribery and corruption
being one rare example.

Order’, Max Planck Encyclopedia of Public International Law, paras. 13—20, observing that
transnational public policy includes peace and security; freedom and equality; economic,
social, and cultural development; and respect for nature and shared responsibility.

Unless the public policy reflects peremptory norms of jus cogens, a circumstance which
raises issues that go beyond the scope of this article. See more details in Nartnirun Junn-
gam, ‘Public Policy in International Investment Law: The Confluence of the Three Un-
ruly Horses’, 51 Tex. Int’l L. J. 45 (2016).

> Swiss Federal Supreme Court, 19 April 1994, Westland Helicopter Ltd ATF 120 IT 155.

Paris court of appeal, 30 September 1993, European Gas Turbines SA v. Westman Interna-
tional Ltd, (1994) Rev. Arb. 359, note by D. Bureau.

* See ICC Case No. 1110 of 1963, Award partially published in Julian Lew, “Applicable Law in
International Commercial Arbitration” (New York 1978), at 553 et seq, and in in Jean-Jacques
Arnaldez, Yves Derains and Dominique Hascher, “Collection of ICC Arbitral Awards 1996-
2000”, (Kluwer Law International 2003), at 2.

’  See The Swiss Federal Tribunal, 4P.278/2005, 8 March 2006, para. 2.2.2. ¢f Emmanuel
Gaillard, Legal Theory of International Arbitration (Martinus Nijhoff Publishers 2010), who
notes that the content of truly international public policy is to be determined on the basis
of a “comparative law approach and on the existence of international instruments adopted
with respect to specific matters and which reflect a broad consensus among the community
of states”.
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Policy consensus should be understood not in the form of commonplace
statements to the effect that public health or the environment ought to be
protected or that “transnational public policy is about human dignity and
fundamental principles without which our society would be tantamount to a
nightmare”'. Such statements are too broad to provide evidence of a concrete
cause of policy action, and by extension of the existence of a transnational
public policy norm. As explained above, the ascertainment of policy consen-
sus requires the review of a wide number of international legal documents,
including arbitral awards and court decisions, as well as international conven-
tions and legal instruments promulgated by international or intergovernmental
organisations.

Even if some form of broad consensus as to which values are worth
protecting in law were possible, such as social justice for example, it would
still be difficult to identify transnational consensus as to what exactly so-
cial justice entails (does it demand equal distribution of social goods or
does it involve matching resources with basic needs or merits), how the
demands of social justice should translate in legal rights or whether it
should prevail over other equally worthwhile values such as liberty and
party autonomy’. Similar difficulties arise if we are looking for evidence of
transnational policy consensus that could form the basis of a legal rule with
regard to tax evasion, health, the protection of cultural heritage and the
environment.

Even with regard to legal fields, such as competition, where one might
expect that policy consensus would be easier to identify nowadays, contesta-
tions persist. A number of seminal court decisions, including the decision
of the Court of Justice of the European Union’, have held that competition
law is of mandatory nature®. Further, some commentators have remarked
that “a market economy without competition is an oxymoron”, and there-

' See Catherine Kessedjian, ‘Transnational Public Policy’ in Albert Jan van den Berg (ed),

International Arbitration 2006: Back to Basics?, ICCA Congress Series No. 13 (Kluwer Law
International 2007), at 868.

See for example, John Gray, Gray’s Anatomy: Selected Writings (Penguin, 2010), p. 34.

See the decision of the Court of Justice of the European Union, 1 June 1999, in the case of
Eco Swiss China Time Ltd v. Benetton International NV, Case C-126/97; Paris Court of Ap-
peal decision in SA Thales Air Defence v. GIE Euromissile and SA EADS France (ler Ch.,
sect. C, 18 November 2004) and French Cour de cassation in Sté SNF v. Sté Cytec Industries
BV (ler Ch. civ., 4 June 2008).

See Decision of the Court of Justice of the European Union in Eco Swiss China Time Ltd v.
Benetton International NV, Case C-126/97; SA Thales Air Defence v. GIE Euromissile and SA
EADS France, (ler Ch., sect. C, 18 November 2004).
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fore competition law must be considered as part of a universal concept of
public policy'.

However, while the policy prohibiting agreements or practices that
restrict competition between companies is enshrined in the law of a wide
number of States’, whose economies are organised around principles of
free market, whether the same conceptions of free market and fair compe-
tition are shared in large parts of the world, including China, Russia, the
Middle East, Africa and South America, is open to question. Even if one
was ready to accept that the general policy to promote market competition
was a universal one’, it is not clear what rules might exactly ensue from this
policy. National and regional competition laws and jurisprudence tend
to be detailed, if often complex, to ensure that the law corresponds to
sophisticated modern commercial practices purporting to restrict com-
petition. As the Swiss Federal Tribunal stated, in a decision rendered in
2006*, “the differences between the various laws on competition are too
acute — especially between Switzerland and the European Union — to allow
a finding that a transnational or international rule of public policy would
have to be found there™”.

Overall, contrary to what transnationalist lawyers seem to believe, trans-
national public policy is not the cure for all malaises and inefficiencies of
international law. For better or worse, it is not a tool of global governance,
which can regulate international business law towards a liberal end. Trans-
national public policy can only be understood as a legal concept that is
confined to a few only legal questions, where concrete evidence of policy
consensus exists. Normative accounts of transnational public policy where
arbitrators can project their moral values onto law confuse decision making
with legislative function and lack basic democratic legitimacy.

See Catherine Kessedjian, ‘Transnational Public Policy’ in Albert Jan van den Berg (ed.),
International Arbitration 2006: Back to Basics?, ICCA Congress Series No. 13 (Kluwer Law
International 2007), at 863.

Also see European law, e.g. Art. 101(1) of the Treaty of Lisbon which prohibits anti-com-
petitive agreements, including price-fixing, which pursuant to Art. 101(2) are void. Art. 102
prohibits the abuse of dominant position.

See Catherine Kessedjian, ‘Transnational Public Policy” in Albert Jan van den Berg (ed.),
International Arbitration 2006: Back to Basics?, ICCA Congress Series No. 13 (Kluwer Law
International 2007), at 868.

*  See Swiss Supreme Court, 4P.278/2005, 8 March 2006, 24 ASA Bulletin 550 (2006).
> See ibid., at 557 (2006).
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5. Conclusion

In the current political environment, where liberal values and traditions are
challenged, transnational public policy has been seen (possibly understandably)
by transnationalist lawyers as the legal construct to foster liberal causes, includ-
ing social corporate responsibility, the protection of environment and social
justice, through international law and international arbitration. Appealing as
this normative account of transnational public policy may be, it must be resisted
because it dangerously conflated judicial function and legislative function, and
substitutes legal reasoning with political expediency. As this article suggests,
transnational public policy is a legal doctrine which includes legal norms, in
the form of either legal rules or legal principles. Non-legal standards such as
morals and values may underpin some of the rules and principles of transna-
tional public policy but they are not distinct public policy grounds. The article
further suggests that a transnational rule on public policy can emerge only if
a clear policy is evidenced in a wide number of international legal documents,
including arbitral awards and court decisions, as well as international conven-
tions and legal instruments promulgated by international or intergovernmental
organisations. From this standpoint, transnational public policy does not per-
meate international law. Rather, a limited only number of rules and principles
of transnational public policy can be identified in relation to only some aspects
of international commercial and trade law, notably the transnational policy
prohibiting contracts of, and arising out of, bribery and the principle of good
faith in the form of specific rules to deny spurious objections to the jurisdiction
of international tribunals.
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MEXAY APBUTPAMU U CTOPOHAMW

JI»Bun Y. PuBkuH,

MapTHEP, COIpeaceaaTesib IPYIIbI 110

pa3pelIeHUI0 MEeXIyHAPOIHBIX CITOPOB
opuanueckoit hupmel “Debevoise & Plimpton LLP”!
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and Parties // Asian Dispute Review. 2016. Vol. 18. Issue 1. P. 4—15). C mo6e3Horo pa3spe-
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ABTOp BhIpaxaet OaromapHoctb Camante Cunrx (Samantha Singh), opucty dhupMsl
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BETWEEN ARBITRATORS AND PARTIES

Davip W. RIvKIN,
Partner and Co-Chair of International Dispute Resolution Group,
Debevoise & Plimpton LLP

In order to make the arbitration procedure more efficient, to promote the
techniques that help to save time and costs, to meet the reasonable expectations
of the end-users, the author proposes a written contract to be agreed and entered
into directly between arbitrators and parties in each case. The article describes
the most important commitments by arbitrators that should be included in such
contract. This new contract between arbitrators and parties would foster the
practical resolution of most of the serious problems the current arbitration system
is facing.

Keywords: arbitrator’s obligations; arbitrator’s powers; efficient and cost-
effective procedure; controlling time and costs in arbitration.

O O

1. Benenue

Bcem u3BecTHO, ¢ KaKMM TIpoOIeMaMy CTaIKMBAeTCsT apOUTPaK CEro-
HSI: CTOPOHBI XaJIYIOTCSI Ha CPOKM M pacxoibl. BeickasbiBaeTcss 00€CoKo-
€HHOCTb B OTHOILIEHUU PACKPBITUs apOUTpaMu CBEIEHUI U KOHMIMKTA
MHTEPECOB, a TaKXKe MOBEICHHUSI CTOPOH, 3JI0YIMOTPEOISIONINX CBOMMU
npaBaMu. JIo HacTOSAIIETO BpeMEeHU 00CYyXKAeHUE TTPO0IeM U KpUTHKA
110 OOJIbLIEH YACTU HE BBIXOAWIIN 3a IIPee)ibl apOUTPakHOIO COOOIIECTRA.
MBI poBe MHOXKECTBO KOH(epeHIU, Tae 00CYKIaauCh 3TU IpodJie-
Mbl U IpeUlarajuch MyTH X pelieHus. HekoTopbie U3 HUX MOMOTAIOT,
npyrue — HeT. HeKOTOpbIMM pellieHUSIMU MOJIb3YIOTCSI MHOTHUE, JAPYTHe
oCTalTCs 63 BHUMaHUS.
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OnHako B IOcjIeHee BpeMsT KPUTHKA BCE Yallle BbICKa3bIBaIach Iy0Inuy-
HO 1 000CTpsiIach, a TAKKe MPUoOpesia sIBHO BhIPAXKEHHBIA MOJTUTHYSCKUI
xapakTtep. Kak Mbl 3HaeM, rpOMKKE 3asiBJICHUSI C KPUTUKOM MIPOLIEAYPbI
MEXIyHapOIHOT0 apOuTpaka Ipo3ByYajii B XO/e IIEPEroBOPOB M0 pa3iny-
HBIM MHBECTULIMOHHBIM cornaieHusM'. B To BpeMst kak MexxayHapoaHast
accouuanuus opuctoB (International Bar Association (manee — MAIO))
U IpyTHe BeAyT paboTy MO OMPOBEPKEHUIO MHOTMX HE COOTBETCTBYIOIINX
JECTBUTEIbHOCTHY 3aMeYaHUIi OIITOHEHTOB MHBECTULIMOHHOTO apOuTpaxa,
JIMCKYCCHUSI OTHOCUTEJbHO MEXIyHAapOAHOIo apOUTpaxa B LIeJOM Terephb
cTajia ropasno 0osee myoauyHoii. BMecTe ¢ TeM CTOpOHBI, UMEBILIME OITBIT
y4acTHsI B MEXKIyHApOJAHOM apOUTpaxe, IMPOI0JIKAIOT BHICKA3bIBATh CBOIO
03a004YeHHOCTh, KaK I10Ka3ajJ0 HeJaBHee UCCIeI0BaHUE I0pUINYECKOM
upmbr “White & Case” u lkosbl MexxmyHapogHoro apoutpaxa rpu Koi-
Jieke KoposieBbl Mapuu JIOHIOHCKOTO YHUBEPCUTETA .

B npoiiiom st ipeiaran pasidyHble IMyTH YCTPAHEHUs JaHHBIX Orla-
CEHMIi; MHOTME M3 HUX OMUPAIOTCS Ha MOe YOeXIeHUE B TOM, 4TO IPO-
6JIEMBbI, C KOTOPBIMU Mbl CTAJIKMBAEMCSI, JIy4llie BCErO peliaTh C IIOMOIIbIO
BO3Bpara K ocHoBaM. B cBoeii Moaenn «ropoackoro crapeiimnHb» (Town
Elder Model)’ s mpusbiBaio apOUTPOB U CTOPOHBI HAUMHATE KaXKI10€ IeJ10
C YMCTOTO JIMCTA M, UCXOAS M3 CBOETO MPOIIJIOTO OITbITa MPOBEICHUS
MEXIYHapOIHOIro apOuTpaxa, IPUMEHSITh TOJbKO TaKyio MPOLeaypy,
KOTOpasi SIBJISIETCS HeOOXOAMMOM U MOAXOISIIEH IJisl JTaHHOTO JIea.
B cBoeii nexiuu B Ceyiie 1o BOIIpocaM 3TUKU B apOuTpaxe* 1 OTMETHII,

' Cwm., nanpumep: Tkenson D. Eight Reasons to Purge Investor-State Dispute Settle-

ment from Trade Agreements (4 March 2014) (https://www.forbes.com/sites/daniken-
son/2014/03/04/eight-reasons-to-purge-investor-state-dispute-settlement-from-trade-
agreements/#50eb092d1899); Hill J. TPP’s Clauses That Let Australia Be Sued Are Weap-
ons of Legal Destruction, Says Lawyer (9 November 2015) (https://www.theguardian.com/
business/2015/nov/10/tpps-clauses-that-let-australia-be-sued-are-weapons-of-legal-de-
struction-says-lawyer); Warren E. The Trans-Pacific Partnership Clause Everyone Should
Oppose (25 February 2015) (https://www.washingtonpost.com/opinions/Kill-the-dispute-
settlement-language-in-the-trans-pacific-partnership/2015/02/25/ec7705a2-bd 1e-11e4-
b274-e5209a3bc9a9_story.html).

2018 International Arbitration Survey: The Evolution of International Arbitration / Queen
Mary University of London; White & Case (https://www.whitecase.com/sites/whitecase/
files/files/download/publications/qmul-international-arbitration-survey-2018-19.pdf).

Rivkin D.W. Towards a New Paradigm in International Arbitration: The Town Elder Model
Revisited // Arbitration International. 2008. Vol. 24. Issue 3. P. 378. https://doi.org/10.1093/
arbitration/24.3.375

Debevoise Partner David W. Rivkin Gives 2nd Annual Seoul Arbitration Lecture (9 Decem-
ber 2014) (https://www.debevoise.com/news/2014/12/david-rivkin-seoul-arbitration-lec-
ture).
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YTO CTOPOHBI M MX TIPEACTABUTEIN OTIMYAIOT XOPOIllee OT MJIOXOTO U UTO
0a30BbI€ ATUYECKUE MMPUHIIUITBI Pa3HOOOPa3HBIX ITPABOBBIX CUCTEM OUYEHbD
CXOJHBI U HE Jal0OT OCHOBAaHUM, HATIpUMEp, ISl TPEACTaBICHUS JIOXKHBIX
3asiBJICHUI 0 (haKTUIECKUX OOCTOSITEIbCTBAX JIeJia, MCKaXKeHUsI CMbICTa
CyneOHOM MpaKTUKU WIN YTauBaHUSI TOKYMEHTOB, YKa3aHHBIX B 3aIIpoce
00 UX pacKpbITUH, 0€3 cCOODIIeHUsT 00 3TOM APYTroil CTOPOHE WU Tpe-
TEUCKOMY CYay.

2. JloroBop MexKay apOMTpaMH H CTOPOHAMH

B HacTosIeii cTaThe NCIIOBEAYETCSI M OTCTaMBaeTCs Ta ke camasi (hu-
Jnocodusi, HO B IpyroM KOHTeKcTe. Sl cunrtaro, 4To MHOTHE BOTIPOCHI, BbI-
3bIBaIOIIME 03a00UEHHOCTD B c(pepe MeXKIyHAPOIHOTO apOrTpaXa, MOXKHO
pa3peIuTh, yAeauB 00Jblliee BHUMAaHNE TOMY, UTO CTOPOHBI U TIpeacTa-
BUTEJIM OXMIAIOT OT TPETEUCKOTO Cyla U YTO TPETEUCKUMN Cyd OXUIAeT
OT CTOPOH U UX TIpencTaButeseii. Hy>keH HOBBINM TOroBop MexXmy apouTpaMu
¥ CTOPOHaMU, U3HAYAJIbHO (DOPMYJIMPYIOLINI NaHHBIEe OXuaaHus. B Hem
JOJIKHBI OBITh YCTAaHOBJICHBI (hyHIAMEHTAIbHbIC IIPUHIIMIIBI, HA OCHOBAHUM
KOTOPBIX MOTYT OBITh TIPEANIPUHATHI 00Jiee KOHKPETHbIE AeiicTBUsI. Mos
1IeJIb COCTOUT B TOM, YTOOBI ONMCAaTh MHOTHE U3 TIPUHLIMIIOB U YCJIOBUIA,
KOTOpBIE TOJIKHBI ObITh BKJTIOUEHBI B TIOAOOHBII TOroBop. S HameloCh, uTo,
OCHOBBIBAsICh Ha HUX, apOMTPakHOE COOOIIECTBO — TaKME YUPEKICHMS,
Kak Poccuiickuit apOUTpaXHbIN LIEHTP, TaAKUEe KJIFOYEBbIE UTPOKM, KaK
ApouTtpaxkHbiii kKomuteT MAIO, coo011IeCTBO KOPITOPATUBHBIX IOPUCTOB
M BeIoyllKe KOHCYJIBTaHTHI — CMOTYT pa3paboTaTh NTaHHbBIM JOTOBOP, yCTa-
HaBJIMBAIOIIMIA YCIOBUS TIPUBJICUCHUSI apOUTPOB K pa3pelIeHUIO cIiopa,
KOTOPBIN MOXET TMOAIMUCHIBATLCS HA MPAaKTUKE B HaYaJle PAaCCMOTPEHUS
Kaxmoro neia. OH TakKe MOXeT ObITh B3aMMHBIM: B HEM MOTYT OBITh yCTa-
HOBJICHBI 00SI3aHHOCTH HE TOJIbKO apOUTPOB, HO 1 CTOPOH. B HacTosIeit
cTaThe S yAeJsII0 OCHOBHOE BHUMAaHUE YaCTH, OTHOCSIILIEHCS K apOuTpaM, a B
KOHIIE KPaTKO OCTAHABJIMBAIOCh Ha TeX 00S13aHHOCTSIX, KOTOPbIE OHU XOTEI!
OBl YCTAaHOBUTH B TTOOOHOM TOTOBOPE MIJISI CTOPOH U MX MPEACTaBUTENCH.
OueBUIHO, YTO IJIs1 YCTICIITHOTO MPOBEICHMST apOuTpaxka 06e CTOPOHBI
JIOTOBOpPAa JOJIKHBI IEMCTBOBATh PA3yMHO U UCIIOJIHSITh CBOU 00SI3aHHOCTHU
nepe ApYyrom CTOpoOHOM.

ITpexne Bcero st oOpalych K JOBOIY, KOTOPBIM CUMTAIO MO OOJbIIE
YacTU TEOPETUUYECKUM YIpakHeHHeM. MHOTO ObIJI0 HAalIMCAHO O TOM,
MPUBJIEKAIOT JIM apOUTPOB CTOPOHBI MJIM apOUTPaKHOE yUpeKIeHUe
(3a UCKJIIOUeHUEM, KOHEYHO Xe, apouTpaxa ad hoc). He MmoxeT ObITh
COMHEHU B TOM, UTO B KOHEYHOM UTOTe apOUTPhl UMEIOT 00S13aHHOCTHU
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nepen CTOpOHaMM, KOTOPbIE UX TIPUBIEKIN, — KaK HEMMOCPEICTBEHHO,
TaK 4 4epe3 apouTpaxkHoe yupexaeHue. Moe npenoxXeHue oTpaxaer
9TO OOCTOSITEIBLCTBO U AeaeT JaHHBIN TOBOJ HEaKTyaJlbHBIM B CHIIY 3a-
KJTIIOYEHUSI JOTOBOPpa HAIPSIMYIO MEXIy apOuTpamMu U cTopoHaMmu. Takoit
JIOTOBOP MOXET CYIIIeCTBOBATh OTACIBLHO OT YCJIOBUIT Ha3HaUeHUs (terms
of appointment), KOTOpble MHOTHE apOUTpaKHbIE YUPEKIACHUS Mpeaiara-
IOT MOIMKUCcaTh CBOUM apOUTpaM, UM OH MOXKET BKJIFOUYaTh 3TU YCJIOBUSI,
HO TaKXe U ColepKaTh 00Jiee KOHKPETHbIE 00S3aHHOCTH apOMTPOB Tepen
CaMUMU CTOPOHAMU.

OH MOXeT OBITb OTHOCUTEBHO MPOCTHIM M COCTOSITh U3 OIMCAHUSI TOTO,
YTO CTOPOHBI OXKMIAIOT OT apOouTpoB. OHM MpUBIeUeHBI 11 3G (HEKTUBHOTO
paspeleHus cropa MeXay CTOpoHaMu. [l foCTKeHUsT TaHHOM LIeJIn:

* apOUTPBI TOKHBI OBITh, KOHEYHO Xe, He3aBUCUMBIMU U OeCIIpu-
CTPACTHBIMU U TIOJTHOCTBIO PACKPHITh BCe (DaKThl, KOTOPHIE MOTYT UMETh
OTHOIIIEHUE K OTIPENECHUIO 3TOTO;

* apOUTPBI JOKHBI I€TaTbHO 03HAKOMUTHCS ¢ (haKTUUECKUMU 00-
CTOSITEJILCTBAMMU Jiej1a, TPUMEHUMBIMU TTPAaBOBBIMU HOPMaMHU U CyIeOHOM
TIPAKTUKOI;

* OHU JOJIKHBI HA OCHOBAaHMU CBOETO OITbITA MPEAIOXUTD U 3aTeM TTPH-
MEHUTD MPOLEAYPHI, TOAXOMISIIINE IJISI PACCMOTPEHMSI [ieIa, TTO3BOJISIOIIIE
00ecTeyuThb eTo pa3pelieHue ¢ MUHUMAJIbHBIMU PacXoaaMu U KaK MOXHO
bonee a(ppekTUBHO;

* OHM JOJIKHBI TIIATEIbHO pacCMaTPUBATh MTPOIIECCYaTbHbIC BOITPOCH
10 Mepe X BO3HMKHOBEHMS U OMEPATUBHO pearupoBaTh HA HUX UCXOMS
M3 CBOETO 3HAHUST OOCTOSITENIBCTB JLJa;

* OHU IOJDKHBI BHUMATEIBHO IMPOBOAUTH CIYIIAHUS U YIOCTOBEPUTHCS
B TOM, YTO TIPEICTaBIeHHBIC 10KA3aTeIbCTBA U JOBOIbI OYIYT CIIOCOOCTBO-
BaTh KaK MOXHO 0osiee 3(p(peKTUBHOMY MPUHSITUIO UMY PELLIEHUS;

* OHU JIOJDKHBI CBOEBPEMEHHO BBHIHECTH pElIeHUE, OTBEYAIOIIEe OXKM-
JaHUSIM CTOPOH M pa3pellaollee BOIMPOCHl, TOCTaBAECHHBIE TTepes HUMU.
B KoHIIe KOHIIOB MMEHHO JJIs1 3TOTO OHU U OBLIY TIPUBIICYEHBI.

4 monarato, He BO3HMKAET COMHEHU, UTO UMEHHO B 3TOM COCTOSIT
0a30BbIc OXUAAHMS CTOPOH. Sl cumTalo, 4To MOApa3yMeBaeMbIil JOTOBOP
C TAKMMU YCJIOBUSIMM CYIIECTBYET U ceifuac, HO 0oDOpMIIEHUE STUX U TIPO-
YUX 00SI3aHHOCTEN B BUIE MMMCbMEHHBIX YCJIOBUI MpuBieueHus (terms of
engagement) TTO3BOJIMT 3a0CTPUTh HA HUX BHUMaHUE, HEOOXOIUMOE IS
o0ecrieyeHMs UX UCTIOJIHEHMSI.

K coxaneHuto, CIMIIKOM 4acTO ONBIT CTOPOH HE OTBEYAeT JaHHBIM
OXMAAHUSM, U apOUTPBI HApYyIIAIOT 3TU 00s13aHHOCTU. JlaBaiiTe Oonee
MOAPOOHO PACCMOTPHUM PSII PETYISIPHO BOZHUKAIOIINX ITPOOJIEM.
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3. ApOuTPBI I0KHBI IETATBHO 03HAKOMHUTHCA ¢ (haKTHIECKUMHU
00CTOATENbCTBAMM JI€JIA, IPUMEHUMbBIMH NPABOBHIMH HOPMAMHU
U CyJeOHOM MPAKTHKOM

CJIMIIKOM 9acTO Y CTOPOH CKJIaIbIBaeTCs BIICUATIICHHE, UYTO apOUTPHI
He IeMOHCTPHUPYIOT TOCTAaTOYHOT0 3HAHUS JIejia, KOTraa TpedyeTcsl MPUHSITh
pelleHue MO MPOoLeCCyalbHbIM BOIIPOCAM, TAaKUM KakK IpeaCTaBIcHUE
JOKYMEHTOB, pa3iejeHue Mpoliecca Ha HECKOJIbKO CTaIuil WM IIPOBeE-
IeHVE CIYIIaHUS 10 TIpeaBapUTEILHOMY BOIIPOCY. Bo3MOXKHO, apOUTPHI
OTKJIAJBIBAIOT O3HAKOMJICHHE C TTMChbMEHHBIMU MaTepUaaMi 10 MOMEHTA
MPOBEIEHUS CAYLIAHUIA, WU, MOXET ObITh, CTOPOHBI €l1le He MPeaocTa-
BWJIM UM JOCTaTOYHOM nHMopManuu. [1o moxXoKuM nmpudrHaM apouTphbl
YacTO He TPOSIBIISIOT TBEPIOCTH IIPU PACCMOTPEHUHU BOIIPOCOB, CBSI3aH-
HBIX C HapyIIeHneM TpadrKa, TAKUX KaK CIHUIIKOM ITO3IHee odpalieHue
C 3aMpPOCOM O MPOAJIEHUU CPOKa, CAUIIKOM IO3HEEe MPeACTaBIeHUE 10-
Ka3aTeJIbCTB M 3alPOLIEHHBIX JOKYMEHTOB, IPEeACTaBICHUE HE MPei-
YCMOTpPEHHBIX TpaMKOM MUChbMEHHBIX MaTepraioB. KoHeuHO ke, 3TO
MpoOJIeMBI, BbI3BaHHBIEC ACHCTBUSIMU CTOPOH, HO apOUTPHI TOJIKHBI OBITH
TOTOBBI 3(P(PEKTUBHO UX PEIIaTh.

Jaxe BO BpeMs CJIYLIAHUI apOUTPhI TAKKE YaCTO MOKA3bIBAIOT HEA0-
CTAaTOYHOE 3HaHWEe OOCTOSTENLCTB Aesia. Kak anBokar, st TepreTh He MOTy
BBICTYITATh CO BCTYIHUTEIbHBIM CJIOBOM Iepel TPUOYHAJIOM, KOTOPBIi
He 3a1aeT BonpocoB. Eciiu apoUTpbl BHUMATEIbHO 03HAKOMMJIMCH C HAILIM -
MM MaTepuajaMy U MaTeprajaMy HALIKX OIIIOHEHTOB, TO Y HUX JOJIKHbI
BO3HMKHYTH BOIIPOCHI TI0 M3JIOKEHHBIM B HUX acTieKTaM WJIU 10 TOMY,
KaK COOTHOCSITCS pa3jMYHbIe JOBOABI U 3asIBJIEHUST O (PaKTUIECKUX 00-
CTOSITEJIbCTBAX, CleJIaHHbIe MPOLIeCCyalbHbIMU OINIIOHEHTaMU. boiee
TOr0, HEYBEPEHHOE 3HAHME JIeJla YacTO JIMIIAET TPUOYHAI BO3MOXHOCTHU
KOHTPOJIMPOBATh X0 IMPOBEICHUS CIIYIIAHUS ITOCPEACTBOM MCKITIOUE-
HUS OKA3aTeIbCTB, HE MMEIOIINX OTHOIICHHUS K ey, VWJIN YKa3aHUs
MPEACTAaBUTEJISIM Ha TO, YTO UX 3asiBJICHUSI 110 (DaKTUUECKUM WIIM IIPaBO-
BbIM OOCTOSITEILCTBAM SIBJISIIOTCSI HETOUHBIMU. DTO TaKXKE HE IT03BOJISIET
TpUOYHAaIIy BEIpaOOTaTh PEKOMEHIALIMY B OTHOLIEHUH TOTO, TTOSCHEHMUS
10 KaKMM BOIMpOcaM M A0Ka3aTeJIbCTBAM eMy Ipexkje BCero Tpedyercs
3acaymarh (CM. TToapoOHee HIKeE).

92



A New Contract Between Arbitrators and Parties

4. ApOMTPBI 10KHBI HA OCHOBAHUH CBOET0 ONbITA NMPENJI0KNTH
1 3aTeM NPUMEHUTH MPOIETYPbl, MOAXOAAIIME I PACCMOTPEHHS
JieNia, MO3BOJISIIONIKE 00eCIIeYHTD €ro pa3peneHne ¢ MUHUMAJTbHBIMHA
pacxoJamMu U KaK MOXHO 0oJiee 3()peKTHBHO.
OHu 10JKHBI TIIATEIBLHO PACCMATPUBATD MPOLIECCYAJIbHBIE
BONPOCHI 110 Mepe X BOSHHKHOBEHUS U PearupoBaTh
HCXO/IS M3 CBOEr0 3HAHNUSA 00CTOATENBCTB Jej1a

ApOUTPHI CUIIIKOM YacTO MPOCTO CIAEAYIOT rpaprKy, YCTAaHOBIEHHOMY
B BBIHECEHHOM MMM ITOCTAHOBJIEHMHU I10 IPOLecCyallbHbIM Borpocam Ne 1.
Wnu onu ciemno cienytoT rpaduky, mpeaokeHHOMY MPenICcTaBUTEISIMU
CTOPOH, KOTOPBII MOXKET OTpaXkaTh WM HE OTpaxkaTh peajbHble OTPEO-
HOCTH MOCJIeIHUX. ApOUTPHI TaKXKe HE AYMarOT O IMOCIEACTBUSIX CBOMX
pelIeHuIi C TOUKU 3peHus pacxonoB. TpubyHaiy jierde 1aTh CTOPOHAM TO,
YTO OHU ITPOCHT, a 3aTeM yKe Ha CIyLIaHUU WIN Jaxe Mo3IHee pa30upaTh-
Csl, UTO SIBJISIETCS BaXKHBIM. XOJaTaliCTBa O MPEeACTaBICHUMN TOKYMEHTOB
YIOBJIETBOPSIOTCS 0€3 THIATEIbHOIO PACCMOTPEHMSI BOIIPOCa O TOM, CO-
OTBETCTBYET JIM TaKoi 3anpoc craHgapram [Ipasun MAIO o nmonydyeHuio
JI0Ka3aTeJIbCTB B MEXAYHAPOIHOM apOUTpake I MHBIM IPUMEHUMbIM
CcTaHIapTaM, KaKOBbI OyIyT 3aTpaThl Ha UX MPEACTaBICHUE — OCOOEHHO
Terepb, B BEK PACKPBITUS 10KA3aTeIbCTB B 2JIEKTPOHHON (hopMe, — U UMe-
IOTCSI JIX CITOCOOBI OTpaHUYEHUsI 00bEMOB MPEACTABIISIEMbIX JOKYMEHTOB
JUISL TOCTUXKEHMSI TOM Xe caMOi 1iein. ApOUTPHI YacTO MPOCHT ellle pa3s
caenaTh KOMUKU OOBbEMHBIX MPWIOXKEHUI U MPEeIoCTaBUTh UX Ha CIyIla-
HUSIX, YTOOBI UM HE IPUILJIOCH BE3TH UX C COOOI, a MIOTOM MbI BUAUM,
YTO K HUM IOYTHU HE MPUTPATUBAIOTCS WIM IMOUTHU HE NEJal0T TOMETOK
10 HUM B XOJI¢ CJIyIIaHUsI.

AHaJOTMYHBIM 00pa30M apOUTPhI PEIKO YIUTHIBAIOT CTOUMOCTD CO-
CTaBJICHUsI TMChbMEHHBIX 3asIBJICHUI 110 UTOraM CllyllaHuii (post-hearing
briefs). Ecniu uM He ynanoch MpuiiTH K onpeee HHBIM BBIBOIAM 110 UTOTaM
O3HAKOMJIEHHUSI ¢ OOJIbIIMM O0OBEMOM MUChbMEHHBIX MAaTEPUAJIOB U TIPU-
CYTCTBUSI Ha CJIyIIAHMSX B TEUEHUE OHOM WJIU ABYX HelleIb, TO OHU ObUIN
HEI0CTaTOYHO BHUMATEIbHbI. OHM He MOATOTOBWIMCH K CIIYILIAHUSIM U HE
3a/1aJ11 HYXKHBIX BOIIPOCOB CTOPOHAM U CBUICTE/ISIM BO BPeMsI CIIyLLIAHUIA.
Tem He MeHee OHM ITPOCSIT CTOPOHBI HA 3TOM 3Talle MOATOTOBUTH MUChMEH-
HbI€ 3asIBJICHUSI 110 UTOTaM CJIYIIIAHUIA TI0 BCEM BOIIPOCAM Jiejia, YTO MOXET
000MTUCH B COTHU THICSTY 10OJUIapoB. JlenaeTcst 3To ¢ TeM, YTOObI CTOPOHBI
(hakTYECKM BBITTOJIHUIN PaObOTy TpUOYHaIa — B3SIJIM COOTBETCTBYIOIIME
JI0Ka3aTeabCTBa U TIPENCTaBUIN UX B (hopMe, B KOTOPOI UX JIETKO MOXKHO
BCTaBUTh B apOUTPAKHOE PELICHUE.
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5. ApOMTPBI 10KHBI BHUMATEILHO MPOBOIUTH CIYIIAHUS
N YIOCTOBEPUTHCA B TOM, YTO NMPEACTABJICHHbIC T0KA3aTC/IbCTBA
U JIOBO/IbI OYIYT CIOCOOCTBOBATH KAK MOXKHO 0oJiee
3t (eKTUBHOMY NPUHATHIO UMM PeleHUs

XOopoII0 MOATOTOBJICHHBIN TPUOYHAI CIIOCOOCH 3TO CIesiaTh M, KakK
OymeT ITOKa3aHo YyTh ITO3Xe, 1aTh YKa3aHUs CTOPOHAM B OTHOIIIEHUH TeX
BOIIPOCOB U JIOKA3aTeJILCTB, KOTOPBIM JTOJIKHO OBITh Y/I€J€HO OCHOBHOE
BHMMaHUe Ha ciyinaHusax. Kak yxe ObL10 OTMEUeHO, XOPOIIIO MOATOTOB-
JICHHBI TPpUOYHAaJI TaKxKe OyIeT MPOSIBISITh OOIbIIEe YBEPEHHOCTH TIPHU
HMCKITFOUCHUY He MMEIOIINX OTHOIIEHUS K IeJTy U HeCYIIeCTBEHHBIX JOKa-
3aTeJbCTB. CTpax, MCHBITBIBAEMbII MHOTUMU apOUTpaMU, YTO pellicHue
OyneT OTMEHEHO, TOCKOJIbKY TPMOYHAJT OCYIIECTBIISII COOTBETCTBY IO
KOHTPOIIb, 6e30cHOBaTeeH. Cymbl ICHO TaIy TTOHSITh, YTO CTOPOHBI HaZIe-
JISTIOT TPUOYHAIT TTOJTHOMOYHMSIMU 110 OCYIIECTBIICHUIO TaHHOTO KOHTPOJIS ',
¥ perIaMeHThl MHOTUX apOUTPakKHBIX YIPEKACHUI ObUIM 3HAUNUTEIIbHO
M3MEHEHBI B TTOCAEIHUE TOAbI, YTOOBI YETKO YCTAHOBUTD, YTO CTOPOHBI
TepenarT 3TO TIPAaBO ITOCPEACTBOM 3aKITIOUCHUSI COTTIAIIICHHS O TIPOBEIC-
HUU apOUTpPaa Mo COOTBETCTBYIOLIEMY PETJIAMEHTY’.

6. ApOUTPBI 10/2KHBI CBOEBPEMEHHO BIHECTH PElliEHHE,
OTBeYarolee OXKUIAHUSIM CTOPOH W pa3peniaoiiee Bonpochl,
NOCTABJICHHBIE Mepel HUMH

DTy 3amady, JeXallylo B OCHOBe 00s13aHHOCTel TpubyHana, — Ty ca-
MYIO, pagy KOTOPOil CTOPOHbBI IPUBIEKIN apOUTPOB, — K COXKAJICHMUIO,
qale BCero apOUTPHI M He BBIMMOJIHSIOT. BO3HMKAET BIIeYaTIICHUE, UYTO
CJIVIIKOM MHOTHE M3 HUX IMPOCTO CYMTAIOT, YTO MOTYT CKOJIb YTOJIHO JOJITO
FOTOBUTb apOUTPAKHOE PEIIeHUE; KaXETCsI, YTO OHU 3aHUMAIOTCS UM,

Cwm. Hanpumep: Annulment of Arbitral Awards by State Court: Review of National Case
Law with Respect to the Conduct of the Arbitral Process: A Report by the IBA Ar-
bitration Committee (October 2018) (https://www.ibanet.org/Document/Default.
aspx?DocumentUid=b4b532bb-90e 1-40ab-ab3d-f730c19984fb).

CM., HarpuMep, cT. 14 ApOuTpaxkHoro periameHTa JIOHIOHCKOTO MEXIYHAPOIHOTO ap-
outpaxHoro cyna (JIMTC) (London Court of International Arbitration (LCIA)) 2014 r.
(https://www.Icia.org/media/download.aspx?Mediald=410); cT. 20 PernameHTa Mexmy-
HapoHOro apouTpaxa MexayHapoIHOro LIEHTpa 10 yperyiauposaHuio criopos (MLIYC)
(International Centre for Dispute Resolution (ICDR)) 2014 r. (https://www.icdr.org/sites/
default/files/document_repository/ICDR_Rules.pdf).
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TOJILKO KOT/Ia B UX KajieHAape HeT Apyrux aei. K coxaaeHuIo, CAUILIKOM
YaCTBIM SIBJICHHEM CTaJIO BEIHECEHME apOnTpaMU PeIIeHUS OoJiee YeM de-
pe3 roj1, a MHOT/IAa U Yepe3 HECKOJIBKO JIET MOC/Ie 3aBEPILICHUST TTOCIEIHETO
CJIyLIaHUS WIIM TIPEACTaBICHUS 3asiBJieHUi. B rociaenHem uccieqoBaHumn
opunndeckoit pupmsl “White & Case” u LIIKoibI MEXITyHAPOIHOTO ap-
outpaxka nipu Kojiemke koposieBbl Mapun JIOHZIOHCKOTO YHUBEPCUTETA
OTCYTCTBHME OIEPATUBHOCTH YKa3bIBAJIOCh B KAUeCTBE OHOIO M3 TJIaB-
HBIX 00CTOSITENILCTB, U3MEHEHUsI KOTOPBIX YUaCTHUKHU XOTEJIX Obl BUIETh
B apouTpaxe'.

Boutee Toro, eciu apOUTPHI naXke HE IPUCTYTAIOT K 00CYKIEHUIO TIPO-
€KTa pellIeHUs B TeYCHNE MHOTHUX MECSLIEB ITOCJIe 3aBEPIICHMS CITYIIaAHMS,
KakK BOOOIILIe OHM MOTYT BCIIOMHUTb MaTepHUaJlbl Jiejia TaK e XOpOoIIo, Kak
OHU MX 3HAJIX BO BpeMs ciayiuanus? Korma apGuTp rOTOBUT MPOEKT peliie-
HUS 4epe3 ToI U OoJiee MociIe CAYIIaHUsl, OH WX TPATUT MHOTO BpeMEHH
BITYCTYIO, BOCCTAHABJIMBAs B MaMSITH 0OCTOSITEILCTBA JIeJ1a, W ITPOCTO
oOpalllaeT Ha HUX MEeHbIlIe BHUMaHuUsl. HU oquH 13 3TUX BApUMaHTOB HE He-
CeT B ce0e HUYETo XOPOLLETo.

Taxk Kax ke MOKHO BBUICUMTb MHOTHE 13 3TUX 0oje3Heit? S cunTato,
YTO HOBBII JOTOBOP MEXIY apOUTpaMU U yYaCTHUKAMU CITOPa, OCHOBAH-
HBI HAa B3aUMHOM AOBEpUU, MPOPECCUOHATBbHON TOOPOCOBECTHOCTU
M CTPEMJIEHUHU pa3peliuTh Crop Kak MOXHO 0ojiee 3(p(PEeKTUBHO, TO-
3BOJINT 00EMM CTOPOHAM CKOHIIEHTPHPOBATHCS HA TOCTUKEHUM CBOMX
3aJa4 U MOCIYXHUT YKPETJIEHUI0 CUCTEMbI MEXIyHapOIHOTO apouTpa-
xa. Jlanee s M3J105Ky HEKOTOPbIE U3 KJII0UEBbIX 00513aHHOCTE apOUTPOB
B TaKOM JIOTOBOPE M KPaTKO KOCHYCh BOIIPOCA UCTIOJHEHUS] UMU 3THUX
00sI3aHHOCTE.

Kak g yxe cka3zai, B JaHHbII TOrOBOP CJIEAYET TAKXKE BKI0YATh O0sI3aH-
HOCTH CTOPOH CIOpa, HO B HACTOSIILEH CTaThe 5 Y10 OCHOBHOE BHUMAaHUE
TOIf YaCTU, KOTOpasi OTHOCUTCS K apOUTpaMm.

Camoe mIaBHOE, apOUTPHI JOKHBI TOATBEPIAUTH, UTO B MX paboyeM
rpaduke 1OCTaTOYHO BpeMeHU s 3(PHEeKTUBHOTO MpoOBeAeHUS pa3Ou-
paTesibCTBa IO IeJly U — 3TO KJIIOYEBOW MOMEHT — UTO B OyaylIeM OHU
He OyIyT HACTOJILKO TIJIOTHO 3arpyXaTh CBOil paboumii rpachuK, YTO y HUX

' 2018 International Arbitration Survey: The Evolution of International Arbitration / Queen

Mary University of London; White & Case. P. 5, 8, 37.
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HE OCTAHETCSI BpeMEHU ISl BHITTOIHEHUST PaOOTHI 1O [IeTy. DTO Mperoia-
raeT He TOJIbKO BO3MOXXHOCTb U3BICKATh BPEMSI JUIsI TPOBEACHUST CITYIIaHU I
B TeUEHME OJTHOM HEAENIU 1, BOBMOXKHO, COBEILIAHUS 10 MPOLIECCyaTbHbIM
BOIMPOCaM BCKOpE Mocjie Ha3HAaYeHMsl. DTO O3HAYaeT HAIMUUE JOCTaTOu-
HOTO BPEMEHMU JIsI O3HAKOMJICHUSI CO BCEMU IOKYMEHTaMU CTOPOH He3a-
MEJUIUTEJILHO TI0C]IE UX MPENCTABIEHUS, YTOOBI B CTy4ae BOSHUKHOBEHMS
MpolieccyalbHbIX BOITPOCOB OHU MOTJIM OBITh pa3pelieHbl HA OCHOBAaHUU
(hakTUUECKOIl OCBETOMIEHHOCTU 00 OOCTOSITEILCTBAX /IeJIa HAa TEKYIIUI
MOMEHT. DTO 03HAYaeT HAJTMIKMe JOCTATOYHOTO BPEMEHMU JJIsT TPOBEICHUST
HEKOTOPOIo KOJMYECTBA COBEIIAHUI apOUTPOB OO CIAYIIAHWUI, YTOOBI
Ha caMUX CJYIIaHUsIX MOXHO OBIJI0O CKOHIIEHTPUPOBAThCS Ha BOIIPOCAX,
KOTOpBIE AEHCTBUTEIbHO UMEIOT OTHOLIEHNE K BBIHECEHUIO PEIICHUSI.
DTO 03HAYAET HATIMUYUE U gbldeseHlUe 8 pabouem epaguke TOCTATOYHOTO
BPEMEHU TI0CJIe CIYIIaHUN IS OOCYXKIIEHUsT M COCTaBJIEHUST apOUTpax-
Horo pelieHus. YecTHO roBopsi, CIMIIIKOM MHOTHE apOUTPBI COCTABIISIIOT
CTOJIb IUTOTHBIN IpauK, YTO Mepee3KaloT ¢ OAHUX CIYLIaHUI Ha Ipyrue
HeJess 32 Heleiel U He OCTaBIISIIOT BPEMEHMU TSI UCTIOTHEHUSI CBOUX
MpoYuX 00sI3aHHOCTE (03HAKOMJIEHUS C TOKYMEHTaMU U OCOOEHHO 00-
CYXXIEHUSI U COCTaBeHUs apobuTpaxHoro pemeHus). Ceituac apouTpbl
OepyT Ha cebst 00513aHHOCTb CUJIETh HA CBOEM CTYJIe BO BpeMsl CIIyIIaHUIA,
HO OHM TaKke JOJDKHBI B3SITh Ha ce0s1 00s13aTeIbCTBO CUACTh Ha CTyJie
B ohrice WJIM MHOM MECTE, Tie OHU TTPEINIOYUTAIOT paboTaTh, YTOOKI TTOCIE
ATOro Hamucath peteHue. OOCYKIEHUE U COCTABICHUE PEIIEHMS HETb3sl
MPOCTO OCTABUTh Ha CBOOOIHOE BPEMsI U BBIXOJIHbIE, KOTOPbIE CYYAtOTCsI
MEXY CJYIIAHUSIMU TI0 IPYTUM JIeJIaM.

4 cuuraro, 4TO apOUTPHI, BeLylIne NeCATKHU JeJl, IPOCTO HE MOTYT
pasyMHO 00eIIaTh, YTO Y HUX €CTh BPEMsI JIJISI TOTO, YTOOBI YASIUTh 1OCTa-
TOYHOE BHUMAHUE KaxKIOMY JIeJTy, U OHU TOJIKHBI OTKA3bIBATHCSI OT HOBBIX
Ha3HAYEHUI1, KOT/Ia TaK MPOUCXOAUT. YTOOBI OTIPaBIaTh TO 0OCTOSITENTLCT-
BO, YTO OHU OEPYTCS 32 HOBBIE JieJia TIPU CIMIITKOM OOJIBIIION 3aHSITOCTH,
apOUTPBI YACTO TOBOPSIT, YTO OTKA3 OT Ha3HAYCHUSI JIMIIIUT CTOPOHY — WJIN
apOouTpaXkHOE yUpexkIeHNe — BO3MOXHOCTH BbIOOpa apOUTpPOB. S KaTero-
pUYECKH HE COTJIACeH C MOAOOHBIMU yTBepXaeHussMu. [lociie Ha3HaueHust
Yy KaXJ0ro apouTpa BO3HMUKAET 0013aHHOCTD Tepe]; 00eMMU CTOPOHAMU,
a TakXKe Tepell YIpexkaeHueM, aAMUHUCTPUPYIOIIUM pa30oupaTesibCT-
BO, U €CJIM OH WJIM OHA HE B COCTOSTHUU MCIIOJHSITh CBOU 00SI3aHHOCTH,
TO JTOJIKHBI BEXKJIMBO OTKA3aThCsl OT HA3HAYeHUsI. Sl TocTyman Tak He OIuH
pa3. B xauecTBe ornpaBaaHus 1Sl TPUHSITUSI HOBBIX JIEJT YpE3MEPHO 3aHSI-
Thle apOUTPBI TAKXKE CChLIAIOTCS HAa TO, YTO HEKOTOPHIE AeJia pa3peliatoTcs
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MyTeM TIPUMHUPEHUST cTOpoH. KoHEYHO Xe, 3TO TaK, HO Ha CIy4yail TIpu-
MUPEHUS CTOPOH MOKHO TTPEAYCMOTPETh B3bICKAHNE COOTBETCTBYIOIIETO
JOTOJHUTEIbHOTO cOopa (cancellation fees); oHO He JOJKHO OMpaBabIBaTh
yJyacTue B HOBOM JeJie, KOTOPOe TMOBIUSIET Ha BOBMOXHOCTHU apOuTpa
WCIIOJTHSITh CBOM O0SI3aHHOCTH TI0 YK€ UMEIOIIeMYCsT ICITy.

B cooTBeTcTBMU C YCIOBUSAMM Ha3HAUCHUS M (hOpMaMU PACKPBITHS
WH(OpMaMK MHOTHX apOUTPakHBIX YUpPEXKACHUIA, apOUTPHI Terepb
MOJDKHBI TTOATBEPAUTD, YTO Y HUX MMEETCSI JOCTATOYHO BPEMEHU IS
pPabOTHI TT0 HOBOMY ACTy. DTU MEPHI MOJDKHEI OBITH e1le OOJIbIIE YCUICHBI
3a CUET YCTAaHOBJICHUS B paMKaxX HOBOTO JJOTOBOpPa TPEOOBAHMSI O PACKPHI-
TUY KaXKIbIM MOTEHIUATbHBIM apOUTPOM CBEICHMI O THIX WJIN HEIEISIX
CJIEAYIOIIETO Toa N ABYX, KOTOPbIE YK€ paclMCaHbl IO APYTUM AejiaM
VUTM UHBIM 00sI3aTeJIbCTBaM, UTO JIeJIaeT HEBO3MOXHBIM MX IIPUBIICYC-
HUE B paMKaxX JaHHOTO apOuTpaxa. TeM He McHee TeKYIIne yCIOBUS
Ha3Ha4YeHUsI OOBIYHO HE MPEeAYyCMAaTPUBAIOT B PaBHOI CTEIEHU BaXKHOM
00s13aHHOCTHU apOuUTpa He MPUHUMATh B OyIyIlleM HOBbIe Ha3HAYCHUS,
KOTOpBIE BXOISAT B IPOTUBOPEUME C €TO 00SI3aHHOCTSIMM IO IeJTy, ISt
pPaccMOTpeHUsT KOTOPOro OH Ha3dHaueH. O6a 3TUX TOJ0XEHUST BaXKHbI
JUUISI HOBOTO JIOTrOBOpaA.

JlaHHbIe 00111e 00SI3aHHOCTU MOTYT ObITh MOIKPETIJIEHBI KOHKPETHBIMU
00CIIAaHUSIMH, COCPETOTOYCHHBIMM Ha KITIOUEBBIX OXKMIAHUSIX, OTTMCAHHBIX
MHOIO BEIIIIE.

7. ApOUTPDI A0JKHBI IETAJIBHO 03HAKOMHUTHCA € (PAKTHYECKMMHU
00CTOATETLCTBAMH JI€J1a, IPUMEHUMbIMHI MPABOBLIMI HOPMAMK
U CyeOHO# npakTHKoi (2)

XOT$ 3TO TOJIKHO OBITH IMMOHSITHO U 0€3 JTUIITHUX CJI0B, B pacCMaTpuBa-
€MBIi1 TOTOBOP CIIeAyeT BKIIOUUTH MOJIOXEHHUE O TOM, YTO apoUTp OyIeT
BHMMATEJIbHO 3HAKOMUTHCS C KaKIbIM ITMChbMEHHBIM 3asIBIICHHEM Cpa3y
rmocJie ero npeacrapieHus. OTKIanbBAHUE 03HAKOMJICHMS C JOKYMEH-
TaMM U IIPOYTEHME UX HE3aJ0JIr0 10 CJAYIIAHUI BeAeT K HEBO3MOXHOCTHU
pa3penIeHnsI poIecCcyaaIbHBIX BOIIPOCOB IT0 Mepe MX BO3ZHUKHOBEHMUSI.
ITpu MHCTUTYIIMOHATBHOM apOUTpaXke CTOPOHBI MOTYT MOAYMATh Ha
TeM, YTOOBI IIPOCUTH apOUTPOB MPEICTABIATL CBEACHUST 00 OTpaboTaH-
HOM BpeMeHM Ha 0oJiee peryJsipHOil OCHOBE, 1a0bl yupexkaeHue MOLJI0
ONpEAEIUTD, AeICTBUTEILHO JIM apOUTP B KYPCe pa3BUTUS COOBITUIA B I€jIe
110 Mepe MpeACTaBIIeHUSI TMCbMEHHBIX MaTePHUaJIOB.
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8. ApOMTPBI 10KHBI HA OCHOBAHUH CBOET0 ONbITA NMPEIJI0KNTh
1 3aTeM NPUMEHUTH MPOIETYPbl, MOAXOAAIIME I PACCMOTPEHHS
JieNia, MO3BOJISIIONIKE 00eCIIeYHTD €ro pa3peneHne ¢ MUHUMAJTbHBIMHA
pacxoJamMu U KaK MOXHO 0oJiee 3()peKTHBHO.
OHu 10JKHBI TIIATEIBLHO PACCMATPUBATD MPOLIECCYAJIbHBIE
BONPOCHI 110 Mepe X BOSHHKHOBEHUS U PearupoBaTh
HCXO/IS M3 CBOEr0 3HAHMS 00CTOATENLCTB Aena (2)

MHorue 13 3TUX 00sI3aHHOCTE MOXHO ITPOLIE BCETO UCTIOJIHUTD 3 CUET
TILIATEJILHO TIPOAYMAaHHOIO 1 00Jiee MOAPOOHOro MPOoLeCCyalbHOTO rpadu-
Ka, YTBEPKICHHOTO B CAaMOM Hayajie paCCMOTPEHMSI JeJia.

* ApOuUTp JOJKEH B3SITh Ha ce0s1 00SI3aHHOCTh MPOBECTU COBELIAHUE
I10 IIPOLIECCYaIbHBIM BOIIPOCaM BCKOpPE Tocjie (hOPMUPOBAHMS TPETEHCKOIO
cyna. Ha aTom coBelianuu TpuOyHaj J0JKEH yI0CTOBEPUTHCS B TOM, YTO
y HEro J0CTaTOYHO MHMOpMAaLIMK ISl IPUHSTUS pellieHus 1o neiy. Eciu
MMUCbMEHHbBIE OObSICHEHUST TOBEPXHOCTHBI, OH MOXET IOIPOCUTH CTOPO-
HBI 0oJiee MOAPOOHO MPEACTaBUThL CBOU TMO3ULIMU T10 ey, YTOOBI OBLIO
BO3MOXHO HajieXalnuM oopa3oM o0CyaIUTh Toaxoasinre 3(peKTuBHbIE
MPOLEAYPHI I PACCMOTPEHUS JIeJIa.

* ApOMTpPBI MOTYT B3sITh Ha ce0s1 00s13aHHOCTb 110 COCTABJICHUIO Ha CO-
BELLIAHKU I10 MPOLECCYalIbHBIM BOIIPOCAM MPOLIECCYalIbHOTO rpacuka, rie
OCHOBHOE BHMMaHUe OyaeT yaeseHo 3((PEeKTUBHOCTU 1 OyIyT YCTAHOBIICHBI
BCE IpoliecCyabHbIC IIaru, BKIOYas BCE NaThl MPOBEACHUS CIyIIAaHUIA.
ITocne ero cocraBiieHUs TPUOYHAJY CIIEAYET IMPUAEPKUBATHCSI JAHHOIO
rpaguxa.

* OTOT rpapuK MOXET IMTOTeHLIMAIbHO BKJIIOYaTh paCCMOTPEHMeE TIpe/I-
BapUTEIbHBIX BOIIPOCOB, KOTOPHIE MOIJIM Obl ObITh pa3pellieHbl B XO/E Or-
PaHUYEHHOTO 110 BPEMEHHU CJIYILIaHUsI, YTOObI Pa3pellinTh YacTh CIIOPHBIX
BOIIPOCOB WJIX BeCh criop. TpuOyHabl cTanu 60iee aKTUBHO MCITOJIb30BaTh
TMaHHBIN TIPUEM, HO €T0 IPUMEHEHME BCE eI1le BCTPeYaeTCs HEMOCTaTOYHO
yacto. CTOpOHE He clielyeT, HalpuMep, IPeACTaBIsiTh JO0Ka3aTeIbCTBA
BO3MOXHbIX YOBITKOB, KOTOPbIE MOTYT OBbITh BeCbMa OOIIMPHBIMU U YaCTO
TPeOYIOT MOKa3aHUii SKCIEPTOB, €CJU Y Hee UMEJIMCh AeCTBUTEIbHbIE
JIOTOBOPHbIC MJIM 3aKOHHbIE OCHOBAaHUS U30eXaTh MOAOOHBIX YOBITKOB.
O/1HO U3 HAIIMX MPEUMYIIECTB Mepell roCyAapCTBEHHBIMU CyIaMU COCTOUT
B TOM, YTO CyJ MOXET BBIHECTH PEILIEHUE B YIIPOILEHHOM ITOPSIAKE TOJIbKO
IpU OTCYTCTBMM pa3HOIJIacuii 1o BompocaM (hakra. Mbl MOXXEM BBIHECTHU
pelIeHKe 10 MPeABapUTEIbHOMY BOIIPOCY U Pa3pelinuTh YacTh CIIOPHBIX
BOIIPOCOB WJIM BECh CITOp Jaxke MPU HaJWYUKM BoIpoca hakTa, KOTOPBI
MOXET OBITh PEIlIeH B paMKaxX MeHee IPOJIOIKUTEIbHOIO CIIyILaHuUsI, YeM
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B Cllyyae M3YYEHMsI BCEX TOKA3aTeIbCTB. A MPU BO3HUKHOBEHUU UCKITIO-
YUTEJIbHO BOIIPOCA IpaBa MM TOJIKOBAHMS JOrOBOpa CAyIIaHUE MOXET
BOOOIIIE HE TTOTPeOOBAThCS.

* ApOuTpaMm He ciieayeT O0sIThCsI BO3paxkaTh IIPOTUB rpaduka, mpeijio-
JKEHHOTO CTOPOHAMU, €CJIM apOUTPhI CYMTAIOT, YTO OH HE SIBJISIETCS O/~
XOISIIMM — B CHJIy HaJIMYMS MPEABAPUTEILHOIO BOMPOCa WM IIPOCTO
10 MPUYMHE eTo upe3MepHoii oommpHocTu. Eciu TpubyHan TpedyeT npu-
CYTCTBMSI Ha COBEIIAHUU 1O TIPOLIECCYATbHBIM BOIIPOCAaM CaMUX CTOPOH,
a He TOJIbKO MX MPeNCTaBUTENIeH, 3a9acTyIO TOOUThCSI U3MEHEHUI MOXKHO
HaMHOTO Jierye.

» Kak yka3zaHo HUXe, NpoleccyalbHblil rpacdKK T0KEH BKIIOYATh
CPOKMU IIPOBEICHUS COBElaHUsI TpUOYHaJIa Kak J10, TaK 1 MOCJIe CIIyLIaHMUsI.

* ApOUTp JOKEH TakkKe B3STh Ha ce0s1 00s13aHHOCTD 10 OKa3aHUIO
COICMCTBUSI CTOPOHAM IPU MX KEJAaHUU B U3YYSCHUU albTePHATUBHBIX
CIIocOo0O0B pa3pelleHus UX cropa’'.

9. ApOUTPDI JOKHBI BHUMATEILHO MPOBOIUTH CTYHIAHUS
1 YIOCTOBEPUTHCS B TOM, YTO NMPEACTABJIEHHBIE I0KA3aTeJIbCTBA
¥ JIOBOJIbI OYIYT CIOCOOCTBOBATH KAK MOXKHO 00Jiee
3t deKTUBHOMY NPUHATHIO UMH perneHus (2)

B nensix ucrojHeHUs1 JaHHOM 00SI3aHHOCTU paccMaTpUBaeMblil 10-
rOBOP MOXKET MPeayCMaTpUBaTh BKJIIOUEHME B IIPOLIeCCyalbHbIN Tpaduk
KOHKPETHBIX JaT COBEILlaHMil apOUTPOB B TEUEHME BCEro pa3drpaTebCcTBa
110 ey, B TOM 4uCJie 10 CAyIIaHuii. ApOuTpam cieayeT NpUCTyIUThb
K 00CYXIEHMIO Jeia MOc/ie MOoJydeHus epBOHAYaIbHbIX THChbMEHHBIX
3asiBJICHUI CTOpOH. B ciyyae nByX payHIOB MpeacTaBieHUs 3asiBJICHUI
IO CIYIIaHUS COBEIIaHUE MEXAY HUMU (OOBIYHO C TTOMOIIbIO KOHbE-
PEHII-3BOHKA) MOXKET IIOMOYb CTOPOHAM OIIPEAEIUTh, HA YTO OOpPaTUTh
BHMMaHUE B CJICAYIOIIEM payHe MpeacTaBieHUs] JOKYMEHTOB, U yoe-
JIUTBCS, YTO BOIIPOCHI, KOTOPbIE TPUOYHAJI CYUTAET BaXKHBIMU, TOCTATOY-
HBIM 00pa30M OCBelLeHbI B clieaylonieM payHiae. Ele oqHo coBelaHue
(MMYHOE MU, C OOJIBIIEH BEPOSATHOCTBIO, 10 Teae(OHY MU BUAEOCBSI3N)
JOJIKHO OBITh 3aIlJTAaHMPOBAHO Ha MEePUOI MEXKIY 3aBepIIeHUEM TPEICTaB-
JIEHUSI 3aKJII0YMTEIbHBIX 3asiBJICHUIM U CIIyIlIaHUEM, YTOObI TPUOYHAI MOT
00CYIUTh U3YYeHHbIE MaTepHalibl, CBOIO TOYKY 3PEHUSI 110 Pa3InYHbIM

1
CM. 00 3TUX U TTPOYMX TPOLIECCYATEHBIX MEPaX 10 TIOBBIIIEHUIO 3 hEKTUBHOCTA MEXKITyHa-

pomHoro apoutpaxa: Debevoise Efficiency Protocol (2018) (https://www.debevoise.com/-/
media/files/insights/publications/2018/01/debevoise_efficiency protocol 2018.pdf).
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BOIIPOCaM, a TAKXKe T€ BOIIPOCHI M I0KA3aTeJbCTBa, Ha KOTOPBIX CIeayeT
CKOHIIEHTPUPOBAThCS BO BpeMs ciayliaHuii. [1o BO3BMOXHOCTH JaHHOE
COBelllaHKe ClIeayeT MPOBECTU 3a01arOBPEMEHHO 0 CIIYIIaHMS, YTOObI
TpUOYHaJ MOT IaTh peKOMEHIALIMU CTOPOHAM B OTHOIIIEHUU TOTO, Ha YTO
00paTUTh OCHOBHOE BHMMaHME Ha CiIylllaHusx. B camom kpaiiHeM citydyae
TpuOyHaIy CJIeayeT 3aIlljlaHupOBaTh BCTPeUy 3a I€Hb J0 CAYIIAHUs IJIst
noapooHOro odcyxaeHus aena. He xouy rmokasaTbcst HACTPOEHHBIM CJIMII -
KOM CKENTUYEeCKH, HO JaHHbIe COBELIAHUSI TIePe/l CIIyllIaHUEeM He TOJbKO
CIMOCOOCTBYIOT OIpEAEICHUIO IPUOPUTETOB Ha HEM, HO U MMO3BOJISIIOT
MPOCTO YOSIUTHCS, YTO KaXKAblii apOUTP B IIOJIHOM 00beMe 03HAKOMMIICS
U IpopaboTa 0ObSICHEHUSI CTOPOH J0 CYIIAHUS.

ApOUTPBI YaCTO MPOSIBJISIIOT U3IUIIHIOW OCTOPOXHOCTb B OTHOILIE-
HUM MPEIOCTaBICHUSI PEKOMEHIALIMI CTOPOHAM 10 BIHECEHUST CBOETO
pelIeHUs: OHU OECITOKOSITCSI, UTO JII0ObIe 3aMeuaHust OyAyT BOCIIPUHSITHI
Kak IpeapelieHue cropa 1 MOryT CTaTh OCHOBAHUEM JIJIsl OTMEHBI apOu-
TPaXKHOTO pelleHus. DTOT cTpax HeoOOCHOBaH. ['ocymapcTBEeHHBIE CYIbI
MPOCTO HE MPUXOAWIN K TaKUM BbIBoIaM. bosee Toro, coriacue cTOpoH
C MpOLECCYaIbHBIM I'paKOM JiejIaeT HEBO3MOXHBIM 3asiBJICHUE JaHHOIO
J0BoJIa Mo3aHee. B 11000M cilyyae 3T0 He mpeapelleHe pe3yIbTaToB pac-
CMOTPEHMSI Jiej1a, TIOCKOJIbKY CTOPOHBI YK€ B 0OJIbIION CTEIEeHU MpeacTa-
BWJIY CBOIO IMO3UIIMIO I10 AeJy 10 ciyluaHus. TakuM o0pa3oM, COBEPILIEHHO
000CHOBAHHO OIpee/ieHne TPMOYHAIOM Ha OCHOBAaHMU IIpeABAPUTEIIb-
HOTO IPeACTaBJIEHUsI O MaTepuasiax, C KOTOPbIMU OH O3HAKOMMUJICSI, TeX
BOIIPOCOB, Ha KOTOPbIE CTOPOHAM CJIeyeT 00paTUTh OCHOBHOE BHUMAaHUeE
Ha caymanuu. (OouH denepaabHBIi Cyabs B MOEM POTHOM OKpyre B Hpro-
Hopke dpopMyIipyeT NpeaBapuTeIbHbIe BBIBOIBI 10 CyIeGHOTO CTYLIAHUS,
IIPOBOIMMOTO 0€3 Yy4acTHsl MIPUCSKHBIX, TTOCIIE MOJYYeHUsT TMCbMEHHbIX
3asIBJICHUIA CTOPOH, aHAJIOTMYHBIX T€M, KOTOPbIE Mbl OOBIYHO ITPEICTaB-
JisieM B paMKax apouTpaxa. Kak agBokar, st XxoTesa Obl BUIETh TPUMEHEHNE
JAHHOTO Nopsifika B apouTpaxe. Eciiu s mpourpeiBalo B AeJie, TO XOTeJ Obl
3HATh, YTO MHE HAJ0 C/eaTh, YTOObI U3MEHUTh MHEHUE TPUOYHAaIa; eciu
sl BHIMTPBIBAIO — YTO MHE CJIEAYET CleaTh, YTOObI YKPEIUTh CBOIO MO3M-
uuio. B 1060M cityyae 3TO MO3BOJISIET COCPEAOTOUMTD CIyIIaHUE Ha TOM,
YTO TPUOYHAJI CYUTACT BAaXKHBIM. )

B oTHOILIEHNY caMUX CIIyILaHMI KasKIblii apOMTp JOJDKEH B3STh Ha ce0st
00513aHHOCTb:

* IOJIHOCThIO MOCBSIIATh UM BCE CBO€ BHUMAaHME, a HE Iepernucke
10 3JIEKTPOHHOI MMOYTEe, CYAOKY WJIM MHBIM OTBJIEKAIOIIUM 3aHSTHUSIM;

* BECTU MPEIMETHBII AUAJOT C MPEACTABUTEISMU CTOPOH U CBULETE-
JISIMU;
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* MpeceKaTh HEHAIJIeXalllee MoBeIeHWE MPeACTAaBUTENIE BO BpEMSI 10-
npoca CBUAETEJIEH U BBICTYTUIEHUI, B TOM YUCJIE HE UMEIOLLIME OTHOLLIEHUS
K JI€Jy BOIIPOCHI U IOBOJIbl, HE MOATBEPXKIECHHbIE MaTepUalaMu Aeja UiIn
CyIeOHOI TTPaKTUKOI;

* MPOSIBJSATh YBAKEHUE W MOAAECPXKUBATh HEUTPATUTET MPU AOMPOCE
3KCIIEPTOB U CBUIIETEJICH;

* obecrieuyrBaTh COOTIOACHNE COOTBETCTBYIOIIMX JMMUTOB BPEMEHHU,
YCTAHOBJIEHHBIX UIS1 CTOPOH, B CJIy4ae COTJIaCOBaHUSI TAKOBBIX.

10. ApOUTPBI J10KHbI CBOEBPEMEHHO BIHECTH PeEllieHHE,
OTBeYalollee OXKUIAHNAM CTOPOH M pa3peniamiee BOnpochl,
NMOCTABJIEHHBIE TIepen HUMH (2)

Kax s yXxe ykasanu, moxajnyii, 3To camas BaxkHasi 0013aHHOCTb U OfHA
M3 TeX, KOTopasl HapylliaeTcs Jaile Bcero. JlJst ee uCrosHeHYsI B TOTOBOpe
¢ apOUTpaMu ClieyeT yKa3aTh Ha MX 00sI3aHHOCTD B HavyaJle paCCMOTPEHUS
JieNia MpeayCMOTPETh B rpaduke Kak CpoK, K KOTOPOMY TOJKHO ObITh BBIHE-
CEHO pellieHue, TaK ¥ TOYHOE YKa3aHUe BPEMEHM ITPOBEICHMS COBEIIAHUS
apOUTPOB IOCJIE CAYLIAHUS IS BBIHECEHUSI PELIEHUS K JaHHOMY CPOKY.
B dupme “Debevoise & Plimpton” HaMm yaanoch 10OUTHCS OMpeaeIeHHOTO
ycrexa B HoOyKIeHUU TPUOYHAIOB K BKJIIOUEHUIO MOA0OHbBIX MOJOXEHUIA
B CBOE MCXOIHOE ITOCTaHOBJIEHHE IT0 ITPoLieccyaibHbIM Boripocam. OcraBiie-
HUE TTOI00HOTO0 TUIAHMPOBAHUS Ha TIEPUO ITOCIe CayIIaHus (KaK OOBIYHO
3TO MPOUCXOIUT B HACTOSIIIEE BPeMsI) HEM30EKHO BEIET K 3aTATMBAHUIO
CPOKOB COBEILIAHMST U3-3a HECOBMAAEHMIA B rpapuKax apOUTPOB U APYTUX
00513aTeIbCTB, KOTOPhIE KaXKAbIii apOUTp yCIiesl MPUHSTH Ha ceds 3a 3TO
Bpemsi. bosiee Toro, pe3epBupoBaHue OMNpPeneJeHHbIX AT 3aTeM 00Jier-
YUT UCTIOTHEHHUE apOUTPOM OOIIIel 00s13aHHOCTH, YIIOMSHYTOM paHee, —
He NPUHUMAaTh K PACCMOTPEHMIO HOBBIX JI€JI, KOTOPbIE MOTYT IIPUBECTHU
K €r0 HeCIoCOOHOCTHU UCIIONHATH CBOU 00S13aHHOCTH 110 HACTOSIIIIEMY JEJTy.

B camom Havasie paccMOTpeHMsI jiejia apOuTpaM TakKe CIEAYeT OIpe-
JIeTUTh, KAKOTO poja pellieHe CTOPOHBI XOTAT NoayduTh. Hampumep, onu
MOT'YT MPEANOYECTh, YTOOBI ONUCAHUE, YACTO MPOCTPAHHOE, TTOPSIIKA pac-
CMOTpPEHMUS JieJia U JOBOIOB CTOPOH (KOTOPBIE YK€ M3BECTHBI CTOPOHAM)
ObLIO 1aHO B 00JIee CXKATOM M3JI0KEHUM.

Kpaiine BaxkHO, 4TOOBI rpad MK MpoBeIeHNST COBEIIaHMI BKITIOYAJ KaK
MMHUMYM JIeHb WJIM JIBA, B 3aBUCMMOCTH OT 00beMa Jiejia, HEMOCPEICTBEHHO
MocJjie 3aBepileHus caylnanus. Jlaxe eciid peaycMoTpeHa rmojaada Mmuch-
MEHHBIX 3asIBJICHUI TTOcIe clyiaHuii (post-hearing submissions), coBenia-
HUE 3aTeM TMO3BOJIUT TPUOYHATY CBECTU JaHHbIE MTUCbMEHHbBIE JTOKYMEHTbI
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TOJIBKO K TOMY, YTO HEOOXOIMMO IIJISI CONECMCTBUS B BRIHECEHUU PEILICHUS.
(I'To mpuunMHaM, yKazaHHBIM BbIILIE, OMIPEIeIEHHO HET OCHOBAaHMIA /17151 Oma-
CEHMI, YTO BhICKa3bIBAaHUE MPEABAPUTEIbHBIX MHEHUI WX TIPEIOCTaBIIC-
HUE peKOMEeHIAIUI Ha JaHHOM 3Tarle MOXeT ObITh COYTEHO MpeApelIeHeM
criopa.) CIMIIKOM 4acTo apOUTPHI YJIETAIOT cpa3y IMocje CIylaHuii, 4To
JieTaeT HEBO3MOKHBIM MIPOBEICHNE COBEIIAHMS B OJvzKaliiiee BpeMsl 1 JIU-
111aeT BO3MOXKHOCTH BOCITOJIb30BAThCS TPEUMYIIIECTBOM HAXOXICHUS BCEX
apOUTPOB B OTHOM MECTe, IT0Ka BCE TOKa3aTeJbCTBA CBEXKU B UX MaMSITH.
IIpencraBuTelib, KOTOPBIi MPoBesT (haHTACTUYECKUI MePEeKPECTHDIN T0MpPOC
WJIN JaJ1 OOCTOSITE/IbHBIE M YOeIUTeIbHBIC OTBEThI Ha JOBOIBI OMIITIOHEHTA,
XO4YeT, YTOObI BOCTIOMUHAHUS 00 3TOM OBbLIM CBEXHM B MaMSITH apOUTPOB,
KOTJa OHM ITPOBOJST COBEILIAHUE; 3TO IMTPOCTO HEBO3MOXKHO, €CJIM COBElIla-
HUE TIPOBOAMTCSI HECKOJIBKO HEEb UM MECSIIEB CITYCTSI.

Kpowme coBelianus Ha ciaeayonnii 1eHb Mocje CIyIIaHus, CaeayeT
npenycMaTpuBaTh B rpaduke, HalipuMep, BTOPOE COBEIllaHue Yyepe3 He-
CKOJIBKO HeJleJib (MM BCKOpe IOoCIe Mogayy MMCbMEHHBIX 3asiBJACHUN
TocJIe CIyIIaHUi) IJ1 TPOBEPKU, HE MU3MEHUJIOCH I MHEHME apOUTPOB
rnocJjie JaTbHEHIINX pa3MBIIUICHUI U paCCMOTPEHUSI MaTepUayioB Aea,
ellle OHO COoBelllaHue B GUKCUPOBAHHBIN JEHbB IIJIsI pACCMOTPEHUS TIep-
BOTO IPOEKTa apOUTPaKHOTO pelIeHHUs (€ro MoJib3a TaKXKe 3aKII0YaeTCs
B 00€CIIeUeHUM TOTO, YTO MpeacenaTe/b Uin Ipyrue apouTpbl, COCTaBIs-
IOIIIME YaCTh PEIIeHUS, BBIACISAT BPEeMsI JUISI €T0 MTOATOTOBKHU 10 YKa3aHHOM
JaThl) ¥ 3aKII0YUTEILHOE COBEIIIaHUE B CJTydyae HEeOOXOIMMOCTH JIJIST IO -
TBEPKIEHUS COTJIaCUsI C OKOHYATEIbHBIM PEIICHUEM J0 COTJIACOBAHHOIO
cpoka ero BelHeceHMs1. Kak yxKe ObLI0 yIIOMSIHYTO, BCE 3TU CPOKHU CIIEIyeT
BCTPOUTDH B UCXOMHBIM MpolieccyaabHbIi rpacdukK 1 3apMKCUPOBATH TaM,
YTOOBI apOUTPHI HE TUIAHUPOBAIY TIPOTUBOPEUALINX IPYT APYry 00s3a-
TEJbCTB, M CTOPOHBI MOTJIM OBITh YBEPEHBI B TOM, KOTAa pelieHrue Oyaer
BBIHECEHO.

Heckonbko apoutpoB 6panu Ha ce0sh 00SI3aHHOCTD MPU UCTTIOJTHEHU U
(byHK1IMIT TpeacenaTess Bceraa OCTaBAITh HEIE o TTOcye CAyIaHui CBO-
00IHOI1, YTOOBI HEMEIJICHHO HayaTh MUcaTh PEeIIeHUe, TT0Ka MaTepuallbl
Jiena, ToKa3aTeIbCTBa U JOBOMIBI CTOPOH CBeXXU B aMsTu. [lomo6Hoe Tpedo-
BaHME MOXET UMETb CMBICJI IIPU COCTaBJICHUY IOTOBOPA, TMOATMCHIBAEMOI0
C npejacenareneM TpuOyHaia.

B ciyyae BOZBHMKHOBEHMS BOITPOCa O KOMITETEHIIMU WJIM MHOTO MpeBa-
PUTEIBLHOTO BOIIpOca B TpauK ClieAyeT aHaJIOTMYHBIM 00pa30M BKJIIOUATh
MPOBeNeHUE COBEIIAHNS I BBIHECEHUE PEIICHHSI 110 JaHHOMY Borpocy. UTo
KacaeTcsl KOMIETEHIIMU, CTOPOHAM U apOUTpaM CJIeoyeT paCCMOTPETh BO-
MPOC O MPUMEHEHUHN METOa, KOTOPHIM MbI YCIIELITHO MOJIb3yeMcs B hrupMe
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“Debevoise & Plimpton”: TpubyHa o0s13yeTcsl K oNpeaeIeHHOMY CPOKY
OIJIACUTh PEllIeHUE «3a» WIK «IIPOTUB», IIPYU 3TOM YCTaHABJIMBasI IIPOLIEC-
CyaJIbHBIN Tpad UK IO OCTABIIMMCS BOIIPOCAM YyKe ¢ caMoro Hauaja. B ciy-
yae MPUHATHS pellieHrs] 00 OTCYTCTBUM KOMIETEHLIUMU TPUOYHAT MOXET
TOTOBUTb OKOHYATEJbHOE ITIOCTAHOBJIEHUE CKOJIb YTOAHO I0Jro. B ciyuae
MPUHSITUS TPUOYHAJIOM PEIIeHUs] 0 HAIMYMK KOMIIETEHIIMM B KPATKOM
3asIBJICHMM COOTBETCTBYIOILIETO COAECPKAHUSI CTOPOHBI OYIyT MPOMHGOp-
MMPOBaHbI 0 HEOOXOIMMOCTH JIajiee CJIe0BaTh YCTAHOBIEHHOMY rpaduKy,
a OCHOBaHMSI UISI TAKOTO PELIEHUSI MOTYT ObITh IPUBEACHBI TPUOYHATIOM
Mo3IHee.

KTo-TOo MOXeT cKa3aTb, YTO ISl TpUOYHAaa SIBJISIETCS HepealbHOM
3a/1a4ya 110 YCTAaHOBJIEHUIO CPOKA BHIHECEHUSI PEIlIeHUs B HaYajle pacCMO-
TpEeHUsI JeJia, KOoraa apOUTphbl HE UMEIOT TOCTAaTOYHbIX 3HAHUIA O TOM, KaK
CTOPOHBI OYAYT 000CHOBBIBATb CBOIO MO3MIIMIO, U O KJIIOUEBBIX BOIIPO-
cax, MoJUIeXalluX pa3pelleHno. DTy MpobieMy YaCTO MOXKHO PELIUTh,
00paTUBIINCH K CTOPOHAM C TTPOCHOOI MPeaoCcTaBUTh Oosiee MoaIpOOHbIe
Pa3bsICHEHUSI 110 eIy Ha TIEPBOM CIIyIIIAaHWH M0 MPOLIeCCyalbHBIM BOTIPO-
cam. bonee Toro, ycraHoBlIeHHE CpOKa MOXKET MIPUIATh apOUTpam 00JIbllie
PELIUTEILHOCTH, UTOOBI CIIPABJISATLCS € TPOOIeMaMU, BbI3BAHHBIMU TaK-
THUKOW CTOPOH 10 3aTATMBAHMIO Pa30MpaTe/IbCTBa, B LIEJISIX COOTIOACHMS
JAHHOTO CpoOKa.

Kak oTMeueHO Bblllie, pa3yMHbIE OXUIAHUSI CTOPOH B OTHOLIEHUM ap-
OUTPOB COCTOAT B TOM, UTO OHU TOJKHBI OBITh HE3aBUCUMBIMU U OECIIpU-
CTPACTHBIMU, & TAKXKE TOJDKHBI PACKPBITh JIIOOYI0 MH(OPMALINIO, UMEIOILYIO
K 3TOMY OTHoOIlIeHUe. [T0CKOJIbKY 110 JaHHOI TeMe YK€ MHOI'O HaIllMCaHo,
U BCE perJIaMEHThI COIePKAaT MOAPOOHbIE MOJOXEHMS 110 YKA3aHHOMY BO-
MpoCy, a TaKXKe TTOCKOJIbKY YCIIOBUS HazHaueHwus (terms of appointment)
apOMTpaXkKHbIX YUPEXKICHUI yKe 3a0CTPSIIOT BHUMaHUE Ha HeM, 51 He 00-
CYKIAI0 9TO B HACTOsIIIEeH cTaThe. TeM He MeHee MOJIOXKEHUS O TTOI00HOM
PACKPBITUY MH(POPMALIIU U 00SI3aHHOCTSX MO COOTIOIEHUIO HEUTPaJIbHO-
CTH, €CTECTBEHHO, CJIEAYET BKJIIOYATh B JII0OOI1 JOrOBOP MEXIY CTOPOHAMM
1 apOouTpaMu. AHAJIOTUYHBIM 00pa30oM, €CJIM TaKOM JOrOBOP BKIIIOUAET
00513aHHOCTH CTOPOH, B HEM CJIeAyeT MpeaycMaTprBaTh 00SI3aHHOCTh HE 3a-
SIBJISIT 0€30CHOBATEIbHBII MJIM TTIOBTOPHBIM OTBO apOUTpaMm.

HacTosiimas ctathst mocBsieHa MoBeaeHU0 apOUTPOB, KOTOPOE CIIMIII-
KOM 4YacTO HEe COOTBETCTBYET OKUAAHUSM CTOPOH WJIM JOJKHO OBITh ype-
TyJIMPOBAHO B COMIALLIEHUM CO CTOPOHAMU B CAMOM Havajie paCCMOTPEHMS
nena. Sl yacTo BBICTYIIAJ IO BOMPOCAM MOBEASHUST CTOPOH U HEOOXOIMMO-
CTH [UIsl HUX U UX TpeACTaBuTelel o0palath 0co00e BHUMaHKe Ha 0oJjiee
3 heKTUBHBIE MPOLIEAYPHI ¥ CBOM 00SI3aHHOCTH Tepen apoOuTpamMu U ap-
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ouTpaxHoii cuctemoii. [ToaToMy B HacTosIIIEl cTaThe 1 HE 3aTparuBalo
TOJIOXKEHUSI, PETyIUPYIOIINE MOBEICHNE CTOPOH U MIPeACTaBUTENeH, KOTO-
pble MOTYT OBITH BKJTIOYEHBI B IOTOBOP ¢ apouTpamu. TeM He MeHee, eciu
YIOMSIHYTb TOJIbKO HEKOTOPBIE U3 HUX, CTOPOHAM CJIeIyeT B3SITh Ha ceOst
00513aTeJIbCTBO:

* IIPUACPKUBATHCS COIIACOBAHHOTO U YTBEPKIEHHOTO MPOIIeCCyalb-
HoOro rpaduka;

* MPEICTaBATh TOJIBKO T€ MOKa3aTeJbCTBA U JOBOMBI, KOTOPbIE HEO0-
XOJIMMBI JIsI KOHEUHOTO pa3pelieHus aea;

* HE MPeaCTaBsATh JOBOIBI, HE OCHOBAaHHBIC Ha MaTepuaiax aeja uin
CyIeOHOI TTpaKTUKe, Y HEe MCKaXaTh T10Ka3aTeJIbCTBA;

* He 3asBJISITh HEOOOCHOBAHHbBIE OTBOJBI apOUTPaM;

* npuaepxuBaThcs PykoBogsiux npuHiunoB MAK oTHocuTeabHO
MPEeACTaBUTEIbCTBA CTOPOH B MEXIYHAPOIHOM apOUTpaxke, B KOTOPOM
paspelleHbl MHOTUE MPOLIECCYabHbIE ACIIEKTHI.

B 3akiioueHue cienyer OTMETUTD, YTO HEJb3sl CYMTATh cCaMO CODO0i
pa3yMeIoIIMMCS, YTO IEHCTBYIONIAsk CUCTEMa MEXIYHAPOIHOIO apouTpaxa
coxpaHutcs. Eciii Mbl OyieM Tak 1yMaTh, TO OHa UCYE3HET C MOSIBIIEHUEM
JIPYTUX ajJbTepHATUB. JIMCKyCCHsI BOKPYT MHBECTULIMOHHBIX COIIAIlIEHUI
3TO OTYET/IMBO MoKa3ajia. HalimoHanbHble Cy/Ibl, TAKUE KaK MexXayHapoi-
HBII KoMMepueckuii cyn CuHramnypa (Singapore International Commercial
Court (SICC)), co3naioT HOBble MEXaHU3MBbI JJISI TIPUBJICYECHUST MEXITY-
HapOIHBIX CIIOPOB. ByaeT pactu mony/asipHOCTh MeAMALIMU KakK crocoba
OBICTPOrO M OPUEHTHPOBAHHOIO Ha OM3HEC pa3pelLeHUs] CIIOPOB.

Takum o6pa3om, HaM HEOOXOAUMO JEUCTBOBATh TBOPUECKHU 1 aKTUBHO
MPsSIMO ceiivac B LIEJISIX COBEPILIEHCTBOBAHUS CUCTEMbI MEXKIyHAPOIHOIO
apouTpaxka 1 o0ecrieyeHus yAOBIETBOPEHUS TOTPEOHOCTE MPUOEeraronx
K HEMY CTOPOH. Sl HaJeIoCh, YTO MO€ MPEII0XKEHUE O 3aKII0UCHUN ITUCh-
MEHHOTO JIOrOBOpa MeXKy CTOPOHAMU U apOUTpaMu OyIeT CONeiiCTBOBATh
IOJIE3HOM AUCKYCCUU JIJIs1 00ECIIeUeHUST COOTBETCTBUS JAHHBIM OXUIAHUSAM
B KaXIOM JIeJIe.



BYAYLUEE TPACTOBOIO APBUTPAXA B POCCUN
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Paspewenue ceszannbix ¢ mpacmamu cnopoe é nopsioke apobumpaica, Ui,
UHaYe 2080psi, MPACMOBbLIL apoUmpadic, ObiCMpo Pa3eUeaemcs 3a pyoeicom ¢ KoH-
ya 2010-x ee. Yuumoieas 3nHauumenvtolil uHmepec poCCUCKUX KAUEHMO08 K mpa-
CIMAM U UX B03MOJICHOE HEeJCeNaHue nepedasams GO3HUKAUUE 6 C8A3U ¢ HUMU
CHOpbL HA paccMomperue cy008  «0aneKux» 0CHMPOBHbIX HPUCOUKUUSX, MONCHO
npeonoaodicUms, 4mo nosieaeHue mpacmogoeo apoumpaica ¢ Poccuu seasemcs
sonpocom baudcatiuieeo Oyoyueeo. B cmamove paccmampusaemes onpoc o mom,
KaK npodnemvl mpacmoseoeo apoumpaica, npossUUIUecs 8 npoyecce paspeuieHus
CNOPOB, CEA3AHHBIX C mpacmamil, 3a pyoexcom, moeym peuwamscs 6 Poccuiickoil
Dedepayuu. K maxum npobnemam, 6 yacmuocmu, omuocames: (i) apoumpa-
OUALHOCMYb PANUMHBIX KAMe2OPULL MPACMOoBbIX cnopos; (ii) delicmeumenbHocmy
apoumpaiicHo2o coenauierus, cooeprcausecocst 8 OOKYyMeHmax oo yupeicoeHuu
mpacma; (iii) ucnoauerue apoUmMpAaNCHbIX PeUleHUi no MmpacmosbiM Cnopam
Ha ocnosanuu Horo-Hopkckoii konsenyuu 1958 2.; (iv) npedcmasumenscmao
8 apOUMPAaMdCHOM pazoupamenscmee CReyUanbHbIX Kameeopuii 6eHeduuyuapos
mpacma. Aemop deaaem 6v1600 00 OMCYMCMEULU NPUHUUNUAALHBIX NPENAMCMEUL
Ha nymu pazeumus 3mo2o cnocooa paspeulenust C8I3aHHbIX ¢ Mpacmami CHopos
6 Poccuu u gpopmyaupyem npednodcerust no HeCeHUr U3MeHeHUl 8 deticmeyrouyee
POCCULICKOe 3aKOHOOAMeAbCME0 ¢ Y4emoM NO3UMUBHO20 3apYOeCHO20 ONbIMA.

Katouegvie carosa: nonsmue mpacma, wopuduveckas npupoda mpacma;,
oghuopHvle mpacmol; Kameopuu mpacmogsvix cnopos; apoumpaduibHOCIb,
apoumpasicHoe cozaauienue; meopusi <noopazyMeeaemoco Co2AacUs»; meopus
«YCA0BHOIU nepedau»; ICMonneasb, 0CHOBAHHBLI HA NPpage CNPAGeoAUBOCm;
Hoio-Hoprckas koneenyus 1958 e.; Tunoeoii 3axon FOHCHTPAJI o mexcoyna-
PoOHOM mopeogom apoumpance 1985 e. (¢ usmenenusmu, npunsmoimu 6 2006 e.);
npedcmagumenscmeo 6 apoumpaicHom pazoupamenvcmee; Amepukaunckas ap-
oumpaxcnas accouuauyus (AAA); Mexcoynapoonas mopeosas narama (MTII).
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The resolution of trust-related disputes by means of arbitration, or, in other
words, trust arbitration, has been rapidly developing abroad since late 2010.
Given the significant interest of Russian clients in trusts, and their possible re-
luctance to refer disputes to the courts in “distant” island jurisdictions, it can
be assumed that the appearance of trust arbitration in Russia is a matter of the
near future. The article examines how the problems of trust arbitration, revealed
in the process of resolving disputes related to trusts abroad can be solved in the
Russian Federation, in particular: (i) the arbitrability of various categories of
trust disputes; (ii) the validity of the arbitration agreement contained in the trust
documents; (iii) the enforcement of arbitration trust arbitration award under the
New York Convention of 1958; (iv) the representation in the arbitration proceed-
ings of special categories of trust beneficiaries. The author concludes that there
are no fundamental obstacles to the development of this method of resolving
trust-related disputes in Russia, and formulates proposals to amend the current
Russian legislation, taking into account the positive foreign experience.

Keywords: meaning of trust; legal nature of trust; offshore trusts; catego-
ries of trust disputes; arbitrability; arbitration agreement; theory of “deemed
acquiescence”; theory of “conditional transfer”; equitable estoppel;, New York
Convention of 1958; UNCITRAL Model Law on International Commercial
Arbitration 1985 (with amendments as adopted in 2006); representation in ar-
bitration proceedings;, American Arbitration Association (AAA); International
Chamber of Commerce (ICC).
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1. Benenue

ITomoGHO TpacTam o0lLero mpasa', apoUTPax Kak Criocod pa3pelieHust

KOMMEPUYECKHUX CIIOPOB HE3aBUCUMBIMU TPETHUMM JIMLIAMU, Ha3HAYAEMbl-
MU CTOPOHAMM’, TaKKe MMEEeT MHOTOBEKOBYIO McTOpHIo’. BmecTe ¢ Tem
1o cepeanrHbl 2000-X IT. 3T ABe cephl MpodeccnoHaaIbHON aKTUBHOCTHU
daxkTuyecku He nepecekanuch’. [TogoOHOe pasmeneHue Mpexae BCero
ObLIO CBSI3aHO C TEM, YTO CO3/IaHME TPACTOB U yIpaBlIeHWEe MU CO Bpe-
MeHeM 0(hOPMMUIIOCH B Y3KOCIIELIMAIM3MPOBAHHYIO 00JIACTh IOPUANYECKOI
MPaKTUKK’. YCIEIHOe OCYIIECTBICHUE JTaHHOM IesTeIbHOCTH TpeOOBaIO

1

Bogert G.T. Trusts. 6" ed. West Pub. Co., 1987. P. 5—8; Oakley A.J. Parker and Mellows:
The Modern Law of Trusts. 9" ed. Sweet & Maxwell, 2008. P. 1—6; Zweigert K., Kotz H. In-
troduction to Comparative Law / Trans. by T. Weir. 3" ed. Oxford University Press, 1998.
P. 188—189.

CM., HaipuMmep: Lew J.D.M., Mistelis L.A., Kréoll St. M. Comparative International Com-
mercial Arbitration. Kluwer Law International, 2003. P. 2—3; Moses M.L. The Principles
and Practice of International Commercial Arbitration. 3 ed. Cambridge University Press,
2017. P. 1-3. VIHBeCTULIMOHHBI/ A apOUTPaX B KaUueCTBE Criocoda pa3pelieHust MHBECTU-
IIMOHHBIX CIIOPOB UMEET MEHee MTPOIOJDKUTETbHYIO UCTOPUIO, TaK KaK OH HaYall aKTUBHO
Pa3BUBATKLCS JIMIIL TTOCIIE MPUHSTHSI KOHBEHIIMM T10 yperyTMpOBaHUIO MHBECTUITMOHHBIX
CITOPOB MEXITy TOCYIAapCTBAMU W (GDU3NUECKUMU WU I0PUINIECKUMU JTUIAMK IPYTHX TO-
cynapcts (BammHrroH, 18 mapra 1965 r.) (Tak Ha3biBaeMOii BalllMHITOHCKOW KOHBEHLIMN)
(https://icsid.worldbank.org/en/Documents/icsiddocs/ICSID %20Convention%20English.
pdf; cm. Takke: Reinisch A., Malintoppi L. 18. Methods of Dispute Resolution // The Ox-
ford Handbook of International Investment Law / P. Muchlinski, F. Ortino, Chr. Schreuer
(eds.). Oxford University Press, 2008. P. 692—693).

Jones W.C. Three Centuries of Commercial Arbitration in New York: A Brief Survey // Wash-
ington University Law Quarterly. 1956. No. 2. P. 218—219 (zoctynHo B MuTepHeTe 1o an-
pecy: https://openscholarship.wustl.edu/law_lawreview/vol1956/iss2/3); Moglen E. Com-
mercial Arbitration in the Eighteenth Century: Searching for the Transformation of Amer-
ican Law // Yale Law Journal. 1983. Vol. 93. No. 1. P. 135—140 (goctynHo B UnTepHeTe
mo anpecy: https://digitalcommons.law.yale.edu/ylj/vol93/iss1/4); Sherman E.F. Arbitra-
tion in Wills and Trusts: From George Washington to an Uncertain Present // Arbitration
Law Review. 2017. Vol. 9. P. 84 (noctynHo B MHTepHeTe 1o aapecy: https://elibrary.law.psu.
edu/arbitrationlawreview/vol9/iss1/21/); Wolaver E.S. The Historical Background of Com-
mercial Arbitration // University of Pennsylvania Law Review. 1934. Vol. 83. P. 133—138
(moctynHo B MHTepHeTe 110 anpecy: https://scholarship.law.upenn.edu/penn_law_review/
vol83/iss2/2).

Boesch B.W. The ICC Initiative // Trusts & Trustees. 2012. Vol. 12. Issue 4. P. 316. https://
doi.org/10.1093/tandt/tts013

Strong S.1. 1. Introduction: Global Developments in Trust Arbitration // Arbitration of Trust
Disputes: Issues in National and International Law / S.1. Strong (ed.). Oxford University
Press, 2016. P. 4 (paras. 1.03—1.04).
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HaJIM4usl [1yOOKMX MO3HAHUI U OIbITa, KOTOPBIMU J1aJIEKO HEe 00s13aTeIb-
HO 00Jyiaa I MHOTUE IOPUCTHI, (POKYCUPYIOLIMECST Ha IPYTUX 00JIacTsIX
MPaKTUKHU, B YACTHOCTU Ha MEXIYHAPOIHOM KOMMEPUYECKOM apOUTpaxe.
IToMuMO 3TOrO, BILIOTH A0 HEIaBHETrO BPEMEHM TPACThl pacCMaTpUBa-
JIUCh UCIMOJIb3YIOIIMMHU MX JIUIIAMM IJIaBHBIM 00pa3oM B KauecTBe 3(-
(beXTMBHOTO MHCTPYMEHTA Iepeaauyy UMYLIECTBA MEXIY MOKOJCHUSIMU
OJIHOI CeMbU WJIM 3alUThl AKTUBOB OT KPEIMTOPOB', a B CJlyyae TPacToB,
C03aBaeMbIX 10 3aKOHOAATEJbCTBY O(MDIIOPHBIX IOPUCAUKIIMI, B Kaue-
CTBE MHCTPYMEHTA JUIsI COXpaHEeHUs] KOH(PUAEHIIMAIbHOCTH BIaAeHUS
MMYIIECTBOM U MOJIyY€HHUsI HAJIOTOBBIX MPEUMYILIECTB* WIN MPOCTO IS
YKJIOHEHUsI OT YILIaThl HaJloros’. Kpome Toro, I0pucThl, CelUaIu3upyo-
LIKecs: Ha MeXIyHapOIHOM KOMMEPUECKOM apOUTpake, 1ajJeKo He BCcerna
paccMaTpyBajIv JaHHbIE 00J1aCTU ITPAKTUKHU B KQUECTBE MPUBJICKATEIbHBIX
B MHTEJUIEKTYaJIbHOM U (MJI1) (pMHAHCOBOM IUIaHE, a TAKXKe C TOYKU 3pe-
HUSI BO3MOXHBIX MPO(eCCUOHAIbHBIX PUCKOB, HEM30€XHO CBSI3aHHBIX
C CONCMCTBUEM KJIIMEHTAM B «ONTUMU3aLUW» (MJIM, MHaYe TOBOPSI, MU~
HUMU3aIUN) HaJloToo0JIoXKeHUs1. HakoHell, Ha MPOTS)KEHUU CTOJETUI
paspellieHHue CBSI3aHHBIX ¢ TpAaCTaMU CIIOPOB SIBJISIIOCH IIPEepOraTuBOi
CyloB’, a B cilyyae O(ILIOPHBIX TPACTOB CYI0B, HAXOISIIUXCS B TAJIEKUX 3a-
MOPCKUX I0pUCOUKIMIX. HeTpyTHO MPennonoxuThb, 4To Y MPAKTUKYIOLIMX
B OTUX CTpaHaX IOPUCTOB, COCTABJISIIOIIMX JOKYMEHTHI JIJIs TPACTOB, MOTLJIa
OTCYTCTBOBATD JI0CTaTOYHAsI MOTUBALIMS BKJIIOYATh B HUX apOUTPaKHYIO
OrOBOPKY, pa3pyllasi TeM CaMbIM IOPSIOK BElIEi, CKJIaablBaBILIMIACs
JIOJITHE TO/Ibl, KOTOPbIIi, BEPOSITHO, UX BIOJIHE yCTpauBal.

Tem He MeHee K Hauany XXI B. maHHas cuTyalus Hadajaa MOCTeTIEHHO
MEHSIThCSI. BO-IIepBbIX, XOTsI TPACThI MO-TIPEXXKHEMY COXPaHSIIU CBOIO Tpa-

' Adkisson J.D., Riser Chr.M. Asset Protection: Concepts and Strategies for Protecting Your

Wealth. McGraw-Hill, 2004. P. 119—129 (Ch. 11. Trusts for Asset Protection); Engel B.S. As-
set Protection Planning Guide. 2™ ed. CCH Incorporated, 2005. P. 179—181; Rothschild G.
Asset Protection Trusts // A Guide to International Estate Planning / L.-A. Basha (ed.).
2" ed. ABA Pub., 2014. P. 687—693.

? Schmidt v. Rosewood Trust Ltd. (Isle of Man), [2003] UKPC 26, para. 1 (zoctymso B UH-
TepHeTe 110 aapecy: https://www.bailii.org/uk/cases/UKPC/2003/26.html); Palan R., Mur-
phy R., Chavagneux Chr. Tax Havens: How Globalization Really Works. Cornell University
Press, 2010. P. 12—13.

Sterk S.E. Asset Protection Trusts: Trust Law’s Race to the Bottom // Cornell Law Review.
2000. Vol. 85. No. 4. P. 1048 (noctynHo B MHTepHeTe 1o azapecy: https://scholarship.law.
cornell.edu/clr/vol85/iss4/3).

Hayton D. The Hague Convention on the Law Applicable to Trusts and on Their Recogni-
tion // International and Comparative Law Quarterly. 1987. Vol. 36. Issue 2. P. 260.
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TULIMOHHYIO POJIb MHCTPYMEHTA HACJIeICTBEHHOTO TJIaHUPOBAHMS M 3alllM -
Thl aKTUBOB, K 5TOMY BPEMEHM Ha MEPBbI TUIaH BBIIUIO UCIOJIb30BaHUE
TPAaCTOB B CaMbIX Pa3HOOOPA3HbBIX MEXKAYHAPOIHBIX KOMMEPUYECKUX U MH-
BECTUIIMOHHBIX caeikax'. [TocKoabKy MeXIyHapOTHBIM KOMMEPUYECKUI
apOMTpax 4acTO pacCMAaTPUBAETCS B KAUECTBE MPEANOYTUTEILHOIO criocoba
pa3pelleHusT MeXIyHapOIHbIX KOMMEPYECKUX CIIOPOB’, IT0J00HOE coueTa-
HUE «MEXIYHapOIHOTO» U «<KOMMEPUECKOT0» JIEMEHTOB, CTOJIb HATJISITHO
MPOSIBUBIIEECS B TPACTax B MOCJAEIHUE TOAbI, MOOYXIAI0 CIIELIMATNCTOB
B 00J1acTH apOuTpaxka 0OpaTUTh CBOM B30Pbl Ha TPACThI C TOUKU 3PEHUS
BO3MOXHOTIO pacIiupeHusi chepbl CBOCH AesITeIbHOCTH .

Bo-BTOpBIX, K HaYaJly HOBOTO CTOJICTUSI KOJIMYECTBO CBSI3aHHBIX C Tpa-
CTaMU CyIeOHBIX CITOPOB 3aMETHO BO3pociio’. [ToOyauTeibHOM TPUYMHOMN
IJI TIOMOOHOTO POCTa OblyIa MPeXkIe BCEro CMeHa MOKOJeHU B odIiop-
HBIX TPAaCcTax, MHOTHE 13 KOTOPBIX ObLIM co3aaHbl B 1960—1970-x rr. B TO
BpeMsI KaK y4peIuTe/IM JaHHbIX TPACTOB JUUYHO 3HAJU JTOBEPUTEIbHbIX
COOCTBEHHMKOB, KOTOPBIM OHM paHee Mnepeaaid CBOM aKTUBbI, HOBOE I10-
KoJieHre OeHedUILIMapoB He TOJBKO He MPUHUMAIO0 KaAKOT0-JIM0O y4acTus
B IIPOLIECCE CO3[aHMUsI TPACTOB, HO M BO MHOTHX CJIydasiX JIaxKe He JI0rabl-
BaJIOCh 00 MX CYIIECTBOBAHUU. DTO, B CBOIO OUEPEIb, HEPEIKO MPUBOINIO
K B3aMMHOMY HEJIOBEPUIO U, COOTBETCTBEHHO, K criopaM OeHehUIIMapoB
KaK C JOBEpUTEIbHBIMM COOCTBEHHMKAMM, TaK U C IpyTUMU OeHeduU -
nuapamu. Kpome toro, TpacThl Bce 60JIble CTAHOBUIMCH MIPEIMETOM
HMCKOB «BHEILHUX» [0 OTHOILIEHUIO K HUM JIMII, TAKUX KaK HACJIeIHUKH,

Fuller G. Trusts as Investment Platforms // Trusts and International Tax Treaties / M. Ca-
desky, R. Pease (eds.). Tottel Pub., 2006. P. 41—45; O’Hagan P., Anderson A. Purpose Trusts
and Charitable Trusts in Securitisation and Other Structured Finance Transactions // Ex-
tending the Boundaries of Trusts and Similar Ring-Fenced Funds / D. Hayton (ed.). Kluwer
Law International, 2012. P. 181; Langbein J. H. The Secret Life of Trusts: The Trusts as an In-
strument of Commerce // Yale Law Journal. 1997—1998. Vol. 107. P. 165 (zoctynHo B UH-
TepHeTe 1o azapecy: https://digitalcommons.law.yale.edu/fss_papers/503/); Schwarcz St.L.
Commercial Trusts as Business Organizations: Unraveling the Mystery // Business Lawyer.
2003. Vol 58. P 560—561 (moctymHo B MHTepHeTe 110 aapecy: https://scholarship.law.duke.
edu/faculty_scholarship/990).

Born G.B. International Arbitration: Law and Practice. Kluwer Law International, 2012. P. 9.
’  Disputes Involving Trusts / N.P. Vogt (ed.). Gostick Hall Pub., 1999. P. 7.

Kantor M. 2. The Use of Trusts in Financing Transactions: Special Issues Relating to Arbi-
tration of Commercial Trusts // Arbitration of Trust Disputes: Issues in National and Inter-
national Law / S.1. Strong (ed.). P. 31—43 (paras. 2.56—2.92).

’ Strong S.I. Arbitration of Trust Disputes: When Two Bodies of Law Collide // Vanderbilt
Journal of Transnational Law. 2012. Vol. 45. P. 1160.
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JIMILIEHHBIEe 00s13aTeJIbHOM N0JIM, OBIBILIUIA CYIIPYT (CYyInpyra) yupeauTesst
WU ero (ee) KpeauTopshl'.

[To Mepe yBenuYeHMs YK CIa MOA0OHBIX CIIOPOB HEAOCTATKU CYILLIECTBYIO-
LIEH CUCTEMBI UX Pa3pelleHusT B TOCYIapCTBEHHBIX CyIaX CTAHOBUJIMCH BCE
Gosee oueBUAHBIMU. KilaccMuecKUM pUMepOM 3THUX HEIOCTATKOB SIBUIOCH
paccmoTpeHue ncka bapoHa Tuccena (Baron Thyssen) K moBepuTeTbHBIM
cobcTBeHHMKaM Tpacta “Continuity Trust” B BepxoBHoM cyne bepmynckux
OCTPOBOB’. XOTsl, C TOUKHU 3PEHUST YUPEIUTEISI, OMHOM 13 OCHOBHBIX LIeJIeit
CO3/IaHMSI TPACTa SIBJISIETCS COXpaHEeHWe KOH(DUASHIIMATbHOCTY BJIaIeHMS
aKTUBaMU’, UMEHHO KOH(UIECHIIMAIbHOCTh OKa3aJach OJHOM UX MEPBbIX
«KEPTB» MOCJIEIOBABILETO IPOMKOTO CYIeOHOIO MpolLiecca, BbI3BaBLIETO 3HA-
YUTEJIbHbBIN OOILIECTBEHHBIM pe3oHaHC. [IoMMMO 3TOro, 10 OLIgHKaM COBpe-
MEHHMKOB, JIEJIO pACCMaTPUBAJIOCh «<HAYMHAIOLIMM CYbEii», KOTOPOMY CITOp
0KazaJjicsl SIBHO He 10 Tutedy. B uTore, 1ocjie Toro Kak pacxojbl Ha alBOKATOB
npocturar 100 MiTH (. CT., Cyapst OTKA3aJICs OT JATbHEMIIIEro BeAeHN Aeiia’.

CrpeMJyieHre COXPaHUTh KOH(PUACHIUATBHOCTD, a TAKXE 00ECIeUUTh
OBICTPOE U HEIOPOTroe PaCCMOTPEHUE CIIOPOB KOMIETEHTHBIMU JIMLIAMU
MOOYAMIIO CIIELIMAJIMCTOB B 00JIACTU TPACTOB K MOUCKY aJlbTePHATUBHBIX
CII0CO0O0B MX pa3pelleHus, BKJIoyas Meauanuio u apoutpax’. [1o mepe
pacrpocTpaHeHus: apOuTpaxka Ha HOBYIO KaTerOpUIO CIIOPOB M POCTa €ro
MOIYJISIPHOCTHU B apOUTPaKHOE 3aKOHO/IATEIbCTBO Psifia TPACTOBBIX IOPUC-
IUKIME, B yacTHOCTH baramckux octpoBos’, I'epHcu’, MajbThl®, a TaKKe

Wiistermann T. Arbitration of Trust Disputes // New Developments in International Com-
mercial Arbitration 2007 / Chr. Miiller (ed.). Schulthess, 2007. P. 38.

CM. 00 aToMm, Hanipumep: McDonald T. Epic Family Dispute Swirls Around a Matter of
Trust (8 July 2001) (https://www.latimes.com/archives/la-xpm-2001-jul-08-mn-19684-
story.html).

> Antoine R.-M. Offshore Financial Law: Trusts and Related Tax Issues. 2" ed. Oxford Uni-
versity Press, 2013. P. 133 (paras. 8.01—8.02).

Molloy T., QC, Graham T. Arbitration of Trust and Estate Disputes // Trusts & Trustees.
2012. Vol. 18. Issue 4. P. 279. https://doi.org/10.1093 /tandt/tts021

> Cohen L., QC, Poole J. Trust Arbitration — Is It Desirable and Does It Work? // Trusts &
Trustees. 2012. Vol. 18. Isuue 4. P. 324. https://doi.org/10.1093/tandt/tts014

®  Trustee (Amendment) Act, 2011, Sec. 18 (http://laws.bahamas.gov.bs/cms/images/LEG-
ISLATION/AMENDING/2011/2011-0054/TrusteeAmendmentAct2011.pdf).

Trusts (Guernsey) Law, 2007, Sec. 63 (http://www.guernseylegalresources.gg/article/97620/
Trusts-Guernsey-Law-2007-Consolidated-text).

Arbitration Act, Art. 15A(2) (http://justiceservices.gov.mt/Download Document.aspx?app=
lom&itemid=8854&I1=1).
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mTatoB Apu3oHbl' 1 Dopuasl’, ObUIM BHECEHBI U3MEHEHUS, HAIIpaBJICHHbIS
Ha pellleHue BO3HUKAIOLIMX MPO0JIeM U CONEICTBHE ero najbHeuIleMy
pa3Butuio’. He octaiuch B CTOPOHE OT OTKPBIBAIOIIMXCSI BOBMOXKHOCTEM
M0 PaCUIUPEHUIO CBOei chepbl AeITeIbHOCTU U MEXIyHapOoIHbIe apOu-
TpaxHble yupexaeHus. Tak, B okTsaope 2006 r. Komuccuss MexayHapoaHoi
toprosoii manatel (MTIT) (International Chamber of Commerce (nanee —
I1CC)) yupeauna pabouyro rpyImy o Tpacram u apourpaxy’. Pesynbra-
TOM ee paboThl siBUIIOCHh MpuHATHE B 2008 1. apouTpaxkHoit oroBopku /CC
JUISI TPACTOBBIX CIIOPOB’, KOTOPYIO BIIOCJIEACTBUY 3aMEeHMIa apOUTpakKHast
oroBopka, npuHsaTas B 2018 r.° Co cBoeii cTopoHbI AMepUKaHCKast apOn-
TpaxkHas accormanus (American Arbitration Association (AAA)) yrBepauia
apOUTpaXKHbIE TTPaBUIIA [UIsI CIIOPOB, CBSI3aHHBIX C 3aBELIAHUSIMU U TpacTa-
MM, BKJIIOYAsI CTAHIAPTHYIO apOUTPaKHYIO OTOBOPKY .

PocT nonyisipHocTu pa3pelieHus: CBSI3aHHBIX ¢ TpacTaMU CIIOPOB
B IOpsiIKe apOuTpaxka 3a pyoexkoM, WM, MHaye TOBOPsI, TPACTOBbIM ap-
OuTpax, HECOMHEHHO, TIpeacTaBiisieT B Poccuu 3HaYMTeIbHBII MHTEPEC.
XoTsl caMa uzes nepeayr CBOero UMYIIECTBa B COOCTBEHHOCTb TPEThEMY

' Ariz. Rev. Stat., § 14-10205 (2019) (Title 14 — Trusts, Estates and Protective Proceedings)
(https://www.azleg.gov/ars/14/10205.htm).

> Fla. Stat., § 731.401 (2019) (Arbitration of disputes) (http://www.leg.state.fl.us/statutes/
index.cfm?App_mode=Display_Statute&Search_String=& URL=0700-0799/0731/Sec-
tions/0731.401.html).

Conaglen M. 4. Trust Arbitration Clauses // Trusts and Modern Wealth Management /
R.C. Nolan, K.F.K. Low, T.H. Wu (eds). Cambridge University Press, 2018. P. 123—128.

* Boesch B.W, Op. cit. P. 316.

> Koch Chr.P. Tale of Two Cities! — Arbitrating Trust Disputes and the ICC’s Arbitration
Clause for Trust Disputes // Yearbook on International Arbitration. 2012. Vol. I1. P. 199—
200 (moctynHo B MHTepHeTe 1o agpecy: http://gmjones.org/pdfs/a-tale-of-two-cities-
arbitrating-trust-disputes-and-icc-trust-arbitration-clause.pdf).

ICC Arbitration Clause for Trust Disputes and Explanatory Note (ICC Publication 891-0).
ICC Pub., 2018 (moctynHo B MHTepHeTe 1o aapecy: https://iccwbo.org/content/uploads/
sites/3/2018/11/icc-clause-for-trust-disputes.pdf); cM. Takxe: MexmyHapoaHast Toprobast
rajara 3amnyckaer apoUTpaxKHyr0 OrOBOPKY ISl CITIOPOB, CBSI3aHHBIX ¢ TpactaMu (12 neka6-
pst 2018 1.) (http://www.iccwbo.ru/komissii/arbitrazhnaya-komissiya/novosti-komissii/
element.php?ELEMENT _1D=5849).

7 Wills and Trusts Arbitration Rules (Rues Amended and Effective June 1, 2009) (https://www.
adr.org/sites/default/files/Wills%20and %20 Trusts%20Arbitration%20Rules %20Jun %20
01%2C%202009.pdf); Wills and Trusts Arbitration Rules and Mediation Procedures (Rules
Amended and Effective June 1, 2012) (https://www.adr.org/sites/default/files/Commer-
cial%20Wills%20and %20Trusts%20Rules%2012813%20-%20Archieve %202015%200ct %20
21%2C%202011.pdf).
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JIAILY «I10J1 YeCTHOE CJI0BO», Jiexkalllasi B OCHOBE IOHSITHUsI TpacTa O0IIEero
mpaBa, MO-TPEeXXHEMY CITOCOOHA BBI3BIBATh OINPEASICHHBIM CKENMTUILIM3M
y JIIOAEM, BOCIMTAHHBIX HA TPAAULIMIX KOHTUHEHTAJIbHOM IIPaBOBOM CU-
CTeMbI, KaK IMOKa3bIBalOT MHOTOUYMCIEHHBIE OMTyOIMKOBaHHBIE CyIeOHbIE
¥ apOUTpakHbIC 1eJia, BO3MOXKHOE HeIOBepHe HE CTal0 HEMPEOI0JIMMbIM
MPEensITCTBUEM K MCIOJb30BaHUIO 3TOT0 MHCTPYMEHTA POCCUNCKUMU
rpaXaaHaMM ¥ OPUANISCKUMU JTULIAMU B CAMBIX Pa3HOOOPa3HbIX CUTYya-
nusax'. bonee Toro, MOXXHO TTPOTHO3MPOBATh, YTO IO Mepe peaanu3aluun
npoekTa «CHUXeHUe HaJIoroBoi 06a3bl U TiepeHoc puodbLin» («IIpoekra
BEPS»)’ natepec poCCUMCKUX JULL K MCITOJIBL30BAHUIO TPACTOB OyIeT
TOJIbKO BO3PacTaTh.

Hannsbiit [TpoexT 6611 MHUIIMMPOBaH OpraHu3aiyeil 95KOHOMUYECKOTO
cotpyaHudectBa u pa3Butus (Organisation for Economic Co-operation
and Development (OECD)) (manee — ODCP) u I'pynnoii 20 («bonbioii
nBanuatkoii» i G20) B Havane 2010-X IT. B OTBET Ha UCITOJIb30BaHNE MEX-~
MYHApPOJIHOTO HAJIOTOBOTO TIJIAaHUPOBAHMSI, HAIIPABICHHOTO Ha CHIDKEHUE
HaJIOTOBOM 0a3bl U Mepeaavy J0X0I0B IPYroMy HaJIOTOIIATEbIIUKY B Me-
cTa, [Jie OHU MOABepraloTcsi 0oJiee 6JAroNpPUSITHOMY HaJIOTOBOMY PEXUMY’,
4aCcTO MMEHYEMBbIE «HAJI0TOBBIMU TaBaHsaMm»*. [To MHeHnI0 ODCP, ogHuM

Hampumep, co3nanue IBYX TUCKPEIIMOHHBIX 0€30T3BIBHBIX TPACTOB IO 3aKOHOIATEIBCT-
By Pecniyonuku Kunp u HazHaueHue yupeauTesisi MpOTeKTOPOM U OCHOBHBIM OeHedu -
mrapom Hapsiny co cBoumu netbMu (BGer SA_259/2010 vom 26.04.2012 (http://www.
servat.unibe.ch/dfr/bger/120426_5A_259-2010.html)); co3nanue TpactoB wieHoMm CoBe-
ta Penepaliiul, yTpaTUBIINM B pe3yJIbTaTe CBOETO N30paHUsI IPaBO Ha 3aHSITHE TTPEITIPH -
HUMATeJIbCKOM IeSATEIbHOCTBIO U yIacTUE B YIIPABIEHUU XO3SICTBYIOIIUMU CyObeKTaMK
(JSC Mezhdunarodniy Promyshlenniy Bank & Anor. v. Pugachev, [2014] EWHC 4336 (Ch.)
(https://www.bailii.org/ew/cases/ EWHC/Ch/2014/4336.html)); co3naHue TMCKpEIIMOH-
HOTO TpacTa U1l BJlaJeHusl HeBMXUMOCTbIO B JIoHnone (Slutsker v. Haron Investments Ltd.
& Anor., [2013] EWCA Civ. 430 (http://www.bailii.org/ew/cases/EWCA/Civ/2013/430.
html)); co3naHue Tpacra, cmocoOCTBOBABILErO MOJYYEeHUIO cTaTyca MHBecTopa 1o Jo-
roBopy K DHepretuueckoit Xapruu (Hulley Enterprises Limited (Cyprus) v. The Russian
Federation, PCA Case No. AA 226, Final Award (18 July 2014) (https://pcacases.com/web/
sendAttach/418); Yukos Universal Limited (Isle of Man) v. The Russian Federation, PCA Case
No. AA 227, Final Award (18 July 2014) (https://pcacases.com/web/sendAttach/420)); co-
37aHKE ABYX TPACTOB TI0 3aKOHOIATEILCTBY OcTpoBa MaH (Schmidt v. Rosewood Trust Ltd.
(Isle of Man), [2003] UKPC 26).

?  Addressing Base Erosion and Profit Shifting, OECD Pub., 2013. https://doi.org/10.1787/
9789264192744-en

Addressing Base Erosion and Profit Shifting. P. 13.

3

*  Cwm., nanpumep : McCann H. Offshore Finance. Cambridge University Press, 2006. P. 27—
33; Shaxson N. Treasure Islands: Tax Havens and the Men Who Stole the World. 9" ed.

Vintage Books, 2011. P. 8—10; Urry J. Offshoring. Polity Press, 2014. P. 44—48.
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U3 KJIIOYEBBIX (DAKTOPOB, MO3BOJISIONINX KBAIM(MULIMPOBATDH OIPEACICHHYIO
IOPYICAMKIINIO B KAYECTBE «HAJIOTOBOI1 raBaHU», SIBJISIETCSI OTCYTCTBUE TPeOO-
BaHMsI O TOM, YTOOBI JAESATEIbHOCTb, OCYIIECTBIsIEMasl 3aperMCTPUPOBAHHON
KOMIIaHMel, OblJ1a cyliecTBeHHOM' . OTCYTCTBUE TAKOTO TpeOOBaHUSI CBU-
JETEIbCTBYET O TOM, UTO COOTBETCTBYIOIIAS IOPUCIUKIIMS MOXET IBITATHCS
MPUBJICYb UHBECTULIMU U CHCIKM, KOTOPbIE MOTHBUPYIOTCSI YMCTO HAJIO-
TOBBIMM cOODOpaxeHussMu. Ero oTcyTcTBrE, BO3MOXHO, TAKXKE YKA3bIBAET
Ha TO, YTO IOPUCAUKIIMS He obecrieurBaeT (MM He MOXET 00eCIIeYUTh)
MPaBOBOI WJIM KOMMEPUYECKOI Cpe/ibl MJIM He TIPEeI0CTaBIIseT KaKUX-I1M00
9KOHOMUYECKUX MPEUMYILECTB, KOTOPbIC MPUBJICKIN Obl CYILIECTBEHHYIO
MPeANPUHUMATEBCKYIO IeSITeIbHOCTh B OTCYTCTBUE BO3MOXHOCTE TSI
MMHUMM3aLM1 HAJIOTOB’.

ITocne Toro kak B 2018 r. OB CP pacnipoctpaHuia npuMeHeHUE Tpebo-
BaHUIi1 O CYIIECTBEHHOM XapakKTepe JesaTeIbHOCTH (substantial activities)
Ha IOpUCIUKIINY, KOTOPBIE HE TIpeaycMaTprBaIl KOPIIOPAaTMBHOTO Hajlora
Ha NMPpUObUIM WM BBOAWIM TOJBKO HOMUHAJIBHBII KOPIOPATUBHbIM Ha-
JIOT”, LIeJIbIi Psifl ODILIOPHBIX IOPUCAUKIINI, TPAAULIMOHHO UCIOIb3yEeMbIX
POCCUICKMMM JIMLIAMU, B YacTHOCTH bputanckue BupruHckue octpona’
u KaiitMaHOBBI OCTpOBA’, BBEJIM COOTBETCTBYIOIIME TPeOOBAHUS B CBOE BHY-
TpeHHEee 3aKOHOIATE/IbCTBO, 1 3Ta TeHICHLIMSI, BEPOSITHO, coxpaHuTcs. Cpenu
HauboJIee TUTTMYHBIX U3 YKa3aHHBIX TpeOOBaHUI OblIa HEOOXOAMMOCTh
HaliMa IOCTaTOYHOIO YMCJa HaaIexKalluM 00pa3oM KBaIMMULIMPOBAH-
HBIX COTPYAHUKOB, (DU3NUECKHN TTPUCYTCTBYIOLINX B COOTBETCTBYIOLICH
IOPUCIUKIIMHY, YTOOBI HECTU B HEil afeKBaTHbIE PACXO/bl, a TAKXKE HATMYMS
(pusnyecknx opuCcoB UM MOMEIIEHUH, TTOAXOASAIIMX AJIsI OCHOBHOI Aes-
TEJIbHOCTU, IIPUHOCSIIEH 10X0".

' Harmful Tax Competition: An Emerging Global Issue. OECD Pub., 1998. P. 22—23
(para. 52). https://doi.org/10.1787/9789264162945-en

Harmful Tax Competition: An Emerging Global Issue. P. 24 (para. 55).

Resumption of Application of Substantial Activities for No or only Nominal Tax Jurisdic-
tions. Inclusive Framework on BEPS: Action 5. OECD Pub., 2018. P. 10 (para. 17) (mo-
crynHo B MlHTepHeTe 1o anpecy: www.oecd.org/tax/beps/resumption-of-application-of-
substantial-activities-factor.pdf).

Economic Substance (Companies and Limited Partnership) Act, 2018 (https://www.bvifsc.
vg/sites/default/files/act_no 12 - economic_substance companies_and_limited_partner-
ships_act_2018.pdf).

The International Tax Co-operation (Economic Substance) Law, 2018 (Law 45 of 2018)
(http://www.gov.ky/portal/pls/portal/docs/1/12738510.PDF).

Economic Substance (Companies and Limited Partnership) Act, 2018, Sec. 8(1)(b).
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Takum obpa3om, ¢ TOUYKU 3pEHUST POCCUNCKUX TPaKIaH U KOMIIaHUM,
JKeJIaIoIIMX IMPOI0JIKATh CBOIO TJI00AIbHYIO NESITeJIbHOCTh Ha 06a3e 3TUX
IOPUCOUKIINI, BBeACHUE TPEOOBAHUI K CYIIIECTBEHHOMY XapaKTepy Jes-
TEJbHOCTH MPUBEJIO K YBEINUCHUIO SKCILTyaTallMOHHBIX pacxoa0B. B To
K€ BpeMsl, TIOCKOJIbKY TTOJ00HbBIe TPEOOBAHMST IPUMEHUMBI K IOPUINYIEC-
CKMM JIMLIaM', IpeANTPUHUMATENIN, HE XeJalole HEeCTU TaKUe PacXObl,
MOTJIX OBl PACCMOTPETH BOIIPOC O PECTPYKTYpHU3AlIMU CBOC KOMMepUe-
CKOI 1 MHBECTULIMOHHOM JAESITEJIbHOCTU YePE3 TPACThI, OPUAUYECKUMU
JIMIIaMHU He siBJistionuecs’. B pe3yabraTe BBeAeHME TPeOOBAHUI CYIIECT-
BEHHOTO XapakTepa, CO BCEil 0UEBUAHOCTbHIO CTAHOBSIILIEECS] OOIEMUPO-
BOI TEHICHIIMEH, B COUETAHUM C TIOHSITHBIM XXeJJaHUeM Or3Heca n3dexkaThb
YBEJUUEHMST IKCIUTYaTallMOHHBIX PACXOA0B MOATAIKUBAIO POCCUNCKUX
npeanpuHUMaTeseil, BBIOMpaIINX COOTBETCTBYIOIEE CPEACTBO IS
CTPYKTYPUPOBAHUS CBOEU MEXAYHAPOIHOU AESITEIbHOCTU, OOPATUTHCS
K TpacTam.

HeTpynHo mpeamnonoxurh, 4To YBeIUUEeHUE KOJUIECTBA POCCUNCKIX
MOJIb30BaTeNIei 3apyOeXKHBIX TPACTOB MPUBEACT K POCTY YKCJIa CBSI3aHHbIX
¢ HUMU criopoB. [Ipu 5TOM MOXHO 0XUIATh, UTO, TIOAOOHO 3apyOeKHBIM
YUPEIUTEIISIM, TTOJIb30BATEIM TPACTOB C «POCCUMCKUM DJIEMEHTOM» TaKXKe
MMEIOT MHTepeC B KOHGMUIECHINATIBHOM, OBICTPOM M HEIOPOTOM pa3peliie-
HUU BO3HUKAIOIINX MEXIY HUMHU CITIOPOB 0€3 HEOOXOAMMOCTH OOpallleHUS
B TOCYIapCTBEHHBIE CYIbl B «IaJeKUX» OCTPOBHBIX IopucInuKuusax. Coot-
BETCTBEHHO, MOXHO IMPOrHO3UPOBATh, YTO CIIPOC HA TPACTOBBII apOUTpax
Ha POCCUIICKOM PBIHKE OYAET TOJBKO BO3PACTaTh.

YuuteiBasg HaIu4yMe MOITOOHOTO CIIpoca, BeCbMa BEPOSITHO, UTO YXkKe
B caMoe OKaiiiiee BpeMsl MpeANpUUMUMUBbIE POCCUIICKIE U 3apyOeKHbIe
IOPUCTHI, a TAKXKe apOUTpaXkKHbIE YIPEKIECHUS HAUHYT Mpeaiarath yCayru

Economic Substance (Companies and Limited Partnership) Act, 2018, Sec. 5(1).

> Sitkoff R.H. 18. Trust Law as Fiduciary Governance Plus Asset Partitioning // The Worlds of
the Trust / L. Smith (ed.). Cambridge University Press, 2013. P. 435 (moctynHo B MHTep-
HeTe 10 azipecy: https://pdfs.semanticscholar.org/9870/38ecc50c0374dc337d7b87d9%ecd 16
777f0al.pdf). MickmoueHne coCTaBIsIIOT TAK Ha3bIBAEMbIE «CTATyTHBIC TPACTHI» (statutory
trusts) B CLLIA, KoTopbie SIBISIIOTCST IOpUAMYECKUMU JTUTIAMU, OTACTBHBIMU OT CBOUX JI0-
BEPUTENBLHBIX COOCTBEHHUKOB M OeHe(UIINAPOB, UMEIOT BO3ZMOKHOCTD BBICTYTIATh B POJTH
WICTIIa ¥ OTBETYMKA, UMETh UMYIIIECTBO 1 3aKJIIOYATh CIETKU OT CBOero MMeHU. CTaTyTHBIN
TPACT CO3MaeTCs IyTeM PETUCTPALINU cepTUdUKaTa O TpacTe TOCYIapCTBEHHBIM JOIKHOCT-
HBIM JIMIIOM, OOBIYHO CeKpeTapeM IITaTa, B myoauaHom peectpe. Cum.: Uniform Statutory
Trust Entity Act 2009 (last amended 2013). National Conference of Commissioners on Uni-
form State Laws, 2014. P. 3 (moctymHo B iHTepHeTe 110 anpecy: https://www.uniformlaws.
org/HigherLogic/System/Download DocumentFile.ashx? DocumentFileKey=e6990ccb-
b296-cb90-3cef-7e48088 1e6cf& force Dialog=0).
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TpacTtoBoro apoutpaxa B Poccuiickoit @enepanmn. Ha poHe cymecTByio-
el )KeCTKO KOHKYPEHIIMY MEXIY MUPOBBIMU apOUTPaXKHBIMU IIEHTPA-
MU, CTPEMSIIIUMUCS] YBEIUUYUThH CBOIO JOJII0 HA MEXIYHAPOJIHOM PhIHKE
YCJIYT TIO HETroCyIapCTBEHHOMY PACCMOTPEHMUIO CIIOPOB', 3TO, B CBOIO OYe-
pelnb, TPUBENET K PACIIMPEHUIO CTIEKTPa TIpeniaraeMbix yciyr B Poccuii-
ckoit Penepanuu 1 OyIeT CocoOCTBOBATH MPEBPAICHUIO €€ B BELyIIN T
apouTpaxHblii IeHTp. COOTBETCTBEHHO, 1IEJIbI0 JAHHON CTaThU SIBJISIETCS
MpUBJIEYEHUE BHUMAHUS CTIEIMAIUCTOB K paccMaTpruBaeMoil mpobyiema-
THUKE, YTO B KOHEUYHOM MTOTE JOJDKHO CO/IEHCTBOBATH BOZHUKHOBEHUIO
U pa3BUTHUIO TPACTOBOTO apouTpaxa B Poccuu.

Hacrosiasi ctaTtbst COCTOUT U3 BBeneHuUs (pa3d. 1), oOCHOBHOI yacTu
(pazn. 2 u 3) u 3akmoueHus (pasa. 4). B pasa. 2 aBTop pacKkpbIBaeT co-
JepKaHue MOHSITUE TPACTa, ero MPaBOBYIO MIPUPOY, a TAKXKe pa3dupaer
TUIIBI TPACTOBBIX cIOPOB. Bo paza. 3 aBTop u3naraet cyuiecTBo npoodaemM
TPacTOBOro apOUTpaxa, BbISIBUBIIMXCS B ITPOLIECCE PACCMOTPEHMS TPACTO-
BBIX CITOPOB 3a py0exkom’, a UMeHHO: (i) apOUTPaOMILHOCTh Pa3IMYHbIX
KaTeropuii TPaCTOBBIX CITOPOB; (ii) MelicTBYE apOUTPAKHOTO COTTIAIIIEHUS
B OTHOLLIeHUU GeHedunapos; (iii) ucrosHeHre apOUTPaKHbBIX PEIIeHU N
MO0 TpacToBbIM criopaM Ha ocHoBaHUU KoneHuuu OOH o npuzHaHuu
U TPUBEIEHUU B UCTIOJTHEHUE MHOCTPAHHBIX apOUTPaKHBIX pEelIeHUN
(Huio-Mopxk, 10 uions 1958 r.)° (manee — Hoto-Mopkckast KOHBEHIINS);
(iv) mpencTaBUTEIBLCTBO B apOUTPAKHOM pa3doupaTebcTBe OeHehULIU-
apoB TpacTa, BKJI0Yasi HECOBEPIICHHOIETHUX, HENeeCITOCOOHBIX WU
ellle He POAMBIIMXCS OeHeUIINapoB, OOBSICHIET, KaK 3TU MPOOJIeMBbl
perraioTcs 3a pyoexoMm, a TaKKe aHATU3UPYeT, KAK OHU MOTYT PeliaThCst
B Poccuiickoit @enepaiinu ¢ yueTOM MO3UTUBHOTO MHOCTPAHHOTO OTIBITA.
B 3akmtoueHuu (pasn. 4) aBTOp OLIEHUBAET MEPCNEKTUBbI Pa3BUTUS Tpa-
cToBOro apoutpaxa B Poccum.

Cwm., Haripumep: Olson E. Cities Compete to be the Arena for Global Legal Disputes (11 Sep-
tember 2014) (https://dealbook.nytimes.com/2014/09/11 /cities-compete-to-be-the-arena-
for-global-legal-disputes/? php=true& type=blogs& r=0); Simaoes F.D. Is Legal Reform
Enough to Succeed in the “Battle of the Seats”? (14 September 2014) (http://arbitration-
blog.kluwerarbitration.com/2014,/09/30/is-legal-reform-enough-to-succeed-in-the-battle-
of-the-seats/).

CM., HanipuMep: Holden A. The Arbitration of Trust Disputes: Theoretical Problems and
Practical Possibilities // Trusts & Trustees. 2015. Vol. 21. Issue 5. P. 546—556. https://doi.
org/10.1093/tandt/ttu255

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral /ru/new-york-
convention-r.pdf
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2. O01mue BONpoChl TPACTOBOr0 apoOUTpaXKa

2.1. Ilonamue mpacma u ezo ropuou4eckas npupooa

[TockonbKy omnpeneseHusT TpacTa B 3aKOHOIATEIbCTBAX Pa3IUUYHbBIX
CTpaH MOTYT 3HAYUTEJIbHO OTIMYATLCS IPYT OT Apyra', Mpu yCTaHOBJIE-
HUU CONEpKaHUS STOTO MTOHSTHUS U €r0 IOPUANYECKO TPUPOIbl Harboiee
YMECTHO BOCIIOJIb30BaThCsI €I0 «yCPEIHEHHON» e MHULIMEN, TIPUBEIEHHON
B KoHBeHI1IMM O TIpaBe, TpUMEHUMOM K TpacTam, 1 ux npusHanuu (l'aara,
1 utons 1985 r.)’ (nanee — laarckast kouBeHius). Jls ueneit [aarckoii
KOHBEHLIMM TEPMUH «TpacT» 0003HaYaeT MpaBoOBOE OTHOLIEHUE, CO3IaHHOE
MEXIY XKUBYLIUMU JIMLAMU (inter vivos) WK Mocjie CMEPTH JTULIOM-Yy4pe-
nurteneM (settlor), Korma UMyIIECTBO MepeaaeTcs Mo KOHTPOJIb TOBEPU-
TeJIbHOTO COOCTBEHHMKa (trustee) B mHTepecax beHeduimapa (beneficiary)
WJIH JIJTsI OTpeieJieHHOM 1eu (ab3aly nepBhlii cT. 2)°. OnpeneneHue Tpacra
B 'aarckoii KOHBEHIIMY COMEPKUT YKa3aHHUE Ha PSIZ €T0 XapaKTePHBIX IPU-
3HAKOB, a UMEHHO: (i) UMYILIECTBO MPEACTaBIISIET COOO0I OTIEIbHBIN aKTUB,
He SIBJISIOIIUIACS YaCThi0 COOCTBEHHOTO MMYIIIECTBA JOBEPUTEIHHOTO COO-
CcTBeHHUKa; (ii) MpaBOBOI TUTYJI HA UMYILECTBO, HAXOISIIEeCs B JOBEPU-
TeJbHOU COOCTBEHHOCTH, MPUHAICKUT TOBEPUTEILHOMY COOCTBEHHUKY
WJIM IPYTOMY JIMILY OT MMEHU JOBEPUTEIIBHOIO COOCTBEHHUKA; (iii) moBe-
PUTENIbHBIN COOCTBEHHMK MMEET MpaBa U 00sSI3aHHOCTH, 32 MCIIOJTHEHUE
KOTOPBIX OH HECET OTBETCTBEHHOCTbD, T10 YIIPaBICHHUIO, UCITOJb30BAHUIO
WIM PacToOpsKEHUIO UMYIIIECTBOM B COOTBETCTBUM C YCIOBUSIMU TpacTa

' Panico P, International Trust Laws. Oxford University Press, 2010. P. 5.

> Convention of 1 July 1985 on the Law Applicable to Trusts and on their Recognition (https://

www.hcch.net/en/instruments/conventions/full-text/?cid=59); cm. Taxxke: Koaaunu I.C.,
Ilenyos JI.A. TIpusHaHME M HATOrOO0JIOXKEHNE MHOCTPaHHBIX TpacToB B Poccuu // 3akoH.
2010. Ne 10. C. 37.

CoracHO MOSICHUTENIbHOMY J0KIany rpodeccopa Anbdpena E. hon OepOeka k I'aar-
CKOI1 KOHBEHIINY, TaHHOE TIOJIOXKEHWE BHITJISIUT KaK OTpeieieHre Tpacta. B neiictBu-
TEJILHOCTH K€ CT. 2 TIPOCTO TMBITACTCS YKa3aTh HA XapaKTEPHbBIE YEPThI, KOTOPHIMU TOJDKEH
00J1a1aTh TaHHBII TPABOBOI MHCTUTYT, BHE 3aBUCUMOCTHU OT TOTO, UIIET JIX Pe4b O TPACTe
W3 CTpaHbl OOIIIETO MTPaBa UIW AaHAJIOTUYHOM WHCTUTYTE U3 MHOI CTPaHbI, YTOOBI OXBa-
TBIBaThCSI IelicTBUEM ["aarckoit KoHBeHIMY. [IprHIMast BO BHUMaHUEe MHOTOYMCIICHHBIE
Pa3HOBUIHOCTHU TPACTOB U PA3IMYAIONINECs OMPeNeJeHUs ITOTO TIOHSITHSI, Ipeiarae-
MBbIe pa3HBIMM aBTOPaMK B CTPaHax OOIIeTo MpaBsa, OIpe/iesieHre TpacTa B ['aarckoit KoH-
BEHIIUU SIBIISTIOCH ObI HEBO3MOXHOI 3amaueit. CM.: Overbeck A.E. von. Rapport explicatif /
Explanatory Report // Actes et documents de la Quinziéme session 8 au 20 octobre 1984 /
Proceedings of the Fifteenth Session / Bureau Permanent de la Conférence (ed.). T. II.
Trust — loi applicable et reconnaissance / Trusts — Applicable Law and Recognition. Im-
primerie Nationale, 1985. P. 378 (moctymHo B MHTepHeTe 10 anmpecy: https://assets.hcch.
net/docs/a41adela-a20e-4690-a559-3f076acf5f05.pdf).
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U CIIeIUaJIbHBIMKM 00SI3aHHOCTSIMU, HaJlaTaéMbIMU Ha HEro B CHIIY 3aKO-
Ha (ab3a11 BTopoii cT. 2). HakoHel, coxpaHeHue 3a yuypeauTesieM TpacTa
OIpeeJIeHHBIX MPaB M TOJTHOMOYHN (3ape3epBUPOBAHHBIX IMTOJTHOMOYMIA
(reserved powers)), a TakXKe TOT (PakT, YTO JOBEPUTEIbHBIN COOCTBEHHUK
MOXET caM UMEThb IpaBa OeHeduimapa, HeoOsI3aTeIbHO TPEMISTCTBYIOT
CYILIECTBOBAHMIO TpacTa (ab3all TpeTuii cT. 2 ['aarckoif KOHBEHIIUN)'.

XOTs TIOHSITUE TpacTa CYIIECTBYET y>K€ MHOTO BEKOB, €TI0 IOpUInUYe-
cKasl MpUpoJa MO-MPEXKHEMY SIBJISIETCS IMPEIMETOM OXXMBICHHBIX TUCKYC-
cuit’. C 0IHO# CTOPOHBI, COINIACHO TPAIUIIMOHHOMY B3IJISIy, CYLIIHOCTbIO
TpacTa SIBJISIETCSI HaJIOXKEHUE 00513aTe/IbCTBA MO MpaBy CIIPaBeUIMBOCTU
Ha JIMII0, KOTOPOE SIBJISIETCS IOPUANYECKUM COOCTBEHHMKOM MMYIIIECTBA
(moBepuTENIbHBIM COOCTBEHHUKOM), TpeOylolliee OT HEeTO IeiiCTBOBATh 10~
OPOCOBECTHO IMPU OOPAIICHUM C STUM UMYIIIECTBOM B MOJIb3Y JTFOOOTO JIUIIa
(6eneduimapa), Koropoe uMeeT 6eHedDULIMAPHBINA UHTEPEC B UMYIIIECTBE,
MPpU3HABAaEMBbIii 11O IIPaBY CIIPaBeIIMBOCTH . B poccHiicKoil IopuanyecKoi
JIUTEepaType 3Ta KOHCTPYKIIMSI OOBIYHO OMUCHIBACTCS TTPY MTOMOIIM TTOHSI-
THUST «IOBEPUTEIbHAsE COOCTBEHHOCTh»', B OCHOBE KOTOPOTIO JIEXKUT UIEs
«paclIeTUIeHUsT» TTpaBa COOCTBEHHOCTH, OTpaKalolasi, B CBOI0 04Yepelib,
NeJICHUE aHTJIO-aMePUMKAHCKOM CHCTEMBI ITpaBa Ha 00I1iee MpaBo 1 MPaBo
CITPaBEIJIMBOCTH’.

C npyroii CTOpOHBI, ¢ cepeanHbl 90-X TOIOB MPOIILIOrO CTOJIETHS B 3apy-
OeXKHOI I0pUINYECKOI IUTEPAType aKTUBHO 00CYKIaeTCsl TaK Ha3bIBaeMast
«JIOTOBOpPHAasI TEOPHsI» TPAcTa, COTIACHO KOTOPOIf B OCHOBE TpacTa JIEXKUT

VYupenuresb Tpacta MOXET TAaKXKe Ha3HAYUTh IIPOTEKTOPA, OCYLIECTBIISIOIEr0 KOHTPOIb-
HbIE TIOJIHOMOYUSI B OTHOIIEHUH JOBEPUTEIBHOTO COOCTBEHHMKA, B YACTHOCTU UMEIOLLIETO
MpaBo ero 3aMeHbI, OMOOPSIIOIIETO ero PelIeHUs O pacrpeieIeHU MPUObUIM WK 00Jiaia-
JOLLETO MPAaBOM BETO B OTHOLIECHUHU TUX pellieHuit (cM., Hanipumep: Holden A. Trust Pro-
tectors. Jordan Pub. Ltd., 2011. P. 1—6; Hubbard M. Protectors of Trusts. Oxford University
Press, 2013. P. 1-5; Waters D.W.M. 4. The Protector: New Wine in Old Bottles? // Trends
in Contemporary Trust Law / A.J. Oakley (ed.). Clarendon Press, 1996. P. 63—67).

> Ho L. 1. Trusts: The Essentials // The Worlds of the Trust / L. Smith (ed.). P. 3.

Thomas G., Hudson A. The Law of Trusts. 2" ed. Oxford University Press, 2010. P. 11
(para. 1.01).

CM., Hanpumep: I'paxnaHckoe npaBo: Yue6Huk: B 3 1. / ITox pexn. FO.K. Toucroro.
7-e u3n., mepepad. u mom. T. 1. M.: IIpocrekt, 2009. C. 396—398.

Kanawesckuii B.A. Od1iopHble KOMITAHUU U TPAcThl: AHTHOMIIIOPHOE PEeTyJIMpOBaHUE.
M.: MexnyHap. otHomienust, 2018. C. 89—-90; Cokososa H.B. JloBeputenbHast COOCTBEH-
HOCTBb (TpacT) B KOHTMHeHTanbHOU EBpore. M.: UHboTponiuk Meaua, 2012. C. 3; Théve-
noz L. Civil Law Jurisdictions on Their Way to Trusts: A Swiss Viewpoint // Extending the
Boundaries of Trusts and Similar Ring-Fenced Funds / D. Hayton (ed.). P. 120.
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JIOTOBOP MEXIY €T0 yUpeauTeeM U TOBEPUTEIbHBIM COOCTBEHHUKOM' . XOTSI
JaHHAas TeOpMsl MOJABEPrajach B IUTEPAType CEPbe3HOM KPUTHUKE®, TaXKe ee
HauboJiee Tocae0BaTeIbHbIC ONIIMMOHEHTHI, B IPUHIIUIIEC, COTJIAIIal0TCs
C TeM, UTO OHa SIBJISIETCS TTOIJTMHHBIM OTPaXKeHUEM HBIHEIITHETO COCTOSTHUS
MPaKTUKU UCIT0/Ib30BaHuUs TpacToB’. C TaKoi TOYKU 3pEeHUs TTOSIBICHUE
B IOPUANYECKOI TUTEpPAType B KOHIIE XX B. «IOTOBOPHOI TEOPUU» CIICAYET
paccMaTpuBaTh B KaUYeCTBE JOMOJTHUTEIBHOTO MOATBEPKACHUS MPOSBUB-
LIeCcs K 3TOMY BPEMEHM TEHACHLIMM KOMMEePLMATIU3alui UCTIOJIb30BaHUS
TPacToB, YTO, B CBOIO OYEPElb, CITIOCOOCTBYET JaTbHEMIIIEeMy BOBJICUSHUIO
nX B chepy apOUTpaxka Kak Criocoda peieHus MexKayHapOIHbIX KOMMEp-
YECKHUX CITOPOB.

2.2. Kamezopuu mpacmoguix cnopos

B 3aBucHMOCTH OT CYyOBEKTHOIO COCTaBa MX YYACTHUKOB, BCE MHOI'O-
obOpa3sue CyILIeCTBYIOLIMX TPACTOBBIX CIIOPOB MOXKHO ITOAPA3ICIUTh Ha ABE
KaTeropmnu, a MMeHHO (i) «BHeIIHMEe» cITopbl U (ii) «BHYTpEHHME» CITOPHI®.
K «BHeImIHMM» criopaM 00bIYHO OTHOCSIT CBSI3aHHBIE C TPACTaMU CeMei-
HbI€ CIIOPBI, HACJIEACTBEHHbBIE CIIOPHI, BKJIIOYasl CIIOPHI 110 MOBOAY IIpaBa
Ha 00513aTeJIbHYIO J0JI10, CIIOPHI 10 IMOBOAY 3ape3epPBUPOBAHHBIX TTOJHO-
MOYMIA yUpeauTeIst TpacTa U (PUKTUBHBIX TpacToB (sham trusts), TpacTos,
CO3IaHHBIX IS 3alIMTHI aKTUBOB (asset protection trusts), HECOCTOSATENb-
HOCTHM U OTBETCTBEHHOCTHM 3a CONEICTBUE B HapyIIeHUU (puAyLHapHbIX
o0s3aTenbeTB (dishonest assistance)’. I[1pu 3ToM cpeyn «BHELITHUX» CITOPOB
CITOPbI JOBEPUTEJIBHOIO COOCTBEHHMKA C TPETbUMU JIMLIAMU, CBSI3aHHbIE
C yIpaBJeHUEeM TPACTOM, (HaIpuMep, ¢ MHBECTULIMOHHBIMU KOHCYJIbTaH-
TaMU, CTPAXOBbIMU KOMITAHUSIMUM M KOHCYJIbTaHTaMU I10 pUCKaM), MHOLIA

" Langbein J.H. The Contractarian Basis of the Law of Trusts // Yale Law Journal. 1995.
Vol. 105. P. 625—675 (noctymHo B MHTepHeTe 1o aapecy: https://digitalcommons.law.yale.
edu/fss_papers/502/).

> Hudson A. Equity and Trusts. 9" ed. Routledge, 2017. P. 912—914; Lau M.W, The Econo-
mic Structure of Trusts: Towards a Property-based Approach. Oxford University Press,
2011. P. 21-22; Matthews P. From Obligation to Property, and Back Again? // Extending
the Boundaries of Trusts and Similar Ring-Fenced Funds / D. Hayton (ed.). P. 219—220.

> Lau M.W. Op. cit. P. 35; Hudson A. Op. cit. P. 914.

Jones G., Pexton P. ADR and Trusts: an international guide to arbitration and mediation of
trust disputes. Spiramus Press Ltd., 2015. P. 65; Lloyd Ch. 7. Internal Disputes // Interna-
tional Trust Disputes / S. Collins, St. Kempster, M. McMillan, A. Meek (eds.). Oxford Uni-
versity Press, 2012. P. 113—130; Strong S.1. 1. Introduction: Global Developments in Trust
Arbitration. P. 5 (paras. 1.08—1.09).

* Jones G., Pexton P. Op. cit. P. 65—66.
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BBIICJISIIOTCSI B CAMOCTOSITEIbHYIO KaTeroputo'. HampoTus, K «BHYTpeHHUM
criopaM OOBIYHO OTHOCSIT CIIOPBI MEXIy OeHe(ULInapaMu U JOBEPUTEIIb-
HBIM COOCTBEHHMKOM, BKJIFOYAs CITOPHI 10 TTOBOAY HApPYILIEHUS] UM CBOUX
buoymapHbIX 00513aHHOCTEM, OCYIIECTBICHUS UM CBOMX MOJHOMOYMIA,
€ro Ha3HAYeHUs U CMEIIleHUs, cTaTyca OeHe(UIIMapoB U UX TPeOOBaHUIA,
a TaKXKe CIIOPbl MEXIY caMMMU OeHebuIImapaMmu’,

C TOYKM 3peHUsT BOSMOXHOCTU UX PACCMOTPEHMUS B TIOPSIIKE apOoUTpaxa
CITIOPBI TOBEPUTEIBHOTO COOCTBEHHMKA C TPETbUMU JIUIIAMU, COCTABIISIIO-
M€ YaCTh «BHEIITHUX» CIIOPOB, HE CBSI3aHBI ¢ KAKUMM-TU00 crierduye-
CKUMU TTpoOeMaMu, TIPUCYIIIMMHU UCKIIOUUTEIbHO TpacTaM. [TomoOHbIe
CITOPBI BKJIIOYAIOT B ¢€0sI BOMIPOCHI TOTOBOPHOIO TIpaBa, KOTOPbIE MOTYT
paccMaTpuBaThCs B MOPSAKE apOuTpaxka 0e3 KaKUX-JI100 CI0KHOCTEN
TEOPETUUYECKOTO WIM MPAKTUUECKOTO CBOMCTBA MONOOHO aHAJTOTUYHBIM
cropam 6e3 yyacTus TpacToB. bojiee Toro, apouTpaxk B TAKHUX CIIOpax MOXKET
OCHOBBIBAThCS HA CTAHJAPTHOI apOUTPaKHO OTOBOPKE, BKIIIOYAeMOT
B JJOTOBOP MEXIY NOBEPUTEIbHBIM COOCTBEHHUKOM (OT MMEHHU TpacTa)
U TpeTbUM JuLioM’. COOTBETCTBEHHO, MOCIEAYIONINI aHaIU3 MPobieM
TPACTOBOI'O apOUTPaKa M BO3MOXXHBIX ITyTel X pellieHrs OyIeT OCYIIECTB-
JISITBCS IPUMEHUTEIBHO K «BHYTPEHHMM» CIIOPaM, a TAKXKE TEM «BHELLIHUM»
cIropam, KOTOpbI€ CBSI3aHbI C BOIIPOCAaMU, CBOMCTBEHHBIMU MCKIIIOUNTEIHHO
TpacTaM (Hampumep, 3ape3epBUPOBAHHBIX OJTHOMOUMM YIpEIUTEIS TpacTa
¥ (PUKTUBHBIX TPACTOB).

3. IIpoGaemMbl TPACTOBOrO apoOMTpPaKa
¥ UX BO3MOXKHBIE pellleHust

3. 1. ApbumpabuabHoOCMd PAAUMHBIX KAmMe20pull mpacmoesix crnopos

3.1.1. Cywecmeo npobaembi

ITon apbutpabunbHOCTHIO criopoB (arbitrability), nHoOrma UMeHyeMoii
«OOBEKTUBHOI apOUTPAOUIIBHOCTBIO» , OOBIYHO MTOHUMAETCS TOMYCTUMOCTD
repeaayu mpeaMeTa Cropa Ha pacCMOTPEHUE TPETEeCKOro Cy/ia, a TAaKXkKe OT-
CYTCTBHE UMIIEPATUBHBIX MOJIOXKEHUI 3aKOHOIATEIbCTBA, PE3EPBUPYIOIINX
JUTSL JAHHOTO CIIOPa UCKIIIOUMTEIbHYI0 KOMIIETEHIIMIO TOCYAapCTBEHHbIX

' Alsop Wilkinson v. Neary & Ors., [1995] 1 All ER 431; cm. Takxe: Koch Chr.P. Op. cit. P. 186;
Segesser G. von, Bell K. Arbitration of Trust Disputes // ASA Bulletin. 2017. Vol. 35. Issue 1.
P. 18; Wiistermann T. Op. cit. P. 38.

> Jones G., Pexton P. Op. cit. P. 66; Segesser G. von, Bell K. Op. cit. P. 18.

Strong S.1. 1. Introduction: Global Developments in Trust Arbitration. P. 5 (para. 1.08).
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cynoB'. C MpakTUIeCKOM TOYKHU 3peHUS HATNUUe 00BeKTUBHOI apOuTpa-
OWJIBHOCTH SIBJISIETCSI OMHUM M3 YCJIOBUI NEHCTBUTEIBHOCTU apOUTPAsKHOTO
coIalleHus ¥ OMHOBPEMEHHO YCIOBHEM IOPUCIUKIIMN TPETEMCKOTO cyna’.
Hanpotus, ee OTCyTCTBME MOXET MOBJIEYb 32 COOOI OTKA3 TPETENCKOTO
cyla OT PaCCMOTPEHMUS 1ejia, OTMEHY PEIICHMST TOCYTAPCTBEHHBIM CYI0M
10 MECTY €TO BBIHECEHHUS WJIY MOCIEAYIOLINI OTKA3 B IPU3HAHUY U MIPU-
BEJCHUM €TI0 B UCTIOJTHEHUE".

YuuTteiBasi, 4TO caMa KOHIIETIIIMS TpacTa SIBJISIETCS TBOPEHUEM CYIOB
(c McToprYeCcKOit TOUKM 3peHUS — CYIOB CITPABEIJIMBOCTH ), OCYIIIECTBIISIIO-
LIMX CyaeOHOe yCMOTpeHUE", HEYAMBUTEILHO, YTO OTCYTCTBUE apOUTPAOUIIb-
HOCTH TPACTOBBIX CITOPOB SIBJISIETCST OMHUM 13 TPAAUIIMOHHBIX BO3PAXKEHUI
MPOTUB TPACTOBOTO apouTpaka’. Takue B3IJIsAbl ObLTM BHICKA3aHbI, HATIPU-
mep, KomureToMm 110 TipaBy TpacToB AHTIIMK M Yaubca B 2012 1. B mokiane
«ApOUTpax TPaCTOBBIX CITOPOB», COTJTACHO KOTOPOMY IOpUINYECKHUE TIpaBa
6eHedUIIMapoB U JOBEPUTETBHBIX COOCTBEHHUKOB MOTYT OBITb IEHCTBUTE b~
HO onpeesieHbl UCKITIUUTENbHO cynamu’. CoxpaHeHHe 3a CyIaMU NCKITIO-
YUTEJIbHON KOMIIETCHIINH TI0 pACCMOTPEHUIO TPACTOBBIX CIIOPOB MHOTIA
000CHOBBIBAETCS TAKXKE HEOOXOAMMOCTBIO OCYILECTBIICHUS] UMW (DYHKLIMH
3aIMThI OeHeUIIMAPOB 1 OCYIIIECTBICHUSI KOHTPOJIS 3a YIIPaBJIeHUEM T0Be-
PUTELHBIM COOCTBEHHUKOM aKTUBaMM TpacTa’. M3 aToro cienyer, 4To st

! Girsberger D., Voser N. International Arbitration: Comparative and Swiss Perspectives. 3“ed.

Nomos; Schulthess, 2016. P. 77 (para. 317); Mununa A.d. O6beKTUBHAsI apOUTPaOUILHOCTD
B 3aKOHOJATEJIbCTBE, JOKTPUHE U apOUTpaxkHOU npakTuke Poccum // AKTyanbHbIe Tpo-
6meMbl poccuiickoro mpasa. 2014. Ne 1(38). C. 115—116 (moctymHo B MHTepHeTe 110 aape-
cy: http://aurora-group.eu/library_get pdf.php?id=27458). Hapsiny ¢ 00beKTHBHOIi apOu-
TPaOWILHOCTBIO B TEOPUU BBIIETISIETCS] CYOBEKTUBHASI apOUTPaOITBHOCTD, OTIpeIessieMast
KaK BO3MOXKHOCTb 3aKJIIOUEHMSI apOUTPAXKHOTO COTJIAIIeHUsI HEKOTOPBIMU CYOBeKTaMU
TpaxkIaHCKHX MTPAaBOOTHOILIEHU (CM., HanpuMep: MexXayHapoaHblii KOMMepYeCKuii ap-
outpax: Yueouuk / Hayu. pen.: O.}0. CkBopuos, M.}O. CaBpanckuii, I'.B. CeBacThsIHOB.
2-e u3a. nepepad. u gon. CI16.: AHO «Penakuus xypHana «Tpeteiickuii cyn»; M.: Cra-
TyT, 2018. C. 236 (aBTOp map. 6.2 — C.A. KypoukuH)).

Berger B., Kellerhals F. International and Domestic Arbitration in Switzerland. 3" ed.
Stampfli; Hart Pub.; C.H. Beck; Manz, 2015. P. 62 (para. 184).

> Ibid. P. 62 (para. 185).
* " Hudson A. Op. cit. P. 36—38.

Holden A. The Arbitration of Trust Disputes: Theoretical Problems and Practical Possibili-
ties. P. 547.

Arbitration of Trust Disputes / Trust Law Committee (https://www.kcl.ac.uk/law/research/
centres/trustlawcommittee/otherpapersandreports/Arbitration-of-Trust-Disputes.pdf). P. 8
(para. 25) (co ccbuikoit Ha: Schmidt v. Rosewood Trustees, [2003] 2 AC 709).

7 Fox D. Non-Excludable Trustee Duties // Trusts & Trustees. 2011. Vol. 17. Issue 1. P. 17—26.
https://doi.org/10.1093 /tandt/ttq115
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YCIIEIITHOTO Pa3BUTHS TPACTOBOTO apOUTpaska B TOI WM MHOM I0PUCINKITNN
HEOOXOIMMO YeTKOe TIpM3HAHNE apOUTPaOMIIBHOCTH TPACTOBBIX CITOPOB.

3.1.2. Ilpednaeaemvie 3apybescHble peuteHus

AHaJIn3 3aKOHOJATEIbCTBA 3apyOeKHBIX CTPaH, MOCBSIIIEHHOTO MEX-
JIYHApOIHOMY KOMMEPYECKOMY apOMTpaxy M TpacTaM, ITO3BOJISIET BbIIE-
JIUTh JBa MPUHLIMITMAIBHBIX IIOAX0a K IPU3HAHUIO apOUTPaObMIbHOCTH
TPacTOBBIX CIIOPOB. Bo-mepBbix, apOUTpaXkHOE 3aKOHOIATEILCTBO MOXET
conepXkarhb IIIMPOKOE OMpPeaeIeHUE MOHITUS apOUTPaOUIbHOCTH, KOTOPBIM
OyIyT OXBaTbIBAaThCSI CaMble pa3HOOOpa3Hble KATErOPUU CIIOPOB, BKIIIO-
yasi TPACTOBbIE CIIOPHI, €CJIM TOJBKO KaKas-JI10o cIielralbHass HopMa
He IpeaycMaTpUBaeT UCKIIIOUEHUSI B OTHOIIEHUM UX KOHKPETHOM KaTe-
ropuu. [TpumepoM nomoGHoOro noaxoaa sipisietcss MeaepaibHbIil 3aKOH
0 MeXIyHapoaHOM yacTHOM TpaBe (Bundesgesetz liber das Internationale
Privatrecht (IPRG) / Loi fédérale sur le droit international privé (LDIP)")
seitnapuu (nanee — PenepanbHbiii 3akoH HIBeiinapun o MUII), co-
[JIACHO KOTOPOMY IPEAMETOM apOUTPaXKHOro pa3doupaTebCTBa MOXKET
OBITH JII00O0I UMylIeCTBeHHbI criop (a63. 1 ¢t. 177). [TockonabKy mnpa-
KTUYECKU BCE TUIIBI CBSI3AHHBIX C TPACTAMU CIIOPOB B KOHEYHOM UTOTE
CBSI3aHbI C pacrpeie/ieHeM YaCTHOTO UMYIIIECTBA, B CBETE TAHHOW HOPMBbI
nojasJsitoliee OOJBIIMHCTBO TakuX criopoB B IlIBeiiiapuu paccMaTpu-
BalOTCS KaK apOMTpaOduIIbHbBIE .

Bo-BTOpBIX, B TeX clydasix, KOrjaa B apOUTPakHOM 3aKOHOIATEIbCT-
BE CTpaHbl OTCYTCTBYET OOllee IIMPOKOE MOHATHE apOUTPaOUIbHOCTH,
ee MpU3HaHUE B OTHOLIEHUHU TPACTOBBIX CIIOPOB OCYILIECTBIISIETCS IyTeM
BKJIIOYEHMSI B 3aKOH CIIELIMaJIbHOM MPaBOBOl HOPMBI JIMOO IMOCPEICT-
BOM ITOATBEPXKIEHUS B CyaeOHOI npakTuke’. [IpuMepoM Takoii HOpMbI
ABJISIeTCS MoJoXXeHue 3akoHa o nuuax u komnaHusx (Personen- und
Gesellschaftsrecht (PGR)) JIuxtenireitna (1. 2 ct. 931), mpemycmaTtpu-
BaIOIIIEEe, YTO CITOPHI MEXITY YIPEIUTEIEM, TOBEPUTEIbHBIM COOCTBEHHUKOM
u OeHedULIMapaMy TpacTa, PeryJupyeMoro MHOCTpaHHBIM IIPaBOM, CO3IaH-
HOT'O U 3aperuCTPUPOBAHHOIO B JIMXTEHIITEIHE, TIOIIEXKAT 00s13aTeIbHOMY

' https://www.admin.ch/opc/fr/classified-compilation/19870312/201901010000/291.pdf

Bonpoc 06 apoutpadbunbHocTu B IIBeiiiapuu CriopoB 0 3aMeHe T0BEPUTEIBHOI0 COOCT-
BEHHMKA Y €0 00pallleHUH 3a TIOTyYeHUEM PYKOBOISIIIMX YKa3aHMIA TTOKa MajieK OT OKOH-
yaTeJbHOro paspeuieHus (cM.: Wiistermann T., Huber R. 17. Trust Arbitration in Switzer-
land // Arbitration of Trust Disputes: Issues in National and International Law / S.I. Strong
(ed.). P. 404 (para. 17.59).

*  Strong S.1I. Arbitration of Trust Disputes: When Two Bodies of Law Collide. P. 1238.
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apourpaxy'. JpyrumM Bo3MOKHBIM IIPUMEPOM IMOA00HON HOPMBI SIBJISIETCSI
CTaThsl «AJIBTEpHATUBHOE pa3pelleHre criopoB» pasi. 14 «TpacTel, umy-
LIECTBO U 3alllUTHBIE TTpoLieaypbl» OOHOBIEHHOTO CBOJA 3aKOHOB IlITaTa
ApM30Ha, COITIACHO KOTOPOIi JOKYMEHTHI TpacTa MOTYT IIpeaycMaTprBaTh
00s13aTelIbHbIe, UCKJIIOUMTEIbHbBIE U Pa3yMHbIE ITPOLIEAYPHI /ISl pa3pelieHust
BOIIPOCOB MEXY YUPEIUTEIEM 1 3aMHTEPECOBAHHBIMU JIMLIAMU WU MEXITY
3aMHTEPECOBaHHBIMU JIMLIAMY B OTHOIIIEHUU YIIPABJICHUS WIK pacIipeesic-
HUsI UMYILIECTBA TpacTa’. AHAJIOTMYHBIM 00pa3oM 3aKOH O JOBEPUTEIbHBIX
cobcTBeHHMKaX baraMcK1x 0CTpOBOB ITPSIMO IOMYCKAET BO3MOXKHOCTD pac-
CMOTpEHHUS B IOPSIIKE apOUTpaka JIlo0oro cropa Wik aiMUHUCTPATUBHOIO
BOIIPOCA B OTHOLIEHUM TpacTa’.

3.1.3. Bozmoocnole peuterus 6 Poccuu

Ananu3 3akoHa PD ot 7 utosst 1993 . Ne 5338-1 «O MexayHapoaHOM
KOMMepuecKoM apoutpaxke» (nanee — 3akoH o MKA) mo3BoJisieT cienarb
BBIBOJ, 00 OTCYTCTBUM MPUHIIUITHATBHBIX TTPOOJIEM ¢ apOUTPaOMIIBHOCTHIO
TpacToBbIX criopoB B Poccuu. Tak, cornacHo 3akoHy o MKA B MexayHa-
POIHBII KOMMEPUYECKUIA apOUTpax IO COTJIALIEHUIO CTOPOH MOTYT Mepe-
JaBaThCs CIIOPBI CTOPOH, BO3HUKAIOIINE 13 TPaKIaHCKO-TIPAaBOBBIX OTHO-
LLIEHUA, TTPU OCYIIECTBICHUU BHEIITHETOPTOBBIX M MHBIX BUIOB MEXIyHa-
POIHBIX 9KOHOMUYECKHUX CBSI3EH, €CIM KOMMEPUYECKOe MPEaNPUSITAE XOTS
OBl OHOI CTOPOHBI HAXOIUTCS 3a TPaHULICH MO0 ec/iu JTI000e MeCTOo, IIe
JOJKHA OBITh UCTTOJIHEHA 3HAUMTEIbHAS YaCTh 00513aTE/IbCTB, BHITEKAIOIINX
M3 OTHOIIIEHUI CTOPOH, MJIM MECTO, C KOTOPBhIM HanboJiee TECHO CBs3aH
peaMeT CIiopa, HaXOIMTCS 3a TPaHUIICH, a TaKKe CIIOPhI, BO3HUKIIIME
B CBSI3U C OCYIIECTBJICHNUEM MHOCTPAHHBIX UHBECTULIMI HA TEPPUTOPUU
Poccuiickoit D@eaepaiinn Ui pOCCUIMCKUX MHBECTULIMAM 3a rpaHuLiei (I1. 3
ct. 1). IIpu aTtom 3akoH o MKA mnipsiMo mipeaycmMaTpuBaeT BO3MOXKHOCTh
YCTAHOBJIEHUSI APYTUMU heiepaibHBIMU 3aKOHAMU OTPAaHUYEHUI Ha Te-
penady OTAeJIbHBIX KaTeropuii CIIOpoB B apOUTpaK WU Mepenady CriopoB
B apOUTpax TOJbKO B COOTBETCTBUU C MHBIMU IOJOXEHUSIMU, YEM Te,
KoTOopble comepkatcst B 3akoHe o0 MKA (1. 6 cT. 1).

[TockonbKy OTHOIIIEHMST MEXKAY YYaCTHUKAMU TpacTa B CHITY UX UMYIIIE-
CTBEHHOTO XapaKTepa MOTYT KBaJTU(PUIIMPOBATHCS KaK TpakIaHCKO-TIPaBO-

https://www.gesetze.li/konso/1926.004; cm. takxe: Wenaweser St. 29. Liechtenstein //
International Trust Disputes / S. Collins, St. Kempster, M. McMillan, A. Meek (eds.).
P. 457.

> Ariz. Rev. Stat., § 14-10205 (2019) (Title 14 — Trusts, Estates and Protective Proceedings).
> Trustee Act, 1998 (as modified by the Trustee (Amendment) Act, 2011), Sec. 91A.
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BbIe B 3HaueHuu cT. 2 'K P®', TpacToBbie CIOpBI MOTYT OBITH ITPEAMETOM
paccMoTpeHus B ropsiake apourpaxa B Poccuiickoit Meneparmuu. Co-
OJIfoIeHVe JOTIOJIHUTEILHOTO YCJIOBUSI PACCMOTPEHUST CIIOPOB B COOTBET-
ctBuM ¢ 3akoHOM 0 MKA, a ”MEHHO HaXOXAeHUE 3a TpaHULIeH MecTa, TIe
JIOJDKHA OBITh MCITOJIHEHA 3HAYMTEIbHAsI YaCTh 00513aTeIbCTB, BHITEKAIOLIMX
M3 OTHOLIEHMI CTOPOH, WM MECTa, C KOTOPhIM HamboJjiee TECHO CBS3aH
MPEeAMET CIIOpa, B CJIydae TPACTOBBIX CIIOPOB TaKXKe HE JI0JKHO BBI3BHIBAThH
3aTPYAHEHU I, UCKITIOYas, TTOXAJIYA, BO3MOXHBI, HO BECbMA MaJIOBEPO-
SITHBII Ha MPaKTUKE CIIydyail HaX0XIEeHUS TOBEPUTEIIBHOTO COOCTBEHHUKA
TpacTa, CO3JaHHOrO 110 3aKOHOIATEIbCTBY MHOCTPAHHOI'O rOCYIapCcTBa,
Ha tepputopuu Poccuiickoii deneparmu. HakoHell, 3a HEOOIbIIMMU U3b-
STUSIMU, TPacTOBbIe criopbl B Poccuiickoii Denepatiny He OyayT noanaaaTh
IOJI BO3MOXKHbIE OTpaHMYECHUsI apOUTPAOUIBLHOCTH, IIPEIYCMOTPEHHbIE
(enepanbHBIMU 3aKOHAMM.

Bo-1iepBbIx, TOCKOJILKY TPACThI 00ILIEro MpaBa He SIBIISIOTCS I0pUanye-
CKMMH JIMLIAMM, OHM He OYyIyT MOAIaAaTh MO/ CyllecTByolme B Poccuii-
ckoit Denepanuy orpaHMYEHUsT Ha apOUTPaAOMILHOCTh KOPIIOPATUBHBIX
cropoB’. Bo-BTOpbIX, TPACTOBbIE CIIOPHI He OYAYT MOAIAAaTh IO BO3-
MOHbIE OrpaHMYECHMSI Ha apOUTPaOUIbHOCTD CIIOPOB O HEIBUKUMOM
nMmylecTBe, Haxonsuiemcs B Poccuiickoit @enepanyn’. [TogodHoe nmy-
LIECTBO B JIIOOOM Cllyyae He MOXKET ObITh IlepeJaHO B MHOCTPAHHbII TPACT,
MOCKOJBKY coracHo 1. 2 ¢r. 1213 'K P® K moroBopam B OTHOIIEHUU
Haxomsuxcs Ha Teppuropun Poccuiickoii Denepaliviv 3eMeIbHbIX y4acT-
KOB, y4aCTKOB HEJIp U MHOTO HEIABUKMMOIO MMYIIECTBA IIPUMEHSIETCS
poccuiickoe IpaBo. YUYUThIBasl, UTO Iepeaavya MMYILIeCTBa B TpacT TpedyeT

CornacHo a63airy nepsomy 11. 1 cT. 2 'K P® rpaxnaHckoe 3aKOHOAATETBCTBO OMPeNesisieT
MPaBOBOE MOJIOXECHIE yIACTHUKOB IPaXKIaHCKOTO 000POTa, OCHOBAHMSI BOSHUKHOBEHUSI
U TIOPSIIOK OCYIIECTBJICHUSI MIpaBa COOCTBEHHOCTH U IPYTUX BELIHBIX [IPAB, MpaB Ha pe-
3yJIbTATHl MHTEJUICKTYAIbHON AESTeIbHOCTH U TIPUPABHEHHBIE K HUM CPECTBA MHINBU-
Iyanu3anuu (MHTEJUIEKTYaTbHBIX TIPaB), PETyIMPYeT OTHOIICHUSI, CBSI3aHHBIE C yIacTHEeM
B KOPIOPATUBHBIX OPTAHU3ALIUSIX WU C YIIPABICHUEM UMU (KOPITOPATUBHBIC OTHOIICHMST),
JOTOBOPHBIC U MHBIE 00S13aTENILCTBA, & TAKXKE APYrUe UMYIIECTBEHHBIE U INYHBIC HEMMY-
L[ECTBEHHBIE OTHOLICHNUS, OCHOBAHHbIE Ha PABEHCTBE, ABTOHOMUU BOJIM 1 UMYIIIECTBEH-
HOI CaMOCTOSITEIbHOCTH YYaCTHUKOB.

T'nasa 28.1 «PaccMoTpeHue Jiest 1o KopropaTuBHbIM criopam» AITK P®; 4. 7.1 cr. 45 De-
TiepaIbHOTo 3aKoHa OT 29 mekabpst 2015 r. Ne 382-D3 «O6 apouTpaxke (TpeTeiickoM pas-
oupatenbcTBe) B Poccuiickoit Deneparmn» (B pea. PenepaibHOro 3aKkoHa ot 27 nekaopst
2018 1. Ne 531-D3).

MexXayHapoaHbIi KoMMepUYecKuii apoutpax: YueoHuk / Hayu. pen.: O.FO. CkBop1ioB,
M.IO. CaBpanckuii, I'.B. CeBactbsinoB; OTB. pen. T.A. JlyHaeBa. 2-¢ u3a., epepad. u 1011,
C. 257-269 (aBrop 1. 6.3.2 — I'.B. CeBacTbsiHOB).
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corjacusi 10BEpUTEIbHOTO COOCTBEHHUKA U, CJIEI0BAaTEIbHO, B3aUMHOIO
coriacust y4peauTesisi U JOBEPUTEIbHOTO COOCTBEHHHMKA, B COOTBETCTBUM
¢ 'K P® akr nepenayu uMyIecTBa B TPACT MOXET paCCMaTPUBATLCS KaK
n0roBop. MMeHHO m03TOMY, XOT$ OIpe/ieieHHOe MHOCTPaHHOE 3aKOHO-
JIaTEILCTBO MOIJIO OBl TIPeAyCMaTPMBaTh BO3MOXKHOCTD Tepeaadyu HeIBH-
JKMMOTI0 MMyIecTBa B Tpact, cT. 1213 'K P®D He Mo3BOJIUT pOCCUICKUM
JIMIIaM BBIOMPATh €r0 B KaueCTBE 3aKOHA, IPMMEHMMOIO K repeaadye ux
HEIBIKMMOTO MMYILIECTBA, pacnojoxxeHHoro B Poccuu. I[Tockonbky Ha oc-
HOBaHMU BHYTPEHHETO POCCUICKOTO 3aKOHOIATEIbCTBA TIepenaya Jo0oro
MMYIIIECTBA B TPACT HEBO3MOXKHA', a POCCUICKUE JIIAa HE MOT'YT BHIOpATh
MHOCTPaHHOE MPaBO B KAYECTBE 3aKOHA, IPUMEHUMOTrO K Iiepeiadye He-
JIBUXXKMMOTO UMYILIECTBA, HAXOMASIIErocs: Ha Tepputopun Poccuun, To oHU
HE MOTI'YT IlepeaaTh 3TO HEBMXXUMOE UMYIIECTBO B TpacT. HakoHell, XoTs
pOCCHUIICKOe 3aKOHOIATEILCTBO HE pacCMaTPUBAET CITIOPBI O OAHKPOTCTBE
B KauecTBe apOUTPaOMIbHBIX’, BECbMa BEPOSTHO, YTO MOAOOHbIE CIIOPHI,
CBsI3aHHBIE C TpacTaMM, Ha MPAKTUKe BCTpevaroTcs BecbMa peako. Coot-
BETCTBEHHO, MOXHO TPEANOJI0XUTD, UYTO B 00JIaCTU TPACTOBOTO apOUTpaKa
B Poccuiickoit @enepaliny fTaHHOE OrpaHUYEHUE He OYIeT UMEeTh KaK1X-
JIM00 CEPbE3HBIX MOC/IEICTBUIA.

3.2. Cihepa oeiicmeus: apoumpax3#cHo2o co2aauieHust, cooepiucauye2ocs 6 00-
Kymenme 00 yupexycoeHuu mpacma

3.2.1. Cywecmeo npobaembi

Wnest 0 HamMuKMu corjliacksi CTOPOH Ha repeaady CyLeCTBYIOLIETO WK
BO3HMKAIOIIMX B OYIyILIleM CITOPOB Ha PACCMOTPEHUE HE3aBUCUMBIX TPEThUX
JIMII, JIeXKalllasi B OCHOBE MEXIyHAapOIHOI0 KOMMEPUYECKOIo apouTpaxka’,
BOILIOIIAETCS B YCTAHOBJICHUM TPeOOBAHMS O HAJIMYUU ACHCTBUTEILHOIO
apOUTPaKHOTO COIIAIICHUS KaK B HAIIMOHAJTbHOM 3aKOHOIATENILCTBE', TaK
u B Hplo-Mopkckoii kousentmu (1. 1 cr. 11, moxm. «a» 1. 1 c1. V). [Tpunu-
Masi BO BHUMaHUe HaJlM4Yue TaKOro TpeOoBaHusl, BKIIOUEHUE B TOKYMEHT
00 yupexneHuu Tpacta (trust deed) mojoxeHus, MperycMaTpUBaIOIIETO
nepegavyy Oynyliux CropoB B apOUTpak, camo Mo cede elle He SIBISIeTCS

' Tlyukr 4 ct. 209 TK PO.

Ilyskr 1 4. 2 c1. 33 AIIK P®; 1. 3 cr. 33 ®PenepanbHoro 3akoHa ot 26 okrsiopst 2002 r.
No 127-D3 «O HeCOCTOSATETbHOCTH («DaHKPOTCTBE» ).

> LewJ.D.M., Mistelis L.A., Kroll St.M. Op. cit. P. 99—100.

Crarbs 7 3akoH 0 MKA; cT. 178 DenepanbHoro 3akona IlIBeiitiapun o MUII.
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JIOCTATOYHBIM [IJIsSI OXBaTa BCEX MX BO3MOXHBIX y4aCcTHUKOB. Tak, eciu
JMAHHBIA TOKYMEHT MOIMUCHIBACTCS YUpEAUTEIeM TPacTa, 10BepUTEIbHBIM
COOCTBEHHMKOM U MPOTEKTOPOM, OH MOKET IIPU3HABAThCS B KAYECTBE ACii-
CTBUTEJIbHOTO apOUTPaKHOIO COIJIALICHMSI B OTHOIIEHUM BO3HUKAIOIINX
MeXay HUMU criopoB'. Bmecrte ¢ TeM OeHeduLIMaphbl TpacTa Win B cllydyae
JIVMCKPELIMOHHOIO TpacTa WiIeHbI Kjacca OeHehUIIMapoB’ 3TOT JOKYMEHT
HE MOIMUCHIBAIOT U, COOTBETCTBEHHO, Ha TEePBBI B3IJISII HE OXBaTbIBa-
IOTCSL COAEPXKAIIMMCS B HEM apOUTpaXkKHbIM coralieHueM. [1ocKoIbKy
OGeHeUIMapbl MOTYT CUUTATHCSI TUMMMYHBIMUA YYaCTHUKAMU TPACTOBBIX
cropoB, 3¢ (GEeKTUBHOE pellieHre BOIIPOca UX BOBJICYEHHUS B apOUTpakHOE
Ppa3dMpaTeIbCTBO, SIBJISIIOIIETOCSI YaCTHBIM CJIydaeM IpoO0JieMbl pacIiipo-
CTPaHEHMSI NEMCTBUSI apOUTPaAXKHOTO COIJIAIIeHUST Ha JIUII, KOTOPhIE €T0
HE MOAMNUCHIBAIN’, CICAYET IPU3HATH HEOOXOIUMbIM YCIOBUEM CO3IaHMS
3 dEKTUBHOI CHCTEMBI TPACTOBOTO apOUTpaXxa.

3.2.2. Ilpednaeaemvie 3apybeicHble peuteHus

Bo3MmozxkHbIe perieHust 1po0JieMbl pacpocTpaHeHus1 Ha OeHepuiapoB
Tpacrta JeiCTBUSI apOUTPaXKHOIO COIJIAleHUs OTIMYAIOTCS 3HAYUTEIb-
HBIM pa3HooOpa3ueM. Bo-TiepBhIX, 3aKOHOAATEILCTBO PSAa FOPUCIUKIINIA,
B yacTHocTh baramckux octpoBos®, I'epHen’, ManbThl® u mtata Oaopuisr’,
MPsIMO TIPeIyCMaTPUBAET, YTO JIMLA, He IMOAINMCABIINE JOKYMEHT 00 y4-
pEeXIEeHUU TpacTa, B YACTHOCTU OeHedUMapbl, TeM He MEHee CBSI3aHbl
conepKallMMcsl B HeM apOUTPaKHBIM corjialieHrueM. Bo-BTOpBIX, B TeX
CJIy4asix, KOrjaa 3aKOHOIATEJIbCTBO TOW WJIM MHOM IOPUCIMKIIMN TOT0OHbBIX
MOJIOXKEHUIA HE CONEPKUT, YUEHbIe-ITPABOBE/IbI U IPAKTUKYIOIINE IOPUCThI

' Holden A. The Arbitration of Trust Disputes: Theoretical Problems and Practical Possibili-

ties. P. 549.

B nuckpenmornHoM Tpacte (discretionary trust) 10BepUTEIbHBINM COOCTBEHHUK HAIE/ISIeTCsT
YCMOTPEHHEM IT0 pacTIpeeIeHUIO T0X0a (MJIA UMYIIIECTBA) TPACTA CPEIH WICHOB OIpee-
JIEHHOTO KJlacca 6eHeduimapos (cM., HanipuMep: Andersen R.W. Understanding Trusts and
Estates. 5" ed. LexisNexis, 2013. P. 94; LaPiana W.P, Inside Wills and Trusts: What Matters
and Why. Wolters Kluwer Law & Business, 2012. P. 205).

Brekoulakis St. Ch. 8. Parties in International Arbitration: Consent v. Commercial Reali-
ty // The Evolution and Future of International Arbitration / St. Brekoulakis, J.D.M. Lew,
L. Mistelis (eds.). Kluwer Law International, 2016. P. 119—122.

* Trustee Act, 1998 (as modified by the Trustee (Amendment) Act, 2011), Sec. 91A(2).
> Trusts (Guernsey) Law, 2007, Sec. 63.

S Arbitration Act, Art. 15A(2).

7 Fla. Stat., § 731.401 (2019).
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copMynrpoBai HECKOJIbKO TEOPHii, HallpaBJICHHbIX Ha BOCIIOJIHEHUE
JaHHOTro Ipobera.

Tak, B COOTBETCTBUU C TEOpUE «IToApa3yMeBaeMoro coriacus» (deemed
acquiescence), peayiaraeMoi psiaoM aHTIMICKUX aBTOPOB, TIPUHSITHE OeHe-
(buapoMm BBITLIAT U3 UMYLIECTBA, MePEAaHHOIO B TPACT, UJIK €0 CChLIKA
Ha MpaBa, NPeAyCMOTPEHHbIE YUPEAUTEIbHBIM TOKYMEHTOM TpacTa, Mpu-
3HAIOTCSI B KAYECTBE €I COMIACKsl Ha paCCMOTPEHUE CIIOPOB B COOTBETCTBUU
¢ apOUTpaXkHOI OrOBOPKOIA, comepKaiiieiicst B TakoM 1okymeHTe'. CoriacHo
CXOJIHOI TI0 CMBICITY TEOPUU «yCJIOBHOM nepeaaun» (conditional transfer),
copmynupoBaHHoii B CIIIA, 6eHeduLimap TpacTa CYUUTAETCS CBI3aHHBIM
€ro TOJIOXKEHUSIMU, TTIOCKOJIbKY ero (ee) IpaBa sIBJISIIOTCS TPOU3BOIHBIMU
OT XeJlaHuii yupeautesis. [loaToMy yupeauteab MOXeT O0YCIOBUTD OJTY-
yeHue 6eHebUIIMapoM BBITOJI OT TpacTa COOJII0AeHUEM UM apOUTPasKHOIO
coralieHus .

Kpowme Toro, cBg3aHHOCTH OeHe(DUILIMAPOB apOUTPAKHBIM COTJIALIEHUEM,
colepKalluMCcsl B TOKYMEHTe 00 YYpexXIeHUU TpacTa, MHOTAa 000CHO-
BBIBAETCSI TAKXKE «ICTOIIIEIEM, OCHOBAaHHBIM Ha IIpaBe CIIPaBeJIMBOCTI»
(equitable estoppel). CornacHo JaHHO TeOpUU, €CJIU JIUILO OCYILIECTBIISIET
CBOM IIpaBa Ha OCHOBaHUU JIOTOBOPA, OHO TEM CaMbIM JIMIIAETCS BO3MOX -
HOCTH 3asIBJISITh BO3PaKEHUSI O TOM, YTO HE SIBJISIETCSI CBSI3aHHBIM 00s13a-
TEJIbCTBAMU, BBITEKAIOIIMMU 13 TOTO 3Ke JOrOBOPa, BKIII0Yask apOUTPakHOE
cornamenue’. Hakonerr, nonxon /CC, 3akperjieHHbIN B IPUHSITOM €10 ap-
OUTPaKHOI OIOBOPKE JIJISl CIIOPOB, CBSI3aHHBIX C TPACTaMU, COYETaeT B cebe
TEOPHIO «ITOAPa3yMEeBAEMOI0 COMIACHUsSI» U TECHO CBSI3aHHYIO C HEil UAeI0
O IIPSIMOI1 00YCJIOBJICHHOCTY MHTepeca OeHeduIMapa B TpacTe MPUHITHEM
apOUTpaXKHOro comaieHus’. B cooTBeTCTBUY ¢ MpeiaraeMoii OrOBOPKOIA,
J110001 6eHeduIMap TpacTta, MpeTeHAYIOINI MY MPUHUMAIOIINI KaKue-
JIM0O BBITOJIbI, UHTEPEC WIIM IIPABO HA OCHOBAHUM TPACTa, CBS3aH IOJI0XKE-
HUSIMM HACTOSIIE apOUTPaXKHOM OTOBOPKU M CUMTACTCS IIPUHSIBILIMM €€’

Hayton D. Problems of Attaining Binding Determination of Trust Issues by Alternative
Dispute Resolution // Papers of the International Academy of Estate and Trust Law /
R.F. Atherton (ed.). Kluwer Law International, 2001. P. 11—19.

Strong S.1. Arbitration of Trust Disputes: When Two Bodies of Law Collide. P. 1211.

Ganz S. 21. Enforcement of Foreign Arbitral Awards Arising from an Internal Trust Arbitra-
tion: Issues under the New York Convention // Arbitration of Trust Disputes: Issues in Na-
tional and International Law / S.I. Strong (ed.). P. 494, 505 (para. 21.28).

* Ganz S. Op. cit. P. 505—-506 (para. 21.29).

ICC Arbitration Clause for Trust Disputes // ICC Arbitration Clause for Trust Disputes and
Explanatory Note (ICC Publication 891-0). P. 3.
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3.2.3. Bozmoocnole peurenus 6 Poccuu

Hanuuue B HallMOHAJIBHOM 3aKOHOMIATEILCTBE CIIELUAIbHON HOPMBI,
MPSIMO TIPEeIyCMaTPUBAIOILIEH 00s13aTeIbHOCTh COAEPKALIETOCS B yUpEIH-
TEJIbHBIX JOKYMEHTaX TpacTa apOMTPaKHOIO COMIALLCHMsI IJIsl ero OeHehu-
LIMapOB, BHOCUT B 3TOT BOIIPOC OIPEEICHHOCTb U, TAKUM 00pa30M, HE MO-
JKET HE YBEJIMYMBATh IPUBJIEKATEIbHOCTb COOTBETCTBYIOLIEH IOPUCANKLINI
B KA4eCTBE BO3MOXKHOI'O MECTa JIJIsSl PACCMOTPEHMSI CIIOPOB C X y4acTUEM
B MopsiKe apoutpaxa. XoTs 3a rnocientee aecsatuietve B 'K PO nosiBu-
JIUCh HOPMBI, TI0 CBOEMY CMBICITY SIBJISIIOILMECS aHAJIOTUYHBIMU «3CTOTIIIE-
JII0, OCHOBAaHHOMY Ha IIpaBe CIPaBeUIMBOCTH»', B OTJIMYME OT CTpaH OOIIIEro
npasa’, cyaeOHble peureHnss B Poccun He 00J1a1ai0T CUIION TIpeLieneHTa’.
W3 aToro ciemyer, 4TO BO3JIOKEHME Ha POCCUICKUE CYIbl 00513aHHOCTH
B KaXIOM KOHKPETHOM CJIydyae OLIEHMBATh 110 CBOEMY YCMOTPEHMIO, Oe3
CCBUIKM Ha IPeAIIeCTBYIOIIME PEIIeHUsI T0OPOCOBECTHOCTD MOBEACHUS
OGeHeduULIMapOB TpacTa, MOJYYMBIIMX U3 HETO BBIILIATHI, HO OTKAa3bIBalO-
LIMXCSI IPU3HABATh apOMTPaKHOE COrJIallieHUe, He CIIOCOOCTBYET CO3MaHUIO
Y Y4aCTHUKOB TPACTOB YBEPEHHOCTU B 3(D(EKTUBHOCTU TAKOT'O COTJIAILICHUS
MPY pacCMOTPEHUN UX OyaylIux criopoB B Poccuiickoit @enepaunm.

COOTBETCTBEHHO, 110 CPABHEHMIO C IPYTUMU BO3MOXHBIMU CIIOCOOAMHU
pelleHus JaHHO MPOGJIEMbI BKJIIOUEHUE B POCCUICKOE 3aKOHOIATEILCTBO
CaMOCTOSITEJIbHOI HOPMbI 00 00513aT€IbHOCTH apOMTPAKHOIO COIIALLICHMUSI
JUTst 6eHedUIIMapoB TpacTa 00J1agaeT HECOMHEHHBIMU TIPEUMYIIECTBAMU.
Boee Toro, poccuiickasi Teopust apOMTpaxa yxKe pa3BUBaeTCsI B aHAJIOT Y-
HOM HarnpaBJIeHHH B OTHOILLEHUHM PacpOCTpaHeHUsT apOUTPaskHOI OTOBOP-
KU, BKJIFOUEHHOI B YCTaB I0PUAMYECKOTO JIMIIA, HA €r0 HOBBIX YYaCTHUKOB
6e3 HeOOXOAMMOCTHU TOJYUYEHHUSI UX TOMOJIHUTEIbHOTO corstacus’®. [ToaTomy

ITyHKT 5 cT. 166 («3asiBIeHUE O HeNeCTBUTELHOCTH CICTKY HE MMEET IPaBOBOTO 3Ha-
YEHMUS, €CJIM CChlIatonlieecs Ha HeAeHCTBUTEIbHOCTD CIEJIKM JIMLIO AEMCTBYET HEN00pO-
COBECTHO, B YACTHOCTH €CJIM €T0 MOBEICHUE MOCIe 3aKII0UEHMS CIeJIKU 1aBajlo OCHOBA-
HUS IPYTUM JIMIIAM T10J1araThesl Ha IeMCTBUTEIBHOCTD CHEIKW» ), 1. 3 cT. 432 («CTtopoHa,
TIPUHSBLLIAS OT IPYTOil CTOPOHBI MOJIHOE WJIM YaCTUYHOE UCTIOJIHEHUE T10 JOTOBOPY JTMO0
MHBIM 00pa3oM IMOATBEPAMBIIAs ACCTBUE 1O0rOBOpa, HE BIpaBe TpeOOBATh MPU3HAHUS
3TOT0 I0rOBOpa HE3aKJIIOUYEHHBIM, €CJIM 3asiBJICHUE TAKOTO TPEOOBAHUS C YUETOM KOH-
KPETHBIX 00CTOSITEIbCTB OYIET MPOTUBOPEUUTD MTPUHLIUITY TOOPOCOBECTHOCTH (TTYHKT 3
cratbu 1)») 'K PO.

’ Cardozo B.N. The Nature of the Judicial Process. Yale University Press, 1991. P. 124—125.

David R., Jauffret-Spinosi C. Les grands systemes de droit contemporains. 11° éd. Dalloz,
2002. P. 16—19.

4
Acockog A.B. 1onyCTUMOCTb pa3pelieHrs] KOPIIOPATUBHBIX CIIOPOB B MEXKIYHAPOITHOM

KOMMepUuecKoM apoutpaxe. // MexXIyHapomHbIi KOMMEPUYECKUi apOUTpak: COBPEMEHHBIE
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Takasi HopMa MorJja Obl ObITh BHECEHA, HarlpuMep, B cT. 7 3akoHa 0 MKA
BCJIE/I 32 TIOJIOXKEHUEM, MPeayCMaTPUBAIOIIMM BO3MOXKXHOCTD BKJIIOUEHMS
apOUTPaXKHBIX OTOBOPOK B YCTaB I0PUINYECKOrO JIUIIA IS pa3dupaTeibCTBa
KOPIOPaTUBHBIX CIIOPOB'.

3.3. Hcnoanenue apoumpaxcrvix peuteHuil no mpacmoguim Cnopam Ha oc-
noeanuu Horo- Hopkckoil koneenuuu

3.3.1. Cywecmeo npobaembi

[TockonbKy aKTUBBI TPACTa MOT'YT HAXOAUTCS B PA3TUYHBIX IOPUCIUK-
LIUSIX, HeO00sI13aTeIbHO COBIAIAIOIIMX C MECTOM apOUTpaxka, BO3MOXHOCTD
KCITOJIHEHHUsI BBIHECEHHBIX PellIeHUl B IJ1I00aIbHOM Maciitabe clieayeT
MPU3HATH HEOOXOIMMbBIM YCJIIOBUEM YCIIEIITHOIO Pa3BUTHUSI TPACTOBOTO ap-
outpaxa. Xots Hpio-opKckasi KOHBEHLIMSI, TTO COCTOSTHUIO HA CEeTOIHSIIL-
HUI 1eHb paTuduLMpoBaHHas yxe 161 cTpaHoil’, ipeacTaBisieT coboi
HauboJiee YCIeIIHbI MeXIyHAPOIHbII MHCTPYMEHT, UCITOJIb3YeMBbIiA 17151
MPU3HAHMS U NIPUBEACHUS B UCIIOJHEHNE MHOCTPAHHBIX apOUTPaKHBIX
peleHMit’, KaK 5TO HU MapagoKcalbHO, MMEHHO OHA B HACTOSIILIEE Bpe-
MsI MOXET paCCMaTPUBAThLCSI B KAY€CTBE OJHOIO U3 MPEISITCTBUI Ha IyTH
naHHoro passutus. Tak, B cooTeTcTBUU ¢ Hblo-MopKcKoil KoHBeHLHet
OIIHUM 13 HEOOXOIMMBIX YCIAOBUIA JIs TAKOTO IIPU3HAHMS U IIPUBEACHUS
B MCTIOJIHEHUE SIBJISIETCST HAJIMYME MMCbMEHHOTIO COIJIAleHNsI, TI0 KOTOPOMY
CTOPOHBI 00SI3YIOTCS TIepenaBaTh B apOUTPaX BCe MM KaKUe-T100 CITOPHI,
BO3HUMKIIIME WIM MOTYIIME BOBHUKHYTh MEXAY HUMU B CBSI3U C KAaKUM-
JIM60 KOHKPETHBIM JOTOBOPHBIM MJIM MHBIM IIPABOOTHOILIEHUEM, OOBEKT
KOTOPOT'0 MOXET OBITh TPEAMETOM apOUTPaKHOTO pa3dupaTenbeTBa (11, 1
cr. I1, mox. «a» 1. 1 ct. V). CornacHo Hbio-MopKCcKoii KOHBEHLIMM TEPMUH

npobaemsbl 1 peuteHust: CoOopHuUk crareit Kk 80-yeTuio MexXIyHapoJHOro KOMMEPUYECKo-
TO apouTpaxkHOTO cyna pu ToproBo-npoMbinuieHHOI nanate Poccuiickoit deneparim /
IMon pen. A.A. Koctuna; MKAC nipu TTIIT P®. M.: Craryr, 2012. C. 19; MexayHapo-
HBII KOMMepUecKuii apoutpax: YueoHuk / Hayu. pen.: O.1O0. Cksopiios, M.1O. CaBpaH-
ckmii, I'.B. CeBactbstHoB; OTB. pen. T.A. JIyHaesa. 2-e us., nepepa6. u gor. C. 385—386
(aBTOp Map. 7.9 — FO.A. babuues).

' Tlynxr 7 cr. 8 3akoHa 0 MKA.

CratyT TekcToB: KOHBEHLIMSI O TPU3HAHUM U TMPUBEICHUN B UCIIOJIHEHNE WHOCTPaH-
HBIX apouTpaxHbix peweHuit (Hoio-Mopk, 1958 rox) (https://uncitral.un.org/ru/texts/
arbitration/conventions/foreign_arbitral _awards/status2).

Moses M.L. 20. International Enforcement of an Arbitration Provision in a Trust: Questions
Involving the New York Convention // Arbitration of Trust Disputes: Issues in National and
International Law / S.I. Strong (ed.). P. 493.
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«IIMChbMEHHOE COJIallleHUe» BKIIIOYaeT apOUTPaskHYIO0 OTOBOPKY B JIOTOBOPE,
WM apOUTpaXkKHOEe CorlallleHre, OANMCAHHOE CTOPOHAMM, WJIM COIepXKa-
1eecsl B oOMeHe nucbMamu Ui TeerpamMamiu (1. 2 ct. I1). B o ke Bpems
JOKYMEHT O CO3[aHMM TpacTa, CoAepKallluil apOuTpakHOe CorjialleHue,
00513aTeIbHO MOAMMCHIBAETCSI TOJIBKO €0 yupeauTeaeM, NHOTAA TaKxkKe
TMOBEPUTEIbHBIM COOCTBEHHUKOM, HO He OeHedulInapamMu Tpacrta'.

MHuaue roBopsi, B ciayyae ¢ OeHebuImapaMu «IMMCbMEHHOE COTrJialiie-
HUe» B 3HaueHNH Hplo-MopKcKoii KOHBEHIINM MOMPOCTY OTCYTCTBYET.
ITo3TOMY ecii TIOAXOAUTh K JaHHOMY TpeGoBaHMIo Hblo-opKcKoii KoH-
BEHLUM OYKBaJIbHO, JaXe IPU YCIOBUH, YTO TEOPUH «I1OAPa3yMeBaeMOro
corjacusi», <yCJIOBHOM Mepeaauyn» WIKM «3CTOIIEeb, OCHOBaHHBIN Ha IpaBe
CIIPaBeUIMBOCTH» MOTYT ITO3BOJIUTh PACIIPOCTPAHUTD JACUCTBHE apOUTPaXK-
HOTO corjaleHus Ha GeHeUIMapoB Py PAaCCMOTPEHMU Jiejia, OHU elIle
He TapaHTUPYIOT, YTO BEIHECEHHOE pellieHre OyIeT 00s13aTeIbHO IPU3HAHO
U MPUBEIECHO B UCIOJHEHME 3a TIpelielaMi COOTBETCTBYIOIIEH I0PUCINK-
uun’. [TomoOHast HeoIpeneJeHHOCTh MOXET, B CBOIO Ouepe/ib, MOA0PBATh
JOBepHYe MOTEHIIUATbHBIX YUaCTHUKOB K 3(p(HeKTMBHOCTH TPACTOBOIO ap-
OuTpaxa B LIEJIOM.

3.3.2. Ilpednaecaemvie 3apybeicHble peuteHus

AHaJIu3 CYILIECTBYIOLIMX 3a pyOeKOM pelleHUil Tpo0JieMbl OTCYTCT-
BUS MUCbMEHHOTO apOUTPaKHOTO COTIAIlIeHUs ¢ OeHebuIInapaMu TpacTa
TO3BOJISIET BBIAEIUTD IBa MPUHIIMITUAIBHBIX ITOIX0Aa K 9TOMY BOIIPOCY,
a uMeHHo (i) ropuanyeckuii u (ii) opraHM3alMOHHO-TIpaKThudeckuii. KOpu-
MWYECKUIA TTOAXO K PEIIEHUIO TaHHOM POo0IeMbI CIeIyeT pacCMaTprBaTh
B KOHTEKCTE OOIIeit TEeHISHUIMHU CMSITYeHUsT TpeboBaHUi K hopMe apOu-
TPaXXKHBIX COIJIAIICHW, OTYETIMBO MPOSIBUBIICICS B TTOCICIHNE IECATH -
JIETUs B HAalIMOHAJIbHOM 3aKOHOJATEJIbCTBE U CyIeOHOI MPaKTUKE, a TAKXKe
Ha MexXayHaponHoM ypoBHe. [1o0yauTebHO MPUYMHON BOSHUKHOBEHUS
M TIOCJICAYIOIIETO Pa3BUTHS YKa3aHHOM TEHACHIIUU SIBUJIOCH Bce OoJiee ycu-
JIMBaroIIeecss BOCIIPUSTHE YIaCTHUKAMU KOMMEPUYECKOro 000poTa TpeboBa-
Huit Hplo-Mopkckoit KoHBeHLMM K (hopMe apOUTpaXKHbIX COMIALLIEHMI KaK
CJTUIIIKOM OTPaHUYMTEIbHBIX 1 00JIee HEe COTIACYIOLINUXCS C CYLIECTBYIOIIEH
MEXIYHApOIHOM TOProBOii MPaKTUKOii®. JIeiCTBUTEbHO, COTJIACHO II. 2

' Strong S.I. Arbitration of Trust Disputes: When Two Bodies of Law Collide. P. 1209—1210.

Moses M. L. 20. International Enforcement of an Arbitration Provision in a Trust: Questions
Involving the New York Convention. P. 484.

YPCFyJII/IpOBaHI/IG TOPTOBBIX CITOPOB. Bo3moxHbIe CIII/IHOOGpaS}HBIC IIOJIOKEHMS 110 HE-
KOTOPLIM BOITpOCaM, KaCaloIIUMCA YPETryJIMPOBAaHUS TOPIrOBLIX CITOPOB: COTJIAaCUTEIbHAasA
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ct. I1 Hplo-MopKcKoit KOHBEHIIMM apOUTpakHOE COTTIALLIEHHE MOXET ObITh
3aKJII0YEHO JIUIIb ABYMSI CIIOCOOaMU: JIMOO MyTeM MOANMCAHUS €IUHOTO
MOKYMEHTa, JIM0O MyTeM OOMeHa MMChbMaMU WIM TeJlerpamMmMaMmu. B To xe
BpeMsI B KOMMEpPUECKOM 000pOTe BechMa HepelIKHU ClIydyau, KOrjaa coria-
LIEHUST MEXIY €r0 yYaCTHUKAMM 3aKJII0YAI0TCS B YCTHOM (hopMe MU ITyTeM
COBEpILLIEHUS KOHKIIOAEHTHBIX JeicTBUiA. C 3TOI TOUKM 3peHMS U3TULITHUIA
dopmanusm Heio-MopKckoii KOHBEHLIMH, NpeiIaraioiieil ToJIbKO ABa
BO3MOXHBIX BapMaHTa, B JAHHOM BOIIPOCE MOXET MPEISITCTBOBATH JOCTH-
KEHUIO €€ OCHOBHOMN 1IEJIM, 3aK/II0OYAIOIIEIHCS B COAECHCTBUM TIPU3HAHUIO
¥ TIPUBEJCHUIO B UCIIOJIHEHUE apOUTPaKHBIX PELICHUI B MaKCUMAaJIbHO
BO3MOXHOM UYMCJIE CIydaeB'.

Ha ¢one BHeceHUs1 U3BMEHEHUI B HALIMOHAJIbHOE 3aKOHOIATEILCTBO,
MpeIycMaTpUBAIOLINX GoJiee GIaronpusTHbIE 1Mo cpaBHeHuo ¢ Huto-Mopk-
CKOIf KOHBEHIIMEN TpeOOBaHMS B OTHOLICHUU (hOPMbI apOUTPaKHOTO CO-
[JIALIEHUS’, a TAKKEe pa3BUBAIOILIEICS B CXOAHOM HaIlpaBJIeHUU Cy1eOHOM
npaktuku’, B 2006 r. Komuccus OOH no npaBy MexXIyHapOmIHOi TOProBiIn

rpoleaypa, obecreynTe/IbHbIe Mephl, TMCbMEHHast (hopMa apOUTPaKHOTO COTJIAIIEHNST.
Hoxuan 'enepanbHoOTO cekperaps. JJobasnenue / Komuccust Opranusarn O0beTmHeH-
HbIx Hatmit o npaBy MexayHapoaHoii toprosim (A/CN.9/WG.11/WP.108/Add.1) (26 siH-
Bapst 2000 r.) (https://digitallibrary.un.org/record/408248).

Paulsson M. The 1958 New York Convention in Action. Kluwer Law International, 2016.
P.77-78.

Hamnpumep, cornacho ct. 1507 I'TIK (Code de procédure civile) @paniuu (https://www.
legifrance.gouv.fr/affichCode.do;jsessionid=DD0975680850C10CECD5C7568 F942C94.tp
1gfr25s_1?idSectionTA=LEGISCTA000023427131&cidTexte=LEGITEXT000006070716
&dateTexte=20200212) Ha apOUTpaxkHOE corjiallieHue B 001aCTH MEXIyHapOIHOTrO apou-
Tpaxka He pacIpoCTPaHsIIOTCS HUKaKie (hopMaibHbIe TPeOOBaHUSI.

Hamnpuwmep, coriacHo a63. 1 cr. 178 DeaepanbHoro 3akoHa LlBeiinapun o MYIT apou-
TpaXHOE COTJIAllIeHUE NeHCTBUTEILHO C TOYKM 3peHUsT (hOPMBI, €CTTU OHO 3aKJII0UYEHO
B TUCBbMEHHOU (hopMe TTyTeM COCTaBICHUS OMHOTO TOKYMEHTa U 0OMeHa TeerpaMmma-
MM, TeJIEKCaMU WU (DaKCUMILTBHBIMU COOOIIIEHUSIMU JTMOO TIPU TIOMOIIH JTF0O0TO PYTO-
TO CPECTBA CBSI3U, ITO3BOJISIIONIETO B TOKA3aTEIbCTBO HAJTMUMS COTJIAIICHUS TIPEIbSIBUTh
ero TekcT. B cooTBeTcTBMM € a03. 2 cT. 178 Toro e MenepaybHOr0 3aKOHA apOUTPaKHOE
CoIallieHre NeHCTBUTELHO C TOYKM 3PEHUS CONEPKAHMSI, €CT OHO OTBeUaeT TpeboBa-
HUSIM TIpaBa, U30paHHOTO CTOPOHAMU, TNOO TIpaBa, MPUMEHUMOTO K CITOPHOMY TTPaBOOT-
HOIICHWIO, B YACTHOCTH TIpaBa, MPUMEHUMOTO K OCHOBHOMY JIOTOBODY, JTMOO IIIBEHIIap-
ckoro mpaBa. Bmecre ¢ Tem, kak otmetin PenepanbHbiil TpudyHan Llseitiiapuu, Tpe6o-
BaHMe K (hopMe apOUTpaXkKHOTO COMIAIlIeHUs, yCTaHOBIeHHOE a03. 1 cT. 178 MenepanbHOro
3akoHa LlIBseitapun o MUII, pacrpoctpaHsieTcst TOJbKO Ha caMO apOUTpakHOE CoTia-
IeHUe, TIOCPEICTBOM KOTOPOTO €To MEePBOHAYATBHBIC CTOPOHBI BHIPA3UITH CBOIO OOIITYIO
BOJIIO Ha Tiepenavy CriopoB B apouTtpaxk. Hampotus, Bompoc o pacmipocTpaHeHUN chepbl
NETICTBUST apOUTPAsKHOTO COTJIAIIEHHUST Ha JIWII, KOTOPBIE €T0 HEe TTOAUCHIBAIN, OTHOCUT-
CsI K COIEp3KaHMIO0 apOUTPAXKHOTO COTJIAIICHUST M TOJDKEH PelaThesl HA OCHOBaHUM a03. 2
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(FOHCUTPAI) yreepauna PexomeHaaI1IO MO TOJTKOBAHUIO COAEPXKAHUS
m. 2 ct. [T u . 1 cr. VII Holo-Mopkekoit konBeHunu (nanee — PekomeHa-
s FOHCHUTPAI)'. Pekomennaius FKOHCUTPAJI npusbiBaeT rocynapct-
Ba npuMeHsITh 1. 2 cT. 1 Hpio-MopKcKoit KOHBEHIIMY MCXOMs! M3 PU3HAHMUS
TOT0, YTO COMEPKaIlleecsl B HEM OIMCaHue 00CTOSITEILCTB HE HOCUT MCUep-
nbiBaloliero xapakrepa (1. 1). OHa TakKe peKOMeHIyeT MIPpUMEHSTh 1. 1
ct. VII Hblo-MopKcKoii KOHBEHLIMM TAKUM 0OPa30M, YTOOBI TIPEIOCTABUTh
J1000 3aMHTEPECOBAHHOI CTOPOHE BO3MOXKHOCTh BOCIIOJIb30BaThCsI IIPaBa-
MM, KOTOPBIMUM OHA MOXET 00J1aaTh B COOTBETCTBUU C 3aKOHOIATEILCTBOM
WA MEXAyHAapOIHBIMU JOTOBOPaMU CTPaHbl, B KOTOPOIi ITOaeTCsT XOaa-
TaiiCTBO, OCHOBAaHHOE Ha apOUTPasKHOM COIJIAIIEHUH, B LIEJISIX IPU3HAHUS
JIEUCTBUTEILHOCTH TAKOTO apOUTPaXKHOTO cornameHus (1. 2)°.

B tom xe 2006 r. KOHCUTPAJI BHecna psin usmeHeHuid B Turosoit
3aKOH O MEXIyHapOJIHOM TOProBoM apoutpaxe (najiee — THUIIOBOI 3aKOH
IOHCHUTPAJI), B yacTHOCTHM JIBa aJbTepHATUBHBIX BapyaHTa CT. 7, Kaca-
ouieiics popMbl apouTpaxkHoro coriamenus. CoraacHo 1. 4 mepBoro
BapuaHTa YKa3aHHOM CTaTbU, XOTSI apOMTPaKHOE COIJIAllleHUE TOKHO
3aKJII0YaThCs B MUCbMEHHON (hopMe, 3TO TpeOOBaHKE YIOBIETBOPSIETCS
3JIEKTPOHHBIM COOOIIEHUEM, €CJIM COAepKallasics B HeM MHdopMalus
SIBJISIETCSI JIOCTYITHOM JIJIS1 €€ TIOC/IEAYIOLIETO UCIIOIb30BaHUS; «3JIEKTPOHHOE
COOOIIIeHUEe» O3HAYaAET JII0Ooe COODIIeHNEe, KOTOPOE CTOPOHKI TIepenaroT

ct. 178 denepanbHoro 3akoHa [lseitiapn o MUTIL. Cm.: ATF 129 111 727 consid. 5.3.1
p. 736 (moctymHo B MHTepHEeTe MO anpecy: http://relevancy.bger.ch/php/clir/http/index.
php?highlight _docid=atf%3A%2F%2F129-111-727%3Ade&lang=de&type=show_docu-
ment); cM. Takxke: Born G.B. Op. cit. P. 99—100.

PexomeHnmanuss OTHOCUTENbHO TOJTKOBaHUsI TTyHKTa 2 ctaThu 11 1 myHkra 1 cratbu VII
KoHBeHIInY 0 MpU3HAHUK U TPUBEICHUY B UCIIOJTHEHNE MHOCTPAHHBIX apOUTPAXHBIX Pe-
IIeHWIA, coBeplieHHoi B Hpio-Mopke 10 mons 1958 rona, npunsitas Komuccneit Opra-
Husann O0beIMHEHHBIX Harumii o rmpaBy MexayHapoaHoi Toprosiu 7 uiojst 2006 roma
Ha ee TpuaLaTh AeBsaToi ceccuu (https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/ru/a2r.pdf).

Coryacto 1. 1 cr. VII Helo-MopKkcKoil KOHBEHIINN ee OCTAHOBJICHNUS He 3aTParuBaioT
NIEACTBUTEIbHOCTH MHOTOCTOPOHHMX MJIU IBYCTOPOHHMX COIVIALIEHUI B OTHOLEHUY TPU-
3HAHMS U MPYBEACHMS B UCTIOJTHEHME apOUTPaKHBIX PELIEHUH, 3aKTI0UeHHbIX JloroBapu-
Bafolumucs ['ocynapcTBaMu, 1 He JUIIAIOT HUKAKYIO 3aMHTEPECOBAHHYIO CTOPOHY TTpa-
Ba BOCITOJIb30BaThCS TIOOBIM apOUTPaXKHBIM PEIIEHHEM B TOM IOPSIIKE U B TeX Mpejesax,
KOTOpBIE TOMTYCKAIOTCST 3aKOHOM WJIA MEXITyHAPOIHBIMU JOrOBOPAMU CTPAHBI, T UCTIpa-
IIMBAETCS MPU3HAHKE U MTPUBEICHKIE B UCITOJTHEHUE TAKOTO apOUTPaXKHOTO PELICHMUSI.

Tunosoii 3akon KOHCUTPAJI o MmexayHaponHoMm ToproBoM apoutpaxe. 1985 rox. C us-
MeHeHUusMU, puHATEIME B 2006 roxy. Bena: OOH, 2008. C. 4—5 (moctymHo B MHTEpHETE
1o anpecy: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/
ru/07-87000_ebook.pdf).
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C MIOMOIIIbIO COODIIEHUI TaHHBIX; «COO0IIEHNE TaHHbBIX» O3HAYaeT MHMOP-
Mall{io, MOATOTOBJICHHYIO, OTIIPABICHHYIO, TTOJYUeHHYIO WY XpaHUMYIO
C MOMOIIBIO 3JIEKTPOHHBIX, MATHUTHBIX, ONITUYECKUX WJIM aHAJOTUYHbIX
CPENCTB, BKJIIOYAs 3JIEKTPOHHBIM 00MeH naHHbIMU (DO/1), 2J1eKTPOHHYIO
MOYTY, TeJierpaMMy, TeJieKC WK Tejieake, HO He OrpaHUYMBAsICh UMMU.
CoriacHO BTOPOMY BapHaHTy, apOUTPaXKHOE COIJIallleHUe MOXKET 3aKJI0-
4yaThcs BOOOIIIE B J11000i1 (hopme.

KOpunuyeckuii momxo K peleHuIo MpooieMbl OTCYTCTBUS TMCbMEHHO-
ro apOUTPaXKHOTIO CoIIalleHusI ¢ OeHebUIIMapaMK TpacTa Kak pa3 U COCTOUT
B npuMeHeHun Pekomengauuu FOHCUTPAIJI, a Takke BToporo BapuaHTa
ct. 7 TunoBoro 3akoHa FOHCUTPAJI k TpactoBoMy apoutpaxky. B coorseT-
CTBUU C JaHHBIM ITOIXOJ0M, €CJIM apOUTPaKHOE COMIAllIEHUE B JOKYMEHTE
00 yupekIIieHUM TpacTa sIBJISIeTCs AeICTBUTEILHBIM I10 IIpaBy, BHIOpAaHHOMY
y4peauTesieM, MHOCTPAHHbII CY/I, TPU3HAIONIMI 1 TPUBOASIIIMI B UCITON-
HEHME COOTBETCTBYIOLIEE apOUTPpaXKHOE PEelIeHUE, HE JOKEH 3asIBISATh
0 €ro HeJIeCTBUTEIbHOCTY BBUJLY «yCTapeBILIEro 1 (GopMaJriCcTCKOro Tpe-
GOBAaHMS O HAJIMYMK MIUCbMEHHOM hopMbl Hblo-MopKcKoit KOHBEHLINM» .
TeM He MeHee, KaK CIIpaBellJIMBO OTMEYAETCs B JIMTEpaType, HeT HUKaAKUX
rapaHTHii, 4TO BCE CyIbl OyayT MHTeprpeTrpoBaTh Hpio- MopKcKyio KoH-
BeHLIMIO B cooTBeTcTBUM ¢ Pekomenmaunein KOHCUTPAJI’. Bosee Toro,
XOTSI HAIMOHAJIbHOE apOUTPakKHOE 3aKOHOAATEILCTBO HAa OCHOBE THUIOBOTO
3akoHa FOHCUTPAJI 6b110 mpuHATO B 001 cioxkHocTH B 111 mipaBo-
BBIX cucteMax B 80 rocymapcTBax, 1Mo coctossHuio Ha 20 Hos16pst 2019 1.
BHeceHHbIe B Hero B 2006 r. U3MEeHEHMSsT, 3HAYUTEJIBHO CMSITYaIOIINe TPe-
06oBaHUs K (hopMe apOUTPaKHBIX COTIALIEHUH, ObUIM YYTEHbBI TOJILKO B 32
opucaukimsax’. HakoHell, cyliecTByeT BEpOSITHOCTb TOTO, YTO HEKOTOPbIE
MHOCTPaHHBIE CYAbl MOTYT IOIPOCTY OTKAa3aThCs MPUMEHATD 11. 1 cT. VII
Hpto-MopKcKoii KOHBEHIMH K apOUTPaXKHBIM COITIAIIEHHSIM MO aHAIOTUH,
IOCKOJIbKY, CTPOIO FTOBOPS, B TEKCTE JAHHOM CTAaThU MPSIMO YIIOMUHAIOTCS
TOJIBKO «apOUTpaKHble peleHus »*. M3 3Toro cieayer, 4To rnpeaiaraeMblii
IOPUANYECKMI TIOIXO/ caM 10 cebe ellle He MO3BOJISIET 00eCIIeUUTh OIpe-

Moses M. L. 20. International Enforcement of an Arbitration Provision in a Trust: Questions
Involving the New York Convention. P. 486 (para. 20.60).

?  Ibidem.

Cratyc TekctoB: TuroBoii 3akoH FOHCUTPAJI o MexayHapoIHOM TOProBOM apOouTpa-
xe (1985 rom) ¢ uamMeHeHusiMu, puHATHIMEU B 2006 Tomy (https://uncitral.un.org/ru/texts/
arbitration/modellaw/commercial_arbitration/status).

Moses M. L. International Enforcement of an Arbitration Provision in a Trust: Questions In-
volving the New York Convention. P. 486 (para. 20.60).
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JIEJICHHOCTD B PEILIEHUH BOMIPOCA OTCYTCTBUS MTMChbMEHHOTO apOUTPaKHOTO
corjamieHus ¢ 6eHeduiIMapaMu TpacTa, Ha KOTOPYIO BITpaBe pacCUMTHIBATD
yupeauTesb TpacTa IMpU BeIOOPE B MOJIb3Y TPACTOBOIO apouTpaxka. XoTs
MPU CO3MAHUM TPACTA €T0 YIPEIUTENIb MOXET 003aBECTUCH IOPUANIECKUMU
3aKJIIOYEHUSAMU T10 TIPaBy BCEX IOPUCAUKIIUIA, IIe BIIOCIEACTBUUA MOXET
MoTpedoBaThCA MPU3HAHNE U MPUBEACHUE B UCIIOJTHEHUE apOUTPaXKHOTO
pelleHusI, BIHECEHHOTO 110 TpeOoBaHUI0 OeHe(pUIIapoB, HATUINE MHO-
TOUYMCJICHHBIX 3aKJIFOUEHU (M CBSI3aHHbIE C HUMU PACcXObl) €111e Ha rapaH-
TUPYET 03KMIAeMOTO MOJIOKUTEILHOTIO Pe3yJibTara.

B03MOXHBIM CITOCOOOM yCTpaHEHUST TaHHOM HEeONpeneJeHHOCTU SIB-
JITeTCsl TIPeUIOKEHHBINM B 3apyOeKHOM JTUTepaType OpraHu3alliOHHO-TIpa-
KTuyeckuit moaxon. OH COCTOMT B BBIOOpE B KaUeCTBE MeCTa TPACTOBOIO
apOuTpaxka IOpUCAUKIINN, B KOTOPOI ¢ HAaMOOJIbILIEH CTEIeHbIO BEPOSTHOCTH
MOKET MOTPeOOBaThCS MPU3HAHWE U MPUBENEHUE B CIIOJTHEHHE OYIYIIEro
apouTpaxkHoro peieHus. Kak mokasbiBaeT MpakTHKa, TAaKOU I0PUCIUKLINER
OOBIYHO SIBJISIETCSI CTPaHa, B KOTOPOI OCYILIECTBIISIETCS YIIPaBICHHUE TPACTOM,
B MICaJIbHOM cJlydae COBITafalolias Co CTpaHOM, B KOTOPOil HAXOIATCs Ha-
nooJiee 3HaYNTEIbHbIE aKTHUBBI TpacTa WM UX CYIIECTBEeHHas yacTh'. B pe-
3yJIbTaTe TAKOTO BHIOOPA, KOTNIa apOUTPaKHOE 3aKOHOAATEIbCTBO CTPAHbI
MecTa apOuTpaXka ycTaHaBIMBaeT 0ojiee MATKMe TpeOoBaHUs K (hopme apou-
TpaxkHOTO cornameHust, yeM cT. 1 Hpio- MopKcKoil KOHBEHIINH, TOCKOIBKY
peliieHre OyaeT MPUBOIUTHCS B UCIIOJIHEHME B TOM Xe CTpaHe Ha OCHOBaHUU
TaKOro HAIlMOHAJTHHOI'O 3aKOHOIATEIbCTBA, TO ITPOOJIEM C BO3MOXKHBIM He-
co0IIoIeHeM MMCbMEHHOM (DOPMbI BO3HUKHYTD HE IOJKHO.

3.3.3. Boamoocnule peurenus 6 Poccuu

[Mpo6Gaema cobmoneHust hopMaibHbIX TpeGoBanuii cT. 11 Hpio-Mopk-
CKOIf KOHBEHILIMU B 00JIaCTU TPACTOBOTO apOUTpaka HOCUT IJTOO0ATbHbBIMN
XapakTep, [IOCKOJIbKY BEIHECEHUE PEILICHUS B OPUCAUKIIMU, IIPUACPKIBA-
OILIEICS TT0 TAaHHOMY BOIIPOCY «JIMOepaibHOI0» MOAX0/a, ellle He rapaH-
TUPYET €ro MpU3HAHKE U MPUBEICHUE B UCIIOJHEHUE B TEX IOPUCIUKIIMUSIX,
3aKOHOJATEJbCTBO KOTOPBIX OYKBAJIbHO CJIEIYET TAKUM TPEOOBAHUSIM.
IToatomy, naxe eciau B ¢T. 7 3akoHa 0 MKA OynyT BHECEHBI MOJIOXEHUS
00 00513aTeIbHOCTY apOUTPAXKHOTO COTJIalIeHUS IJ1s1 OeHe(UIMapoB, COOT-
BETCTBYIOIIIMEC U3MEHEHUST CaMM T10 ceOe He TTO3BOJISIT IMOJTHOCTBIO YCTPAHUTD
PUCK OTKa3a B IPU3HAHUU U MPUBEACHUM B UCIIOJHEHUE BBIHECEHHOIO
B Poccum pelieHus 3a ee mpeaenamMu; mpu 3Tom BeIoop Poccum B kaue-
CTBE M€CTa TPaCTOBOTO apOMUTpaxa OYIeT He «Iydlle», HO BMECTE C TeM

' Koch Chr.P. Op. cit. P. 194.
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U HE «XyKe», YeM BbIOOP B aHAJIOTMYHOM KAa4yeCTBE APYroil IOPUCIUKIINM,
npenycMaTpuBaolIeli 00513aTeTbHOCTh apOUTPaKHOTO COTJIAIICHUS TSI
o6eHeduapoB TpacTa. bosee Toro, B Tex ciiydasix, KOrjaa TpacThl OOIIIETO
MpaBa UCIOJIb3YIOTCSI POCCUACKUMHU YUPEAUTEISIMUA B OTHOIIIEHU aKTHBOB,
Haxongumxcs B Poccuiickoit @enepanny (Harmpumep, akKLi pOCCUINCKUX
KOMIIaHMI1), C LIEJIbIO UX 3alIIUThI OT KPEAUTOPOB, a TAKXKE HACIEICTBEHHOTO
TUTAHMPOBaHMsI, MECTO TPACTOBOIO apOUTpaxka OyJeT coBIagaTh C MECTO-
HaXOXIEHNEM aKTUBOB, TOTEHIIUAIBHO SIBJISTIOIIUXCS OOBbEKTOM OYIYIIEro
apoutpaxHoro pemeHus. C 3Toii TOukM 3peHus1 BIoop Poccum B KauecTBe
MecCTa TPaCTOBOIO apOUTpaXa MO3BOJUT U30eXKaTh HEOMPEACICHHOCTHU
B BOIIpOCE 00 MCIMOJHEHUN COOTBETCTBYIOIIMX PEIICHUI U OMHOBPEMEH-
HO OYIET CIOCOOCTBOBAThL BO3BPATY «POCCUMCKUX» TPACTOBBIX CIIOPOB
B HallMOHAJIbHYIO IOPUCIMKIINIO U €€ TIPEBPAIEHUIO B BEAYIIINI MUPOBOI
LIEHTp apOUTpaxa.

3.4. IIpedocmasumenbcmeo 6 apoumpa3cHom pasoupamenscmee cneuudib-
HbIx Kamezopuil Genedhuuuapos mpacma

3.4.1. Cywecmeo npobaembi

B ToM ciydae, Korma TpacT MCIIOJIb3YETCs B Ka4eCTBE MHCTPYMEHTA
nepeaadyy UMYIIeCcTBa MEXIy MOKOJICHUSIMUA OJHOW CEMbH, B TOT WY MHOM
MOMEHT I10CJIE CBOETO CO3MaHMsI OH MOXET 3aKJI04aTh B ce0e MHTEPeChl
HECOBEPILEHHOJIETHUX, HEAEECITIOCOOHBIX MM JaXe elle He POAMBIINX-
cs1 6eHedu1IMapoB, eclivd OH CO3/1aeT AJisl HUuX Oyayiuii uarepec'. Kpome
TOTO, €CJIA PeUb UAET O AMCKPEIIMOHHOM TPACTe, HEJIb3sl UCKJIIOUUTD, YTO
Ha MOMEHT BO3HMKHOBEHMUSI CIIOpa MEXIY HEKOTOPBIMU U3 €I0 Y4aCTHUKOB
JIOBEPUTEIbHBIN COOCTBEHHUK €111¢ He Ha3HAYUT KOHKPETHBIX OeHeDUII-
apoB M3 UX KJ1acca, ONPEASIEHHOTO B JOKYMEHTE 00 yYpeKIeHUN TpacTa.
IMockobKy apOUTpaKHOE pellieHNe MOXET 3aTparuBaTh UMYIIECTBEHHbIE
npaBa 3TUX CIeLMaIbHBIX KaTeropuii 0eHeduimapon (Oyayumx o0eHe-
(pumapoB), OTHUM U3 HEOOXOAMMBIX YCJIOBUIA IJI TIpPU3HAHUS apOUTpa-
’Ka B KauecTBe 3(D(eKTUBHOTO CIIOC00a pa3pelleHrs] TPACTOBBIX CIIOPOB
SIBJIIETCS OOecIieueHe MX HalJjiexalllero y4acTusi B rpolecce pa3oupa-
TesnbeTBa’. [ToMUMO ABYX TPOGJIEM, CYIIECTBYIOIIUX B OTHOILIEHUM JIIOOBIX

' Koch Chr.P. Op. cit. P. 198.

Segesser G. von, Bell K. Op. cit. P. 29; Strong S.1I. Mandatory Arbitration of Internal Trust
Disputes — Improving Arbitrability and Enforceability through Proper Procedural Choices //
Arbitration International. 2012. Vol. 28. Issue 4. P. 623. https://doi.org/10.1093/arbitra-
tion/28.4.591
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KaTeropuii 6eHeduapoB (pacpoCcTpaHEeHUE IEUCTBUSI apOUTPAXKHOIO
corlameHus Ha 6eHeduLMapoB 1 cobnoaeHue TpedoBaHuit cr. I1 Helo-
MopKCKoii KOHBEHLIMU O ero MUCbMEHHOIT (hopMe), oGecieueH e TAKOro
y4acTUsI B OTHOIIEHUM 3TUX KaTeropuii 0eHeuLmapoB TpeOyeT peleHu s
IIBYX TOTIOJTHUTEIBHBIX TTPOOIIEM .

TIpexxae Bcero, BBUIY CBOEro 0COOOro cTaTyca ykazaHHbIe (Oymyliue)
GeHeduIIMapbl HE MOTYT CAMOCTOSITEIBHO BBIPA3UTh COTJIACHE Ha MTOJTydYeH e
BBIIUIAT U3 TPACTA, SIBJISIIOIIEECs] HEOOXOMMMBIM YCIIOBUEM JIJISI pacpocTpa-
HEHMSI Ha HUX IEHCTBUSI apOMTPaKHOIO COIJIAllEHMsI HA OCHOBAHUU TEOPUIA
«TIOJIPa3yMeBaeMOr0 COTJIACHsI», «YCJIOBHOM Tiepenaun» WA «3CTOTIIIeIs,
OCHOBaHHOTO Ha TIpaBe CITpaBelIMBOCT». KpoMe Toro, maxke B cirydae
pacnpocTpaHeHMs Ha HUX IeiCTBYsI apOMTPaskHOTO COIalleHuUs Takue (0y-
nyie) 6eHeUIInapbl BBUAY CBOETO CTaTyca He CMOTYT HETIOCPEACTBEHHO
MPUHUMATh yJacTHe B apOUTPpaKHOM pa3oupartesbcTBe. B cBeTe Hammuus
STUX JIBYX IOIOJHUTEBHBIX TTPO0OJIeM oOecIeueHre yJacTUsl TaHHbBIX Ka-
Teropuii 6eHeduIMapoB TpeOyeT CO3AaHMsI MEXaHU3Ma IIPEeICTaBUTEIbCTBA
HMX UHTEPECOB B TPACTOBOM apOUTpaxke.

3.4.2. Ilpednacaemvie 3apyodexchbvie peuienus

AHaJIM3 CYIIEeCTBYIOIIMX 3apyOeKHBIX PEIIEHUI TTPOOIeMbl IpeacTa-
BUTEJIbCTBA MHTEPECOB CIELMAIbHbIX KaTeropuii 6eHeduiLapos Tpacra
B apOUTPakKHOM pa30MpaTeIbCTBE TTO3BOJISICT BBIICIUTD TPU TTPUHIIMITH -
aJIbHBIX TTOAX0Ia. Bo-MepBhIX, HALIMOHAJIBHOE 3aKOHOAATEILCTBO MOKET
YIIOJIHOMOUYMBATh TPETEUCKMIA Cyll HA3HAYMTD OJHOTO WJIM HECKOJIBKUX JIUIT
IUIST TIpEACTAaBUTEIbCTBA MHTEPECOB OeHeDUIIMapoB, BKITIOYAs eIlle He Po-
nuBLIMXcs (unborn) U ellle He onpeAeeHHbIX (unascertained) 6eHeduL-
apoB’. Bo-BTOPBIX, OHO MOXET MPSIMO JOITYCKATh BKITIOUEHUE B TOKYMEHT
00 yupeXXIeHUM TPacTa MOJIOXKEHUIA, ITPeIyCMaTPUBAIOIIMX BO3MOXHOCTh
Ha3HaYeHUS MIPeICTaBUTEICH MHTEPECOB TaKMX KaTeropuii oeHeduma-
pOB’. AHAJIOTUYHBIM 00pa30M MOSICHUTEIbHAS 3alcKa K apOUTpaKHOM
oroBopke /CC it TpacTOBBIX CITOPOB PEKOMEH/IYET BKJIFOYATh B JOKYMEHT
00 yupexkIeHUM TpacTa MeXaHU3M Ha3HAYEHUST TaK Ha3bIBaEMBIX «Ipy3eit

Holden A. The Arbitration of Trust Disputes: Theoretical Problems and Practical Possibili-
ties. P. 551.

> Trustee Act, 1998 (as modified by the Trustee (Amendment) Act, 2011), Sec. 91B(3); cMm.
takxe: Hayton D. Problems in Attaining Binding Determination of Trust Issues by Alterna-
tive Dispute Resolution. P. 12.

* Trustee Act, 1998 (as modified by the Trustee (Amendment) Act, 2011), Sec. 91B(4).
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CcyneOHOro pa3ouparebCTBa»' U MpeACTaBUTEICH HeleeCIOCOOHBIX NN
elle He omnpeae/IeHHbIX OeHeULMapOB B TPACTOBOM apOUTpaKe’.

B-TpeTbux, HallMOHAIBHOE 3aKOHOAATEICTBO MOXKET IPEIyCMaTPUBaTh
Ha3HaueHUe IpeACTaBUTENIei OIpeIe/ieHHbIX KaTeropuii OeHeduiapon
TpacTa B cyneOHoM mopsiake. Tak, cormacHo 3akoHy o Tpactax I'epHcu,
€CJIM aJIbTEPHATUBHOE pa3pelleHe CIiopa MPUBOIUT K YPETryJIMPOBAHUIO
TpeboBaHUsI, KOTOpOe 0(OPMJIEHO B BUIE TOKYMEHTA, ITOAMNMCAHHOIO BCEMU
CTOPOHAMMU WJIM OT UMEHM BCEX CTOPOH, TAKOE YPEryJIMpOBaHUE SIBIISICTCS
00s13aTeIbHBIM IS BCeX OeHe(bUIIMapoB TpacTa, He3aBUCHUMO OT TOT'0, OIpe-
JIeJICHBI I OHU, CYIIECTBYIOT JIU OHU, SIBJITIOTCSI I OHU HECOBEPIIIEHHO-
JIETHUMM WJIM OTPaHMYEHHBIMU B ieecriocobHocTr’. JlaHHOE TosIoXeHue
MPUMEHSIETCS B OTHOLIEHMU OeHedulMapa TpacTa JIMIIb B TOM CJIydae, eclin
(a) oH ObLT MpeACTaBlieH B pa30MpaTeIbCTBE M0 albTePHATUBHOMY pa3pe-
LIEeHMIO criopa (Oyab TO JIMYHO, WIK €ro OIMEeKYHOM, WM KaK YeH Kjacca,
VI UHBIM 00pa3oM) 1160 (b) eciu oH He ObLI MpeacTaBieH, TO OH MOIy-
YJI yBEIOMJICHUE O pa30MpaTeIbCTBE 10 AIbTEPHATUBHOMY Pa3peIlicHUIO
CIiopa U MMeJl pa3yMHYI0 BO3MOXKHOCTb ObITh 3aCIyILIAHHBIM; KPOME TOTO,
B cily4ae ¢ GeHeduLmapoM, KOTOPHIH ellle He YCTaHOBJIEH MJIM He CYIIEeCT-
BYET JIM0O SIBJIIETCS HECOBEPLIEHHOJETHUM WJIN JIMLIOM C OTpaHUYEeHHOM
JIeeCIIOCOOHOCTBIO, JIMIIO, OCYIIECTBIISBIIEE aIbTePHATUBHOE pa3pellieHUe
CcIiopa, IOJKHO YIOCTOBEPUTh, UTO TaKO OeHeduImap ObUT HE3aBUCUMO
MPeACTaBJIeH JIMIIOM, HAa3HAUYEHHBIM JIJISI 3TOM LIeJIU CYaI0M®,

3.4.3. Bozmooucnole peurerus 6 Poccuu

JleiicTByOIIIee POCCUNCKOE 3aKOHOIATEIBCTBO HE TPEyCMaTPpUBAET
BO3MOXHOCTHU Ha3HAUYEHUsI TPETEUCKUM CyIOM WU TOCYIapCTBEHHBIM
CYIIOM TIPENICTABUTEJIE HECOBEPIIEHHOJIETHUX, HEJICECTTOCOOHBIX MU e1lle
HE POIMBIIMXCS JIUIL TSl y9acTHsI B apOUTPaKHOM pa3doupatenbcTe. B To
K€ BpeMsl pellleHUe JaHHOTO BOIMpOoca He MOXET ObITh MPeaoCTaBIeHO

[MoHsTHe «IpyT cyneGHOTO paddoupaTenbcTBa» (“litigation friend”) B aHIIMIiCKOM Tpa-
JKIAHCKOM TIpoliecce 0003HavYaeT JIMIO, OTBETCTBEHHOE B cOOTBETCTBUU ¢ 4. 21 [MpaBun
rpaxnaHckoro rporecca (Civil Procedure Rules (CPR)) 3a BeneHue 1 pacxobl cyneOHO-
TO pa3dMpaTeNbCTBA, OCYIIECTRISIEMOTO OT UMEHU WJIM TIPOTHB pebeHKa MO0 TICUXUYe-
CKM HeypaBHOBEIIEHHOTO yesoBeka (cM.: Oxford Dictionary of Law /J. Law (ed.). 8" ed.
Oxford University Press, 2015. P. 374).

Explanatory Note Accompanying the ICC Arbitration Clause for Trust Disputes // ICC
Arbitration Clause for Trust Disputes and Explanatory Note (ICC Publication §91-0). P. 8
(para. 14).

> Trusts (Guernsey) Law, 2007, Sec. 63(1)(c).
* Ibid., Sec. 63(2).
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HUCKJIIOUMTEJIbHO Ha YCMOTPEHUE YIPEIUTENS TPAcTa, MOCKOJIbKY B Cllyyae
HecorIacus IPyrux y4acTHUKOB CIlopa ¢ KaHAWAATYpOii TIpeIcTaBUTeNs
Mpolieaypa ero Ha3HAYeHUST PUCKYET 3aTSIHYThCS U B KOHEYHOM UTOTE T10-
TpeboBaTh BMEIIATEILCTBA TOCyaIapCcTBeHHOTO cyna. [loaToMy BHeceHUe
B POCCUIICKOE 3aKOHOIATEILCTBO CIIeIIMAIbHBIX HOPM, YCTaHABIMBAIOIIUX
YCJIOBUSI M TIOPSIIOK Ha3HAYCHUSI TIPENCTaBUTEel CTieIIMalbHBIX KaTeropuit
GeHedUIIMapOB, CTAHOBUTCS OMHUM U3 HEOOXOAMMBIX YCJIOBUIA CO3AaHMUs
B cTpaHe 3¢ (GEeKTUBHOM CUCTEMbI TPACTOBOTO apOUTpaxKa.

ITockonbky corimacHo 'K P® (11. 1 ¢T. 26) 3aKOHHBIMY MPEACTABUTEIIS-
MU HECOBEPILEHHOJETHUX TpaXkaaH B Bo3pacTte oT 14 mo 18 net aBisitorcs
UX POAUTEIU, YCHIHOBUTENM WK B Cllydyae MX Ha3HAUCHUS TTOMECYUTENH,
MMEHHO OHU 10 O0IIIeMYy MPaBUy TOKHBI ITPEICTABIISITE MHTEPECHI ITUX
rpaxiaaH B TpacToBoM apourpaxke B Poccuiickoit Menepaniy. AHaIOrny-
HBIM 00pa30M MHTEPEChl HECOBEPIIEHHOJETHUX, HE JOCTUTIINX 14 et
(MaJIoJIETHUX), B TPACTOBOM apOUTpake JOJKHBI IMPENCTABIATh UX POIU-
TeJI, YCBIHOBUTEJIM WJIM OTNEKYHBI', a MHTEPECHl rpaXknaH, MpU3HAHHbIX
CyIOM HEeIeeCOCOOHBIMU BCAEACTBUE TICUXMIYECKOTO PacCTPOMCTBA, UX
ONeKyHbI’. BMecTe ¢ TeM, eciii 3aKOHHBIE IIpecTaBuTed OeHedbuimapa
TpacTa OMHOBPEMEHHO SIBJISTIOTCSI OeHeMIIMapaMu 3TOT0 Xe TpacTa, BO3-
MOXHO BOBHUKHOBEHME KOH(MIMKTA X MHTepecoB’. 11 OXpaHbl UHTEPECOB
CIelMaIbHBIX KaTeropuii 0eHe(UIMapoB TpacTa B MOJAOOHON CUTyaluu
B 3akoH 0 MKA 11e1ecoo6pa3Ho BHECTH MOJIOKEHUE, HATEISIONIee Tpe-
TeMCKUIt Cya IIpaBOM 0OpPaTUTHCS B TOCYIaPCTBEHHBINM Cy/l ¢ TpeOOBaHUEM
0 Ha3HAYEHUM UM HE3aBUCHMOTO MPEICTaBUTENSI. YUUThIBAsS HECOMHEH-
HYIO 3aMHTePECOBAaHHOCTb TOCYIapCTBa B 00ECIIEYCHUM OXPaHbl MIHTEPECOB
YYaCTHMKOB I'paxkIaHCKOTo 000p0oTa, B CUJIY CBOUX JIMYHBIX OCOOCHHOCTEH
(BO3pacT, HeAeeCIOCOOHOCTD) HYKIAIOIIMXCS B AOTIOTHUTENILHOM 3a1lInTe,
MPeaOCTaBICHNE BOBMOXHOCTH TAKOTO Ha3HAUYEHHUSI CAMOMY TPETeiiCKOMY
CyIy BUIUTCS HELEJIeCOOOpa3HbIM.

[Ipenmaraemast HopMa MOXKET TaKXKe MPeIOCTaBISITh TPETEHCKOMY CyIy
MpaBO 00PATUTHCS B TOCYIAPCTBEHHBIN Cy/I ¢ TpeOOBaHUEM O Ha3HAYECHUU
MpPEeaCTaBUTEJISI B OTHOIICHUM €1lle He POAUBILIMXCS U €1e He OINpeaesieH-
HBIX OeHeduLMapoB. XOTsI Ha3HAaUeHUE MPEACTaBUTENS TToapa3yMeBaeT
CYIIIECTBOBAHME TIPENCTaBIsIeMOro (KOTOPHI B cliyyae ¢ 3TUMU ABYMSI
KaTeropusiMu Oynymux oeHeUuIInapoB TpacTa, CTPOro roBopsi, OTCYTCT-

1

ITyskr 1 c1. 28 TK P®; 4. 1 u 2 cr. 15 denepanpHoro 3akoHa ot 24 amnpens 2008 r.
No 48-D3 «O06 omneke U MoneYuTeabCTBe» (nanee — MenepanbHbIil 3aKOH 00 OTeEKe).

TTyukr 1 c1. 32 TK P®D; 4. 2 cT. 15 DenepaabHOro 3aKkoHa 00 OIeKe.

Wiistermann T. Op. cit. P. 52.
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BYeT), BHECEHHE TaKOTo noyioxkeHus1 B 3akoH o0 MKA ¢ KoHLenTyalbHOM1
TOYKM 3PEHUS HE TOJIKHO BbI3bIBATh MPUHLIMITUAIBHBIX BO3paxeHuit. Tak,
B oOsiactu HaceactBeHHoro rpasa 'K PD npsiMo ycTtaHaBimBaeT oxpaHy
MHTEPECOB ellie He poAMBIIErocs Juia (HacuuTypyca) (ad3ari mepBbiii 1. 1
ct. 1116)", npenycmarpuBasi IpUOCTAHOBJIEHME BbIIauK CBUAETEJIbCTBA
O MpaBe Ha HACJIeJCTBO IIPU HAJIMYMU 3a4aTOr0, HO €Ilie He POAMBILIETOCs
HacyienHuka (1. 3 ct. 1163), a Takke oCyIIeCTBIEHUE pa3/elia HaclaeacTBa
TOJIBKO IOCJIE POXACHUS 3a4aTOr0, HO ellle He POAMBILIEIOCs HaclleHUKA
(ct. 1166). Bonee Toro, yuuThiBast poJib TpacTa Kak MHCTPYMEHTAa HacJe/I-
CTBEHHOTO IJIAHMPOBAHMS U MPOBO/IsSl AaHAJIOTUIO C JAaHHBIMU HOPMaMU
I'K PO, B 3akon 0 MKA Takke 11eJ1ec000pa3HO BHECTH ITOJIOKEHUE, TTPEI-
ycMaTpuBalolliee HeoOX0AMMOCTb IIPUOCTaHOBIEHUs pa30uparebcTBa
JI0 MOMEHTA POXICHMS OymyIiero oeHedburapa.

4. 3akiouenue

ITpoBeneHHBI aHAIU3 CYLIECTBYIOIIMX IMPOOJIEM TPaCTOBOTO apOUTpaXka
U BO3BMOXHBIX CITOCOOOB MX PEILIEHUS TTO3BOJISIET IPUITH K BEIBOLY 00 OT-
CYTCTBUU MPUHIMIIMAIBHBIX MPEMSITCTBUI Ha MyTH Pa3BUTHUsI 3TOrO CIIO-
coba pa3peleHMs CBSI3aHHBIX ¢ TpacTamMu criopoB B Poccun. Hanbosnbiiyio
CJIO3KHOCTb MOXET IPEACTaB/ISATh Mpo0JieMa paclpoCTpaHEeHUs 1eiCTBUS
apOMTPaXKHOTO COIIAILIEHUS, COAEPXKAIIErocs B JOKYMEHTe 00 yupexkie-
HUU TpacTa, Ha ero 6eHeduiapoB. BmecTe ¢ TeM B Tex Cilydasix, Koraa
TPacT CO3aeTCsl B OTHOILIEHUHU ABUXKMMOTO MMYIIIECTBA, HAXOMSIIIETOCS
B Poccuiickoit Deneparinu, ee BLIOOP B KAUECTBE MECTa apOUTpaka MOXET
CO31aBaTh HECOMHEHHbIC TIPEUMYILECTBA 110 CPABHEHMIO C BO3MOXKHbBIM
paccMOTpEeHMEM criopa B IPYroii IOpUCAUKIIMU. B CBsI3M ¢ 3TUM XOTeNoCh
Obl HAEATBCS, YTO POCCUIICKOE IOPUINYECKOE COOOIIECTBO BOCIIOIb3YETCS
OTKPBIBAIOIIMMMCS B JTAHHOU 00JIACTA BO3MOXHOCTSIMU U TIPEATTPUMET
aKTMBHBIE I€MiCTBYsI, HAIIPaBJCHHbIE Ha pPa3BUTUE TPACTOBOIO apOUTpaxka,
4yTO OyHeT crnocoOCTBOBATh MpeBpalleHuo Poccuu B Beaylmii MUpoBOit
apOUTPaXKHBIN LIEHTP.

Cepeees A.I1., Toacmoit 10.K., Eaucees U.B. KommenTapuii K I'paxknanckomy Koaekcy Poc-
cuiickoii @eneparu (ioctareitHbiit). Yactsb Tpethbs / [Tox obmr pen. A.I1. Cepreesa. M.:
TK Ben6u, 2002. C. 19.



WHCTPYMEHTAPUW A1 APBUTPOB:
PYKOBOZACTBO MO BOPbBE C KOPPYMNLUEN
M OTMbIBAHMEM AEHEXXHbIX CPEACTB
B MEXXAYHAPOAHOM APBUTPAXE!

CtE®AH BoHn®Accu,
napTHep opuandeckoit pupmsl “Bonifassi Avocats”
(IMapux, @panHums),

Hang JIAPBA3E,

nmapTHep opunuyeckoit pupmol “Clyde & Co”,
PYKOBOIUTENIb apOUTPAXKHOM MPAaKTUKKI
(IMapux, @panHums),

EneHA OEIOPOBA,
aJBoKaT opuanueckoit pupmsel “Bonifassi Avocats”
(IMapux, @paniys)

B pamkax kax kommepueckoeo, maxK u UHEECMUUUOHHO20 apoumpaica
apoumpblL 4acmo CMaAKUBaomcs ¢ Cepoe3HbIMU MpYOHOCMAMU, eCAlU CIOPOHbL
6 pazbupamenvcmee 6bl08UAIOM 008UHEHUS UAU HCe apOUmMPbl CAMU UCHbL-
mbleaiom nodo3penus no 0800y GAUSHUSL KOPPYRUUU HA PACCMAMPUBACMbLIL
cnop. Ileped apbumpamu ecmaem pso CAOHCHbIX BONPOCOE8, HA KOMOPbLe OHU
doadicHbL damb omeem:

* KaKoe npaso nPpUMeHUMO;

* KaKoebl mpebo8aHus Kk cmanoapmy 00Ka3vlaHus, U Ha KaKkol CMopoHe
aedxcum opems 00KaA3bl8AHUSL;

* Kakoebvl opuduxeckue nocaedcmest yCmaHoéAeHus 6 apoumpaice ghaxma
Koppynuyuu;

U, noJcaryi, npexcde ececo KaKk apoumpobl Mo2ym yCmarHo8ums Qakm
Koppynuyuu?

1
ABtopsl 6sarogapsit Mapka Iuta u Katpun beri u3 basenbckoro yHuBepcurera, cocta-

Buteneit UHCTpyMeHTapust 171s1 apOUTPOB, 32 VX TTIOMOIIIb B TTOJTOTOBKE JAHHOU CTaThU.
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Ilo obwenpunamomy mHenuro, KOppynyuro He caedyem nOOWpPames, U, KaK
caedcmeue, 3aKa04eHHble 8 pe3yabmame KOppynyuu 002080pbl He 00AICHDbL
ucnoausamocs. OOHaKo 6 mo dice 8pems CMOPOHAM He caedyem No36041ms noo
npeonoeom ghakma Koppynyuu npocmo u3dasasimscsa om c8oux 002080PHbIX
00513amenscme U He 8bINOAHAMb UX.

Ecmecmeennbim 06pazom npu paccmomperuu cnopa apoumpsl okycupy-
fomcsi Ha camom 002080pe U e20 UHmepnpemayuu, Ha 60npocax NPUMEeHUMO20
K Hemy dozoeoproeo npasa. OOHaKo cneyuarucmsl 8 opyeux obaacmsax npasa
6ce 601buLe 00pawLaOM 6HUMAHUE APOUMPO8 HA MO, YMO OHU 00AICHbL NPUHU-
Mamb 80 GHUMAHUE U OpYy20e, B03MOICHO NPUMEHUMOE K CHOPY NPABO, 8 HaCH -
HOCMU y20108HOe, 0415 00ecneueHus Nocaedyoulei UCHOAHUMOCIU BbIHECEHHO20
apoumpasicHo2o peuleHus U 80 U30eHCanue 603MONCHO20 NPUBAEHEHUs K Y20~
JI08HOLL OMEEMCMBEHHOCMU KAK CIMOPOH npoyecca, mak u camux apoumpos.
Odnako 6 omcymcmaue 4emkKo2o pyko8oocmea, Yemiux npasu 6 OMHOUleHUU
paccmompenus maKux 60npocos 3ada4a apoumpos npeocmasasiemcs Kpaine
CAOCHOTI.

Hmenno no smoii npuuune 6 2019 e. Dxcnepmubiil yeHmMp NO NPeCMyNAeHUAM
u apoumpacy bazensckoeo ynusepcumema 6 compyonuuecmee ¢ baseavckum
UHCMUMYMOM Ynpaenenus onyoaiuxoeans Mucmpymenmapuil ons apobumpos,
NPU3BAHHbLIL NOMOUb UM CAPABASIMBCA C 0003HAYEHHBIMU BONPOCAMU KOPPYRYUUU
U OMMbIBAHUSL OCHEICHBIX Cpedcme 6 MeJcOYHapoOHoM apoumpadice. 3adaua Hn-
CMpYMeHmapusi COCMoum 8 mom, 4moosl 06ecneuums NOAHbIIL U KOMUAEKCHbLI
n00x00 K cmosuum 6 3moil ces3u neped apobumpamu 60NPOCAM U NOMO4b UM
Haimu Hauay4uiee peuieHue 8 COOmeenmcmeuu ¢ NPUMEHUMbIM NPagom. A6mopol
Hucmpymenmapus nonaearom, umo apoumpasicHoe peuierue, GblHeCeHHoe C e20
UCHOb308AHUEM, NO360AUM YEEAUHUMb ULAHCHL HA €20 UCNOAHUMOCHb.

B dannoii cmamoe agémoput, komopbie 6 compydnuuecmee ¢ Mapxom Ilu-
mom u Kampun bemy npunumanu nenocpedcmeenHoe u aKkmugHoe yuacmue
6 pazpabomke u Hanucanuu MHcmpymenmapus, 0easimcs ¢ pyccKos3bi4HOl
ayoumopueil e2o yeaamu U co0epuCcanueM.

Karoueeswie cnosa: Uncmpymenmapuii 04 apoumpos; pykoeoocmeo ons
apoumpos; pekomeHoayuu o1 apoumpos; Koppynyus; ommoléanue deHednc-
HbIX cpedcme; IKOHOMU"ecKue NpecmynaeHus u apoumpaic; KoMmep4eckuil
U UHBECTMULUOHHDBLI aPOUMPaic;, NPUMEHUMOe 8 apoumpadice y20108Hoe NPaso.

O O
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TOOLKIT FOR ARBITRATORS:
GUIDELINES ON CORRUPTION AND MONEY
LAUNDERING IN INTERNATIONAL ARBITRATION'

STEPHANE BONIFASSI,
Partner at BONIFASSI Avocats Law Firm (Paris, France),

NADIA DARWAZEH,
Partner at Clyde & Co Law Firm,
Head of Arbitration Practice (Paris, France),

ELENA FEDOROVA,
Associate at BONIFASSI Avocats Law Firm (Paris, France)

Both in investment and in commercial arbitration, arbitrators face consi-
derable challenges if a party alleges — or the arbitrators suspect — that corruption
has in fluenced the underlying dispute:

» Which laws are applicable?

» What are the requirements for the proof of corruption in arbitration pro-
ceedings?

* What are the legal consequences of corruption in arbitration?

* And how can arbitrators become aware of corruption in the first place?

1t is generally understood that corruption cannot be condoned and so that
a contract obtained through corruption cannot be enforced. At the same time,
parties should not be allowed to free themselves of their obligations easily, even
on the pretext of corruption.

Arbitrators naturally tend to focus on the contract and its interpretation, as
well as on the applicable contract law. But specialists on other fields, for example
criminal lawyers, think it’s important for arbitrators to consider other eventually
applicable laws, especially criminal laws, to ensure the enforceability of arbitral
awards and to ensure that no one is held criminally liable for one reason or the

' Authors wish to thank Mark Pieth and Kathrin Betz from the University of Basel, authors

of the Toolkit for arbitrators, for their help and guidance on drafting of this article.
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other, including the arbitrators themselves. However, since no clear guidance
was available for arbitrators, their task to work through those complex issues
was too hard.

That is the reason why in 2019, the Competence Centre for Arbitration
and Crime at the University of Basel and the Basel Institute on Governance
published a Toolkit that will assist arbitrators in navigating through issues of
corruption and money laundering in international arbitration. This toolkit aims
to help arbitrators who suspect, or are confronted with, alleged corruption or
money laundering in relation to the underlying dispute, to address these issues
in a systematic and comprehensive manner, and to find a solution in accordance
with the applicable laws. Its authors believe that an arbitral award having been
rendered by an arbitral tribunal using the toolkit should have a greater chance
of enforcement.

In this article the authors, who were alongside Mark Pieth and Kathrin Betz,
closely involved in the conception and drafting of the Toolkit, share the aims of
the Toolkit and provide its overview for the Russian audience.

Keywords: toolkit for arbitrators,; guidance for arbitrators; recommendations
for arbitrators; corruption; money laundering; economic crime and arbitration;

commercial and investment arbitration; applicable criminal law in arbitration.

O O

1. BBeneHue: KOHTEKCT pa3padoTKu
Hucrpymentapus (PykoBoacTsa) 11s apouTpoB

«Koppymims — 3To cTpaiirHas 4yymMa, KoTopasi mopakaeT o0I1ecTBO ca-
MBIM Pa3IUYHbIM 00pa3oM. OHa MoApbIBaeT OCHOBBI IEMOKPATUH M BEPXO-
BEHCTBA MpaBa, BeIeT K HAPYIICHUIO MPpaB YeJoBeKa, MPEersITCTBYeT paboTe
PBIHKOB, YXyIIIAaeT KaYeCTBO KU3HU 1 CO3AACT YCAOBUS TSI MPOLIBETAHUS
OPraHM30BAHHOU MPECTYIHOCTU, TEPPOPU3MA U APYIUX SIBJICHUM, YTPOXKaI0-
KX 6€30MaCHOCTH YeJIOBEKa» — TAKUMU CJIOBAaMU OTKPBIBACT MPEAUCIIOBYE
k Konsenun OOH nporus koppynuuu (Heio-Mopk, 31 oxrsiopst 2003 T.)
T'enepanbhblii cekpetaps OOH Kodu AnHan'.

Konsenuust Opranusaimy O6beanHenHbix Hatnii npotus Koppynimu. Heio-Mopk:
OOH, 2004. C. iii (moctyrmHo B MHTepHeTe 110 azipecy: https://www.unodc.org/res/ji/im-
port/international_standards/united_nations_convention_against_corruption/uncac_rus-
sian.pdf).
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JelicTBUTEIbHO, OCO3HAHUE Pa3PYIIUTEIbHON CUIIbI KOPPYILIMU' TIPU-
BEJIO K TOMY, YTO BOT yke 6osee 20 et 6opbda ¢ KOppymiueil 1 OTMbIBa-
HUEM JCHEXHBIX CPEACTB HAXOIUTCS Ha MOBECTKE MHOTMX MEXKITYHAPOIHBIX
¥ HEKOMMEPYECKUX OpTraHM3all1ii, THCTUTYTOB U TOCYIapCTB.

Tax, MHOXECTBO MHUIIMATUB ObLIO MPEANIPUHSTO HA MEXIYHAPOIHOM
1 MEXpEernoHaJlbHOM YpPOBHE: MTOMMMO Ha3BaHHOM Bhille KoHBeHIIUN
OOH npotuB Koppynuuu (OHA TakXkKe COIEPKUT TOJOXEHMs, Kacalo-
1IMecst OTMbIBAHUS IEHEXKHBIX CPEICTB), HEOOXOAMMO YITOMsIHYTh KoH-
BeH1Mio ODCP mo 6opbbe ¢ MOAKYTOM MHOCTPAHHBIX TOJKHOCTHBIX JIMIT
NP OCYIIECTBICHUU MEXIyHAPOIHBIX KOMMepueckux cuesok (ITapuxk,
17 nexabps 1997 r.)’ u Pexomennanuio Cosera ODCP 1o npoaokeHuIo
00pHOBI C MOIKYITOM MHOCTPAHHBIX JOJKHOCTHBIX JIMLL TIPU OCYIIECTBIIC-
HUU MEXIYHapOoIHbIX KomMepueckux caenok 2009 r.; KonseHiuio CoBera
EBporibl 00 yrojioBHO# OTBETCTBEHHOCTHU 3a Koppyniuio (Ctpacoypr,
27 auBaps 1999 r.)’; MexaMepuKaHCKYI0 KOHBEHLIMIO IIPOTUB KOPPYII-
uuu (Kapakac, 29 mapra 1996 r.); KonBeHnuuio AGppukaHCKOro cor3sa
0 TIpeAyTpexXIeHUU Koppynunu 1 6opnoe ¢ Helt (12 uions 2003 r.). Takke
cinenyet Ha3BaTh KonBeHuuio CoBera EBporbl 0 rpakmaHCKO-ITPaBOBOM
OTBETCTBEHHOCTHU 3a Koppyniuio (Ctpacoypr, 4 Hosi6ps 1999 r.). HyxxHo
OTMETUTh, UTO MpuHUMIBI Paboyeii rpynmbl G20 o 6opbbe ¢ Koppyriueit
W IPYTYMX MEXIYHAPOIHbIX OPTAaHU3ALUI XOTS U HE UMEIOT 00513aTeIbHOMN
IOPUANYECKOM CUIIBI, HO TOXE COAEpPXKAT IMOJIe3HbIe YKa3aHUs U BO BCS-
KOM cJlyyae CBUIACTEJbCTBYIOT O COBMECTHBIX YCUJIMSIX, HaTIPaBICHHbBIX
Ha 60pbOY ¢ KOppymiueil* 1 OTMbIBAHMEM JTOXOA0B, MOJIYYEHHBIX Mpe-
CTYITHBIM ITyTEM’,

K ycunusim mo 6opbbe ¢ Koppyniueil Ha MeXIyHAapOIHOM YpOBHE
MOOABJSIOTCS MHUILIMATUBBI OTACIbHBIX IOPUCAUKIINI. Tak, XOpoIo m3-
BECTHBIMU LIMPOKON MyOJiMKe cTtaiu 3aKoH o B3sgiTouHndecTBe (Bribery
Act) Benukooputanuu 2010 r., 3akoH o Koppyrnuuu 3a pyoexom (Foreign
Corrupt Practices Act (FCPA)) CILA 1977 r., a Tak:Xe HeaBHO ITPUHSITHIN

1
B yacTHOCTH, O HEraTUBHBIX MIOCIEICTBUSX KOPPYIILIMU sl OOILLIECTBa, FOCYAapcTBa, KO-

HOMMKMU U rpaxaaH cM.: Heimann F, Pieth M. Confronting Corruption: Past Concerns, Pre-
sent Challenges and Future Strategies. Oxford University Press, 2018.

Poccuiickast Denepalinst MPUCOEANHMIACH K Hell myTeM npuHsiTust demepaabHOro 3ako-
Ha ot | depanst 2012 1. Ne 3-D3.

Parucdunmposana Poccuiickoit @enepanmeii 4 okrsiops 2006 .

Jlanee TepMUHBI «KOPPYITLIMS», «ITOAKYIT TOJKHOCTHBIX JIUL» U «B3SITOUHUYECTBO» YITO-
TPeOISIIOTCS. KAK CUHOHUMBI.

ﬂanee YIIOMUHACTCA IO o0IMM TEPMHUHOM «OTMBIBAHUEC NCHEXKHBIX CPEICTB».
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(panny3ckuii 3akon Canena II o 6opbbe ¢ Koppynuueii, 0 Tpo3pauyHOCTH
¥ 0 MOJIEPHU3ALNHN D9KOHOMUYECKOM Xu3Hu 2016 r.'

OnHako, HECMOTPS Ha BCe MPEANPUHSITBIE MEephI, 00ph0a ¢ Koppynuueit
nanexa ot mooemasl. Tak, B 2019 r. “Transparency International” omy61ko-
BaJ1 0OHOBJIEHHBII «MHIEKC BoCcTIpusTHs Koppyruuu» 3a 2018 r.> Peaynbra-
ThI [IPOBEIEHHOI0 UCCIIENOBAHUS YAPYYAIOT: B HEM SICHO IEMOHCTPUPYETCH
OTCYTCTBME Mporpecca B 00pb0Oe C KOppyMiiueil B OOJBIIMHCTBE CTpaH,
a B OTHOILIEHUY HEKOTOPBIX TOCYIAPCTB JaXe OTMEYaeTcs perpecc.

MHpexkc Bocnpus TSI KOPPYILIMKA OCHOBBIBAaeTCsI Ha 13 nccienoBaHUsIX
M OLIEHKAaX 3KCMEePTOB, HANIPaBJICHHBIX HA U3MEPEHUE KOPPYIIINU B IO-
cynmapctBeHHOM cekTope 180 cTpaH U TeppuUTOpUIi, Kaxkaass U3 KOTOPBIX
MOJIy4aeT peUTUHT OT HyJIsl (0OYeHb BHICOKUI YPOBEHb Koppyriun) 1o 100
(o4yeHb HUBKUI1 ypoBeHb Koppyriun). ITo pesynbratam 3a 2018 r., 6osee
NBYX TpeTel BCeX CTpaH MOJYYUIN PEUTUHT HUKe 50, IpU 3TOM CpeIHUi
Gai1 coctaBuia 43...°

OueBUIHO, OMHAKO, YTO KOPPYMILMS SIBJISIETCS TPOOJIEMOI HE TOJIBKO
TrOCyIapCTBEHHOTO CEKTOpa — €l B paBHOM CTEIIEHU MTOABEPXKEH U MEXIY-
HapOoAHbIN OU3HEC.

Hapsnmy ¢ 0603HaueHHBIM Ha MEXIYHApOIHOM YPOBHE HaMEpPEHUEM
0OpHOBI C KOPPYMIUEH U HEYTSIUTEIbHBIMU Ha HACTOSIIIUIT MOMEHT pe-
3yJIbTaTaMU 3TOI OOPbOBI MEXIYHAPOIHBIN apOUTPaX, KOTOPbIA OCTaeTCsI
OCHOBHOI1 (DOPMOI1 pa3peleHs CIIOPOB B TPAHCTPAHUYHBIX CEJKaX, Me-
peXXuBaeT He JIydlllre BpeMeHa: Bce Jallle OH KPUTUKYETCS 3a OTCYTCTBUE
MPO3PavyHOCTH, JIETUTUMHOCTH, OajlaHCca CIIPaBeUIMBOCTU B IIPUHUMAaE-
MbIX pelneHusx’. Kpusuc JeruTuMHOCTU apOuTpaxa U MOAPHIB JOBEpUs
K HEMY TIPOSIBJISIIOTCSI, B YACTHOCTH, B TOM, UTO BCE OOJIbIIIe apOUTPasKHBIX
PEIIeHUIT OTMEHSIETCS TOCYIapCTBEHHBIMU CyIaMU B MECTE X BIHECCHUS,
WJIM K€ TOCYIapCTBEHHBIE CYIIbl OTKA3bIBAIOT B MPU3HAHUY U IIPUBEICHUN

' Loin®2016-1691 du 9 décembre 2016 relative 4 la transparence, 4 la lutte contre la corrup-

tion et a la modernisation de la vie économique (dite Sapin I1).

? https://www.transparency.org/cpi2018

’  https://www.transparency.org/news/pressrelease/2018_Corruption_Perceptions_Index RU

* Wilske St. International Commercial Courts and Arbitration — Alternatives, Substitutes or

Trojan Horse? // Contemporary Asia Arbitration Journal. 2018. Vol. 11. Issue 2. P. 155 (no-
cryrHo B MIHTepHeTe 1o anpecy: https://papers.ssrn.com/abstract_id=3295784); The Back-
lash against Investment Arbitration Perceptions and Reality / M. Waibel, A. Kaushal,
K.-H. Chung, C. Balchin (eds.). Kluwer Law International, 2010; Rogers C.A. Transpar-
ency in International Commercial Arbitration // University of Kansas Law Review. 2006.
Vol. 54. P. 1301—1337 (noctymHo B UnTepHeTe 1o azpecy: https://elibrary.law.psu.edu/cgi/
viewcontent.cgi?article=1233&context=fac_works).
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B UCITOJIHEHME apOUTPaXKHBIX PEILIEHUI B MeCTe UX UcojHeHus. OTMeva-
€TCsI TEHACHLIMS TOCYIapCTBEHHbBIX CYJI0B HEKOTOPBIX I0PUCIUKIIMI, Tpa-
JULIMOHHO OTKPBITHIX apouTpaxy (Harpumep, @paHims), K yKeCTOYSHUIO
KOHTPOJISI 32 apOUTPaKHBIMU PEILICHUSIMMU.

BosHukias cutyanys npuBesia gaxe K TOMY, YTO B pa3HbIX KOHLIAX
CBeTa CTaJIM CO3aBaThCsl KOMMEPUECKKE CYbI 110 Pa3pelleHUI0 TpaHC-
rPaHUYHBIX CIIOPOB — CBOEOOPA3HbIN TMOPUI apOUTPaKHBIX' U rocyaap-
CTBEHHBIX CYIOB’.

B cBs131 ¢ BBISIBICHHBIMU BbI1lI€ TEHICHIUSIMU BCe O0JIbllIee BHUMAHKE
CITELIMAJIMCTOB B 00J1aCTH apOMTpaXKa MPUBJIEKAIOT BOIIPOCHI, CBSI3aHHbIC
C KOppYILME, OTMbIBAHUEM JACHEKHBIX CPEIACTB U APYTUMU SKOHOMMU -
YEeCKMMM MpaBOHapyLIeHUsIMU B apouTpaxe’. TeMa BO3HUKAIOLINX MTPU
apOUTPaXKHOM pa30MpaTeIbCTBE MTOI03PEHUI B HEIIPABOMEPHOM IOBE/Ie-
HUU, B TOM YUCJIe KOPPYIIIMHU, HE HOBA: TaK, B KOMMEPUYECKOM apOUTpaxe
B 9TOM OTHOIIIEHMU MOXHO CYMTATh 3HAKOBBIM J1eJI0 MexXIyHapoIHOI
toprosoii manatel (MTIT) (International Chamber of Commerce (nanee —
ICC)) Ne 1110 1963 r.%, a B UHBECTULIMOHHOM apouTpaxe — nejio World Duty
Free Company Limited v. Republic of Kenya, peilieHue 110 KOTOPOMY OBLIO
BbIHeceHo B 2006 r.’°

1 o o
B Hacrosi1eil cTaTbe TepMUH «@pOUTPAKHBII CyI» UCIIOIb3YeTCsl UCKITIOUMTEIbHO B 3HA-

YEHUU «TPETEUCKUIA CylI».

Hampumep: Singapore International Commercial Court (https://www.sicc.gov.sg/),
Chineese International Commercial Courts, Netherlands Commercial Court (https://www.
rechtspraak.nl/English/NCC/Pages/default.aspx), International Commercial Courts of Paris
(https://www.cours-appel.justice.fr/sites/default/files/2018-08 /Leaflet CCIP_180629 VI1.
pdf), Abu Dhabi Commercial Court (https://www.adgm.com/adgm-courts).

B 5T0i1 CBA3M ciieayeT OTMETUTD IO KpaiiHeil Mepe cieayolinue padbotel: Betz K. Proving
Bribery, Fraud and Money Laundering in International Arbitration: On Applicable Criminal
Law and Evidence. Cambridge University Press, 2017; Alekhin S., Shmatenko L. Corruption
in Investor-State Arbitration — It Takes Two to Tango // New Horizons of International Ar-
bitration. Issue 4: Collection of Articles / Academic Editors: A.V. Asoskov, A.I. Muranov,
R.M. Khodykin. Association of Private International and Comparative Law Studies, 2018.
P. 150—179; Drude J. Fiat iustitia, ne pereat mundus: A Novel Approach to Corruption and
Investment Arbitration // Journal of International Arbitration. 2018. Vol. 35. Issue 6. P. 665—
718 (moctymHo B MHTepHeTe 1o ampecy: https://drude.legal/downloads/JOIA_35 0603.
pdf) u T.1.

CwM. nonpo6Hee: Gillis Wetter J. Issues of Corruption before International Arbitral Tribu-
nals: The Authentic Text and True Meaning of Judge Gunnar Lagergren’s 1963 Award in
ICC Case No. 1110 // Arbitration International. 1994. Vol. 10. Issue 3. P. 277—294. https://
doi.org/10.1093/arbitration/10.3.277

’ ICSID Case No. Arb/00/7, Award (4 October 2006) (https://www.italaw.com/sites/default/
files/case-documents/italaw 15005.pdf).
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OHaKO aKTyaJbHbI MHTEPEC MHOXECTBAa aBTOPOB K 3TOM TeMe 00b-
SICHUM U CBSI3aH CO CJIOXKHOCTBIO U HEPEIIEHHOCTHIO JAHHOTO BOIpOCa.
JeiicTBUTEIbHO, C OHOI CTOPOHBI, apOUTPBI 00sI3aHBI PACCMOTPETH BO3-
HUKIIWI B X0/Ie apOUTPakHOTO pa3dupaTesbcTBa BOMPOC O KOPPYITIIUU
MO0 OTMBIBAHWM JIEHEKHBIX CPEICTB M HE MOTYT IMPOCTO 3aKPHITh HA HETO
rnasa'.

C Apyroii CTOPOHBI, KaK OTMeYaeTcs’, apOUTphl (KOTOPbIE, HATTOMHUM,
MU30MPAIOTCSI CTOPOHAMM JTIMOO HA3HAYAIOTCSI apOUTPAaXKHOI OpraHu3alneit)
SIBJISTIOTCSI CTIELIMAINCTAMU B 3aTparuBaeMoii CriopoM 00J1acTH 1 Yallie BCero
He 00JIaaloT TOCTATOYHBIMY TEXHUIECKUMU 3HAHUSIMU [IJIST TOTO, YTOOBI
HMMETb JIEJI0 C MPOOJIeMOl 9KOHOMUYECKHUX TTPECTYTICHUA.

Jpyryio TpyAHOCTb JiJ1s1 apOUTPOB MPU UX CTOJIKHOBEHUU B XOZe apOu-
TPaXKHOTO Pa3doMpaTEeTbLCTBa C SIKOHOMUYECKUMU TTPECTYTUIEHUSIMU TIPeI-
CTaBJISIET TOT (haKT, YTO OHU HE 00JIaNal0T MPUHYIUTETHHBIMU TTOJTHOMO-
YUSIMM, B OTJIMYME OT CyJIell TOCYIapCTBeHHBIX Cy10B. BiracTh apouTpa, Kak
M3BECTHO, YepraeT CBOI MCTOUYHMK B COTJIACMM CTOPOH Ha pacCMOTpeHUE
CTIopa, a BOMPOCHI KOPPYIIIMU ¥ OTMBIBAHUST IEHEXKHBIX CPEICTB TPEOYIOT
BO3MOXHOCTE TIPOBENIEHUST PACCIIEIOBAHUS Y TIPUHSITUST TIPUHYTUTETHHBIX
Mep, KOTOPBIMU apOUTPBI HE 00JIaIaloT.

HakoHell, MHOrMe apOUTPHI TIO-TPEXKHEMY YBEPEHbBI, UTO B UX KOM-
METEHIMIO He BXOAUT PACCMOTPEHUE JIIOOBIX BOITPOCOB, 3aTParvBaloNInX
o0JlacTy MyOJUYHOTO MpaBa U MyOJIUYHOTO MOPSIAKA.

YroMsiHyTasl Bblllie 00s13aHHOCTh apOUTPOB paccMaTpUBaTh BO3ZHU-
Kalolre BOMPOCHl KOPPYIIIMU U OTMBIBAHUS JEHEXKHBIX CPEACTB MO~
KpeTuisieTcsl TaKOW o0IIeTpU3HAHHON 00sI3aHHOCTBIO, KaK 00s13aHHOCTD
BBIHOCUTB UCTTOTHUMBIE penieHns1. OMHaKO Ha3BaHHBIE TPYIHOCTH MTPU-
BEJIM K TOMY, YTO 3a4acTyio apOUTPHI IO pa3IUYHBIM OCHOBAHUSIM (HAIIpy-
Mep, OTCYTCTBHE KOMITETEHIIMU, HEBO3MOXKHOCTb ITPOBECTHU OCTATOYHOE
paccienoBaHue U YCTAHOBUTDH (haKT KOPPYMIIMU) UTHOPUPYIOT BO3HU-
Kalolue B X0/ie apOUTPaKHOTO pa3doMpaTeIbCTBa BOMIPOCH KOPPYIIINU
M OTMBIBaHMSI TEHEXHBIX cpeAcTB. HeynuBUTEIbHO, UTO 3TU BOIPOCHI
BHOBbB (a2 MHOTA M BIIEPBbI€) BOZHMKAIOT HAa CTaAMK OCHapuBaHUs JIMOO

Gaillard E. The Emergence of Transnational Responses to Corruption in International Ar-
bitration // Arbitration International. 2019. Vol. 35. Issue 1. P. 19. https://doi.org/10.1093/
arbint/aiz004

Wilske St. International Arbitration and Its Dark Sides, in Particular Corruption: What Ar-
bitral Institutions Could and Should Do to Tackle Such Unwelcome Issues // Contempo-
rary Asia Arbitration Journal. 2019. Vol. 12. Issue 2. P. 147—176 (noctynHo B MHTepHeTe
1o azipecy: https://papers.ssrn.com/abstract_id=3498155).
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MIPU3HAHUS U TIPUBEICHUS B UCTIOTHEHHNE apOUTPaKHOTO PEIICHUS TTepe
rocyaapCTBeHHBIMHU cymaMu. [1pu 3TOM B pa3HBIX IOPUCIUKIIMSIX BOTIPOC
0 TOM, KaK OTHOCUTBCS K apOUTPakKHOMY PELICHUIO, TTPOMTHOPUPOBABIIIE-
MY TMOIO3PEHUsI B KOPPYMIMH, peliaeTcs rmo-pasHomy. OmHako B I1000M
clydae OTCYTCTBUE JOJKHOTO PACCMOTPEHMS apOMTpaMU ITOI03peHUM
B KOPPYHIINY CTABUT IO YTPO3y UCTIOTHUMOCTD apOUTPAsKHOTO PEIICHMST
M TTOJPBIBAET JOBEPUE K apOUTPaXKy B LIEJIOM.

Kak yxe oTMeyanoch BhIIIE, €CTECTBEHHO, YTO MHOTHE apOUTPHI,
BOBJICUCHHBIEC KaK B KOMMEPUYECCKUI, TaK M1 B MHBECTUIITMOHHBIN apOm-
Tpax, He 00JIaJa0T OTTBITOM M CTIICHIMATbHBIMU TEXHUUECKUMU 3HAHUSIMHA
IIJTST TOTO, YTOOBI pacIio3HaBaTh U KOPPEKTHO MPUMEHSTh MTPUHIIUITHI
YTOJIOBHOTO TipaBa. ApOUTp, BIIEPBbIE CTOJKHYBIIMICS ¢ KOPPYMHIIMEi
VI OTMBIBaHUEM JCHEXKHBIX CPEICTB, MOXET MMOTPATUTh 3HAYUTEIBHOE
BpeMs Ha TO, YTOOBI M3YIUTH U TTOHSITh 3TH IIPUHIIUIIBI, 4 TAKKE PEIIUTh,
KaK1UM 00pa3oM OHU JOJIKHBI IPUMEHSITHCS B KOHKPETHOM pacCMaTph-
BaeMOM UM criope. bojiee Toro, 3auacTyio apOUTp HE MOXET MojaraTbCs
Ha TO, YTO BOIIPOC KOPPYITIIUHU OyIeT IMOTHSAT CTOPOHAMHM CIIopa, TOTIa
KaK OH SIBJISIETCSI BOIIPOCOM TMYOJUYHOTO MOPSIAKA U B JIIOOOM cirydyae
JIOJKEH OBITh pa3pelleH apOMTPOM, Jaxe eCJIM CTOPOHBI 3TOT BOIPOC
He cTaBIT HanpsiMyto. OT TOTo, MOCTaBUT JIU apOUTP BOMIPOC KOPPYMIINU
10 CBOE¥ COOCTBEHHOM MHUIIMATUBE B OTCYTCTBME MHUIIMATUBEI CTOPOH,
BITOCJICICTBUM MOXKET TaKKe 3aBHCETh MCIOJHUMOCTh BEIHECEHHOTO
apOUTPaXKHOTO pelIeHMUS.

Bomnpochsl, KoTopble BO3HUKAIOT Tiepea apOMTPOM, KOorjua rnepes HUM
BCTaeT MpobjieMa KOPPYITIUY WM OTMBIBAaHUS JEHEXHBIX CPEICTB, MO-
TYT 00€CKYPaXXnTh, HACTOJIbLKO OHM TeXHUIHBI U HETIPUBBIYHBI IJIST POJIU
apburpa:

— KakuM o0pa3oM apOuTp MOXKeT UACHTU(ULIMPOBATh B pacCMaTpU-
BacMOM JIeJie KOPPYIIHNIO M OTMbIBAHNE MEHEXKHBIX CPEICTB, YIUTHIBAS,
YTO CTOPOHBI 3a4aCTYIO JIEJIAIOT BCE BO3MOXHOE, UTOOBI CKPBITh TTOIOOHBIE
akThl;

— KaKOBBI TIpaBa 1 00s13aHHOCTY apOUTpa B CcIyvyae, eCJIii OH / OHa I10-
J03peBaeT KOPPYIILIMIO / OTMbIBAHUE I€HEKHBIX CPEICTB;

— MOXXET JIX TaKOI BOIIPOC OBITH TMTOTHSIT apOUTPOM IO COOCTBEHHOM
WHUIATHBE;

— KaK Moao0HbIe Moa03peHusT (0OBMHEHUSI CTOPOH) B KOPPYILIMU MOTYT
OBITH TOKA3aHbBI, M HA KOM JICXKUT OpeMs JOKa3bIBaHUS;

— KakKoe TIpaBo WM, CKopee, KaK1e MPaBOBBIC CUCTEMBI IIPUMEHUMBI
K JAHHBIM BOIIPOCAaM M KaK pa3pellinTh KOJTU3UIO TIPUMEHUMBIX 3aKOHOB;
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— KaKoe 3HaYeHUe IS apOUTPakKHOTO pa3doMpaTeIbCTBa UMEET HATUIKe
JI10O0 OTCYTCTBUME B OTHOILIEHUY (DaKTOB CIIOpa YTOJOBHOTO paccieI0BaHUs
(pa3obupaTeabCcTBa);

— KaKOBBI IOpUANYECKUE MTOCIEACTBUS I pacCMaTPUBAEMOTO CIIO-
pa B cllydyae yCTaHOBJICHMS (pakTa KOPPYMIIMU / OTMBIBAHUS JEHEXHBIX
cpencrts?

B nuteparype oTMedaeTcs, YTO OTCYTCTBUE YETKUX PYKOBOICTB K JIeii-
CTBMIO B TAKMX CUTYaLIMSIX 3HAYMTEIBHO YCIOXHSIET 3aJauy apOuTpoOB'.

HMMeHHO B 3TUX YCI0BUSX POAMIACh MHUILIMATBA DKCIIEPTHOTO LIEHTpa
10 IIPECTYIUICHUSIM 1 apOuTpaxky ba3enbckoro yHuBepcuTeTa’ COBMECTHO
¢ bazenbckuM MHCTUTYTOM yIIpaBiieHUs’ 1o pa3padoTke MHCTpyMeHTapust
(PykoBozacTBa) mJist apOUTPOB IS pACCMOTPEHUSI BOBHUKAIOLIMX B MEXKTY-
HapoOJIHOM apOuTpaxke BOMIPOCOB KOPPYIIIMU U OTMBbIBAHUS AEHEKHBIX
CPENCTB.

HMHcTpymeHTapuii pa3pabdaThiBaics B TeueHue 18 mecsien (¢ sHBapst
2018 r.) rpymnmoii crelraarucToB, BKIIOYAIOIIEH B ce0s1 KaK MPaKTUKYIOIINX
IOPUCTOB-KOHCYJILTAHTOB 1 apOMTPOB, TaK M YUCHBIX U TIpeACTaBUTENCH
MEXIyHapoIHbIX opraHu3aiuii. Iloxainyii, omHa U3 OCHOBHBIX OCOOEH-
HOCTE# 1 MOJIOXKUTEIbHBIX YepT MHCTpyMeHTapHsi COCTOUT B TOM, YTO OH
ObLT pa3paboTaH Kak creluuaarucTaMy B o0JacTu apouTpaxka, Tak U Crie-
LIMaJKCTaMU B YTOJIOBHOM IIpaBe, YTO MO3BOJMIIO B AebaTax IMPpOBEPUThH
pa3IMYHbIC TEOPUU U COTTOCTABUTDH TOUKHU 3PSHMS CICIIUAIMUCTOB U3 ITUX
obsacreif Ha omHy TIpobaeMy. Tak, bazenbckuit yHUBEpCUTET MPOBEIT ABE
KOH(MEepeHIIH, B X0 KOTOPBIX 00CYXIaarCh MPO0IeMbl, OTpaXkKeHHbIE
B MIHCTpyMeHTapuu, 4To MO3BOJIWIIO B ACTAJISIX OOCYAUTH TMIIOTE3bI, BbII-
BUHYTBIC B HEM, U OOCYIUTb €TI0 TeKCT.

Hakonen, MucTtpymeHTapuii 0bi1 opuULIMAIbHO TIPEACTaBIeH Ha
7-1i eXXerogqHoi AHTUKOPPYMIMOHHOM KOHDepeHIn MexXnyHapoaHo# ac-
counanyu opuctoB (MAIO) (International Bar Association (IBA)) 26 utons
2019 r. B 1. [Tapuxe’.

Wilske St. International Arbitration and Its Dark Sides, in Particular Corruption: What Ar-
bitral Institutions Could and Should Do to Tackle Such Unwelcome Issues.

https://arbcrime.org/
https://www.baselgovernance.org/

OdbunmanbHast Bepcusi Ha pycckoM si3bike (riepeBon BeimonHeH E.T1. ®emoposoii) (https://
www.baselgovernance.org/sites/default/files/2020-01/A%20Toolkit%20for%20Arbitra-
tors%20-%20Russian%20version.pdf) nipencrasieHa B xone koHdepenunn «fOpumnye-
CKUe TTOCTICICTBUST YCTAHOBICHUS B apOUTpake (hakTa KOPPYIIIUUA U OTMBIBAHUS IEHEXK-
HbIX cpeactB» (baszens, 10 suBapst 2020 1.).
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2. O6mas xapakrepuctuka VncTpymenTapus

MHcTpyMeHTapuii ObUT 3a1yMaH U OCYIIECTBICH B BUIE «IOPOXKHOM
KapThl» 11 apOUTPOB, CTAJTKUBAIOIINXCS C BOMIPOCAMU KOPPYIILIUU U OT-
MbIBaHUS IEHEKHBIX CPEACTB. B oT/IMuMe oT pyKOBOACTBA, OOBIYHO CONEp-
JKaIlEero MoApoOHOe OMMCaHKE UCTIONb3YEeMbIX B HEM KOHIIeTnii, THCTpy-
MeHTapuii (MOTOMY aBTOPHI U TIPEATIOUIN Ha3bIBaTh €T0 TaK) MPEACTaBIIsSICT
€000 TTOIIArOBYI0 MHCTPYKIIMIO MIJIST UCITOIB30BaHMS apOMTPOM B CIIydasix,
KOI'Jla OH CTaJIKMBAeTCs C MOI03PEHUSIMU B KOPPYIILIMU UM OTMBIBAHUU
JIEHEXHBIX CPEACTB, C BOMPOCAMU, KOTOPbIE apOUTp JOJIXKEH cebe 3a1aTh,
M C yKa3aHWEM Ha JOCTYITHBIE eMY «MHCTPYMEHTBI» [UIsT HAX0XKICHUS B Ka-
JKIIOM KOHKPETHOM JIeJIe OTBETOB Ha IOCTaBJICHHbIE BOITPOCHI.

MHcTpyMeHTapuii COCTOUT U3 ABYX YacTeii: IJ1. 1 OCBsIIIIeHa TIPUHIIM -
maM pacCMOTPEHUSI [iej1, B KOTOPBIX IMO03PEBACTCS HATMUKe KOPPYIIIUM;
IJI. 2 — ejiaM, B KOTOPBIX MO03PeBACTCSl OTMbIBAHME JCHEKHBIX CPEICTB.

HecMoTpst Ha TO YTO MPUHLIMITUATBHBIN MOAXO/ K Pa3PEIICHHIO CTOSIIINX
nepea apoOUTPOM BOIIPOCOB B 000OMX CIyvasix OAMHAKOB, TaKasl CTPYKTypa
MO3BOJISIET BHECTH SICHOCTb U YETKOCTD B 3TAIlbl PACCYKICHUS, KOTOPHIM
JIOJDKEH ClieIoBaTh apOUTp, U MO3TOMY SIBJISIETCS 00Jiee yIOOHOI 1151 HeTo.
31ech CTOUT OrOBOPUTHLCS, UTO, HECMOTPsI Ha TO 4yTo MHCTpyMeHTapuii 00-
pallieH HarpsIMyto apOuTpaM, OH, HECOMHEHHO, MOXET ObITh UCITIOJIb30BaH
W IOpUANYECKUMU COBETHUKAMM CTOPOH B apOMTpake. DTallbl aHaIU3a
CUTYallMM MPU 3TOM OYIYT TEMU Ke.

O0e rinaBbl MHCTpyMeHTapust MOCTPOEHDI 110 €AMHOMY MPUHLIMITY:

— pa3a. A MOCBSIILEH MaTepruaJbHBIM acleKTaM KOPPYMIIUN U OTMbIBa-
HUSI IEHEXHBIX CPEACTB U COASPKUT PEKOMEHIAIINM O TOM, Kakue haKThl
JOJKHBI CUUTATHCS TTOATIANAIOIIMM IO OTTpeaeeHe KOPPYITLIMUA U OTMbI-
BaHUS IEHEXKHBIX CPEICTB, KAKUM 00pa3oM apOMTP C TIOMOIIBIO TIPOBEPKU
HaJIMYUS TIPEeAYNPEKIA0IINX 3HAKOB, UM «KpacHbBIX (hyiaxkkoB» (“Red
flags™), MoXeT ycTaHOBUTH (haKT KOPPYMLIMU WU OTMBIBAHUS JEHEKHBIX
CPENCTB B KOHKPETHOM pacCMaTpUBaEMOM UM JeJie.

DTOT pa3zaest TakKe MTOMOTaeT OMPEASIUTh TPUMEHMMOE HAlIMOHAJIBHOE
U1 MEXIyHapOoIHOE IPaBo;

— B pa3a. B paccmarpuBaloTcst BOIPOCH! JOKa3biBaHUS (haKTOB KOP-
PYIIIMK U OTMBIBAaHUS IEHEXKHBIX CPEACTB, KOTOPBIE SIBISIIOTCS, TTOXKAIYiA,
CaMbIMU CJIOXHBIMU TPUMEHUTESBHO K TaHHBIM MPECTYIJICHUSIM: Aeii-
CTBUTEJIbHO, CTOPOHBI B apOMTpaXe yallle BCEro AealT BCe BOZMOXHOE,
YTOOBI HE OCTaBJISITh CJIEOB COBEPILIEHHOIO 3KOHOMUUYECKOTO MPECTYILIe-
HUS 1 MHOTAA CTapaloTcs MpuaaTh HE3aKOHHBIM OTepallsIM BUIUMOCTb
3aKOHHBIX.
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B nanHOM paznesie, B YaCTHOCTH, paccMaTpUBAETCS BOITPOC O TOM, 0~
JK€H Ji1 apOUTP BBIHOCUTH Ha OOCYKI€HUE BOIPOC O BO3MOXKHOI KOPPYT-
LIMYM WJIU OTMBIBAHUU JEHEXHBIX CPEJCTB MO COOCTBEHHOW MHULIMATUBE,
MPU OTCYTCTBUU COOTBETCTBYIOLIETO XOIaTalicTBa CTOPOH (sua sponte).

Kpome Toro, BaxkHbIMKM BOITPOCAMU 3TOTO pasesia SIBJSIOTCS BOIMPOCH
KpUTepueB (CTaHIApTOB) U OpeMeHU JoKa3biBaHUs. B yacTHOCTH, pac-
CMaTPUBAETCSI KOHIIEIIIUS, 3HAKOMasl He BCEM MPaBOBBIM CUCTEMaM, MpU
KOTOPOW HEMOTHMBUPOBAHHBINM MU HETOCTATOYHO YOEAUTEIbHO MOTUBU -
POBaHHBIN OTKA3 CTOPOHBI B MPEIOCTABIECHUH 3aIlpalliuBaeMbIX apOUTPOM
JIOKA3aTeIbCTB MOXKET CTaTh MPUYMHON MPUHSATUS UM MPOLIECCYATbHBIX
BBIBOJIOB B OTHOILIEHUU TaKOUW CTOPOHBI BIUIOTh 10 MIPUHSTUS PELISHUS
0 TOM, 4TO (DaKT KOPPYIIIUHU / OTMBIBAHUS IEHEXHBIX CPEACTB MOXKHO
CUMTATh TOKAa3aHHbIM B OTHOILLIEHUM TaHHOK CTOPOHBDI.

HaxoHel, ykazaHHbI pasfaes COAepKUT peKoMeHIaluu apouTpam
Ha cIyJail HaTuuus napaiebHOro apouTpaxkHOMY YTOJIOBHOTO Ipolecca
B OTHOIIIEHUHU (paKTOB paccMaTpUBaeMOTo UMU JIeJIa;

— pazn. C mocBsIIIeH BO3MOXHBIM I0PUINICCKIM TTOCICICTBUSIM yCTa-
HOBJIeHUs (paKTa KOPPYIIIMY / OTMBIBAHUSI IEHEKHBIX CPEACTB B apOUTpa-
xe. Takre mocyieAcTBUs OyIyT 3aBUCETh OT LIEJIOro psiia (haKTOPOB, KaK TO:
MOMEHT BO3HUKHOBEHUSI KOPPYILIMU / OTMBIBAHUS IEHEXKHBIX CPENCTB,
00BEM U OTHOIIICHME K MPEeIMEeTy CIIopa, IIpUpoaa apouTpaxa (KomMep-
YEeCKUI U MHBECTULIMOHHBII).

B kauecTBe BaxkHOTO JOTMOJHEHUS KaK ISl MPAKTUKYIOIIUX IOPUCTOB-
KOHCY/IbTAaHTOB U apOMTPOB, TaK U [UISI IPeICTaBUTENel TOKTpUHBI, MH-
CTPYMEHTAPUI COAEPKUT MPUIOXKEHUE C OOBEMHBIM CITMCKOM apOUTpax-
HBIX PEIIeHUN, B KOTOPBIX TaK WM MHAY€ BO3HUKAIU U (WIN) pelIaIUCh
BOIMPOC O KOPPYITIIMY WU OTMbIBAHUU IEHEXKHBIX CPEACTB JTUOO CMEKHbIE
BOITPOCHI.

[anee aBTopamu 0oJjiee MOAPOOHO MPEACTABIIEH MOILIATOBBII MOAXO/,
npenjaraembelii UTHCTpyMeHTapueM, K BbISIBICHUIO U MPUHSTUIO BO BHU-
MaHUe KOPPYILMU U OTMbIBAHUSI IEHEXKHBIX CPENICTB B apOUTpaxKe.

3. Kak B nponecce apouTpazKHOro pa3onpaTeabCTBa PacO3HATD
KOPPYIIIHIO H OTMbIBAHHE JEHEKHBIX CPEICTB?

Paznen A obeux rmaB MHCTpyMeHTapust COaepKUT Tpu mara (1—3) unu
TPU IEPBBIX BOIIPOCA, KOTOPbIE BOBHUKAIOT IIepel apOUTPOM B CiIydae mo-
IO3PEHUST B KOPPYILINY I OTMBIBAHUM JEHEXHBIX CPEICTB B paccMa-
TPUBAEMOM UM JeJIe.
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Illae I: pacnosnanue ghakma Koppynuuu u OMmul8aHUsi OeHEICHbIX CPeOCma.
ApOUTp, HA3HAUEHHBIH 1T pa3pelieHrss KOMMEPUECKOTO UM MHBECTULIM -
OHHOTO CIOpa, He 3aJaeTCsl aBTOMaTUYECKM BOIIPOCOM O HAJTMYMU B (pakTax
MPEACTaBIEHHOTO eMY JieJla IPU3HAKOB KOPPYILUK WIX APYTUX IIPECTY-
ieHuii. Heobs3aTenbHO obanast 3HaHUSIMU B 00J1aCTH YTOJIOBHOTO TIpaBa,
apOUTP MOXET MIPOCTO He 3HATh, KaKKe ASSTHUS MOXKHO KBaT(UIIMPOBATh
B KaueCTBE KOPPYILIUY WU OTMBIBAHUSI IEHEXKHBIX CPEICTB, U, KaK CJEICT-
BUE, HE IOHUMATh, UTO UCKATh B TOKYMEHTaX, IPEACTaBICHHbBIX CTOPOHAMMU,
YTOOBI MOAKPEITUTH WJIM OIPOBEPTHYThH MOAO3PEHMS B KOPPYITIIMH.

3aHuMast MO3ULMI0 apOUTpa, KOTOPHI CTAIKMBAETCSI C HEOOXOAUMO-
CTBIO OIPENEIUTh, UMEET JJU CMBICJ BHUMATEIbHO U3YYUTh JOKYMEHTHI
M0 MPEACTAaBICHHOMY €My CIIOPY C TOUKHU 3pEHUsI omnpeneacHus dakra
KOPPYIIIMM WX OTMBIBAaHUS MEHEXHBIX CpeaCTB, MHCTpyMeHTapuil Ha-
YUHAET Pa3BOPAaYMBaTh CBOIO «IOPOXKHYIO KapTy» C TOTO, YTO o0OpallaeT
BHUMaHUE apOUTPOB Ha TPU3HAKY, HAJTMYME KOTOPBIX TOJKHO MX Ha-
CTOPOXKUTH U TIPUBECTHU K OoJiee TIIyOOKOMY aHaiau3y cutyaruu. MeHHO
no3ToMy MHCTpyMeHTapuii OTKPbIBa€TCSI HE TIPUBBIYHBIM OIIpeneIeHUEM
TMIOHSATUI, a CITMCKOM TTPU3HAKOB HAJTUYUsI TAKOTO SBJICHUS, KaK KOPPYTI-
us. Tak, apOuTp, 3aIaBIINIICS 3TUM BOIIPOCOM, B TIEPBYIO oUepeab HalaeT
B JAHHBIX PEKOMEHIALMAX CITUCOK «CUMIITOMOB», KOTOPBIE YKAXYT EMY
Ha BO3MOXXHOE HAJIMUKE «O0JIE3HU».

C 11e71bI0 YCTAHOBJCHUS «CUMIITOMOB» KOPPYIIIIMYA U OTMbIBaHUS
NEeHEeXHBIX cpencTB MHcTpyMeHTapuil IpUBOAUT MEPEUYCeHb «KPaCHBIX
dnaxkon» (“Red flags”), T.e. 00CTOSITENLCTB, YCTAHOBIEHUE KOTOPHIX
B KOHKPETHOM JIeJie Ha MTpaKTUKe O3HaYaeT Haauuue pakta KOppymnuuu /
OTMBIBaHUSI NEHEXHBIX cpeacTB. HeobxonnmMo MMeTh B BUIY, YTO TOT
CMMCOK COCTaBJ€H Ha OCHOBAHUM O0OOIIEHUS apOUTPaXKHBIX U Cyne0-
HBIX PELICHUN B OTHOLIEHUM MPOTUBOMPABHOTO MOBEICHUS B paMKax
TPaHCTPAaHUYHBIX CAEIOK, YTO HE O3HAYaeT, YTO OH SIBJISIETCS MOJHBIM
U ucuepneiBainuM. Kpome Toro, Hu OiMH 13 TaKKMX 3HAKOB HE MOXET caM
1o cede OBITh MPU3HAH PELIAIOIIUM IIJIsT YCTAHOBJICHUS (hakTa KOPPYILUU
WJIM OTMBIBaHUS ICHEXXHBIX CPEACTB.

B rnaBe, kacaroueiicst koppynuuu, MHCTpyMeHTapuii MpuBOAUT 0000-
LIEHHBIN MepeYeHb «KPACHBIX (DJIAXKKOB», HA KOTOPbIE B X pa3HOM COCTaBe
YKa3bIBaIOT Pa3IMYHbIe MEXIYHAPOIHBIC U HETIPAaBUTEIbCTBEHHbBIC Opra-
HU3ALMU. DTU CIIMCKU Yallle BCero KacaloTcs TAKUX CUTYallUii, B KOTOPBIX
KOMIIaHMU 3aKJII0YAIOT TOTOBOP C TTOCPEIHUKOM ((PU3UIECKUM WU IOPH-
JUYEeCKUM JIMLIOM) [IJIs1 BeJeHUs Ou3Heca B Ipyroii ctpaHe. [Tpucnocabnam-
Basl JTaHHbBIE MMEPEYHU K KOHTEKCTY MEXIYHapOIHOIO apOUTpaka, aBTOPHI
CMOTJIM BBISIBUTH CJEAYIOLINE MPEaYTIPeKaaroiie 3HaKu KOPPYIILIUU:
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(i) mocpenHUK (areHT) He UMeeT OUIIMATEHOTO MECTOHAXOXKIEHUS /
HE HaxOIUTCS B CTPaHE, T/Ie OKA3bIBAIOTCS €ro / ee yCIIyTIu;

(ii) Bo3HarpaxaeHue rnocpeaHuKa (areHta) He MPONOPLUUOHATBHO BbI-
MOJIHEHHON paboTe, U (WJIM) pacXobl, 3asiBJI€HHbIE MOCPEIHUKOM KaK
TIOHECEHHBIE TTPU OKa3aHUM YCIIYT, He CBS3aHbI C KAKUMU-TTNO0 (hakTuie-
CKUMH 3aTpaTaMu;

(iii) He cyllleCTBYET peaibHOTO pe3yyibTaTa AesITeIbHOCTU MOCPETHUKA,
U OH / OHA HE MOXKET MPECTaBUTh JOKYMEHTALIMIO MO OKA3aHHBIM yCITyTaMm,
MPEI0CTaBICHHbIE YCIYTU He KOHKPETU3UPOBAHbI B IETAJISIX;

(iv) kBanubuKausg NOCPeIHUKA HA TPEeJOCTaBICHUE YCIYT, U1l KOTO-
PbIX OH / oHa ObLI(-a) HaHAT(-a), SIBIASIETCS] COMHUTEBHOIA;

(V) MpOaOJKUTEIBHOCTD OKA3aHUsI YCIYT MOCPEAHUKOM OUYE€Hb MaJjia;

(vi) mocpemHMK TpebyeT, YTOOKI OTIaTa YCIIYT OblIa TIpon3BeaeHa Ha O -
LLIOpHbIE cueTa 1 (MJIK) Yepe3 TPeTbUX JULL TM00 HEOOBIYHBIMU CITIOCOOaMMU,
COMHMUTEIbHBIMU C TOYKU 3PEHUSI MECTHOTO 3aKOHOIaTEeJIbCTBA;

(vii) Bo3HarpaxmneHue mocpeIHrKa YCTAaHOBJICHO B BUIE TIPOLICHTA;

(viii) mocpeqHUK TTPEOCTABISIET HETOYHYIO MW HETTOTHYIO (DMHAHCO-
BYIO OTUYETHOCTD;

(ix) mocpeaHuK TpeOyeT yIlaThl BOZHATPAXKACHUS UJIU €€ 3HAYUTETbHOM
YacTH A0 3aKJII0UYEHUSI 10TOBODA;

(x) cTpykTypa MnmocpeaHuKa Hempo3padHa, ero (puHaHCOBasI OpTaHU-
3alMsI HeSICHA, M OH TIPAKTUYECKU HEe UMEET COTPYTHUKOB (B Cllydae eciiu
MMOCPETHUKOM SIBJISIETCS OPUANIECKOE JIULIO);

(xi) mocpemHUK BOBJIEKAETCS B TPAHCAKIIMIO HE3aM0JITO A0 YCTIEIITHOTO
3aKJTIOUEHUST JOTOBOPA KOMITAHUEH 1 (MJIN) CITyCTsI KOPOTKOE BPeMsI TIOCTIe
HEyIauHBIX ITePETOBOPOB;

(xii) mocpenHUK He CBsI3aH 00sI3aTeIbCTBAMM KaKOro-JIubo Kojekca
TOBEJICHUS;

(xiii) MOCpeMHUK OTKA3bIBAETCS MPEIOCTABUTD OTPeIeICHHbIE TOKYMEH-
ThI, TAKWE KaK BBITTMCKY ¢ 0AHKOBCKOTO CYeTa WY BBIMTUCKH 10 TIaTesKam
TPETHEN CTOPOHE;

(xiv) MocpenHUK yTBEPKAaeT, UYTO OH / OHA €MMHCTBEHHBI (-as1) MOXET
00ecIeunTh 3aKJII0YEHNE TOTOBOPA, TAK KAaK 3HAET «HY>KHBIX JIIOICH»;

(XV) moCcpeTHUK UMEET JTUYHbIEe CBSI3U C JIMIIAMU, TPUHUMAIOIIUMU
pelieHrst B MHOCTPaHHBIX TOCYIapCcTBaXx;

(xvi) oTCyTCTBYET OOBIUHAS TOKYMEHTALMS, TOATBEPXKAAaI0IIast HOp-
MaJIbHbBIE JIeJIOBbIE OTHOIICHUs (HAapuMep, TEXHUIECKOe 3aaHne U CO-
OTBETCTBYIOIIIME MCCIIENOBAHUsI, JOKYMEHTHI IO TIePEroBOpaM, MPOEKTHI
JIOTOBOPOB, KOPPECTIOHACHIIUS U 3JIEKTPOHHBIE ITHChMa);
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(xvii) BBIOOp TTOCpeIHMKA HE MOXKET OBITh OOBSICHEH; HET IMPU3HAKOB
TOTO, YTO TOCPEIHUK TaK Xe 3(P(PeKTUBEeH, KaK U ero KOHKYPEHTHI, UTO
JIOKA3bIBAET, UTO €r0 BbIOOP HE OblJ1 OM3HEC-OPUEHTUPOBAH;

(xviii) JOTOBOP TIJIOXO COCTaBJIEH, WJIM B HEM OTCYTCTBYIOT crieliu(u-
YecKue eTasu.

Ecnu xxe peub UaeT o JoroBopax, He CBSI3aHHBIX C TIPEIOCTABICHUEM
YCIIYT TOCPETHUKAMM, TO MOTYT OBITh BBISIBJICHBI IPYTUE TIPEAyIpeKaar0-
1IMe 3HaKM, TAKUE KaK:

(i) mpeBasIMpoBaHME B CTPAHE KOPPYIILIMOHHOTO MOBEICHMS, BbISIBJICH-
HOE HEKOTOPBIMU MEXIYHAPOIHBIMU M HETIPABUTEIHLCTBEHHBIMU OPTaHM-
3alMsIMM, TaKUMHU Kak “Transparency International”;

(ii) mo apObuTpaxkHOTO pa3doUpaTeILCTBA UJIM BO BpeMsI HErO MECTHBIMU
BJIACTSIMU OBLIO MPOBENEHO COOTBETCTRYIOIIEE YTOJIOBHOE PACC/IEIOBAHUE;

(iii) oTHOIIEHME KOMITAHUY K HOBEHIIeMy PeryIMpoBaHUIO B 001acTH
HOPMAaTUBHO-TIPABOBOIO COOTBETCTBUSA (compliance);

(iv) B KOMITaHUM OTCYTCTBYIOT KOJIEKC MOBEACHUS U COOTBETCTBY-
o1Me cepTudUKaThl, 00eCcreYrnBaOIIe TPE3YMIIIIMIO BHITIOJHEHUS €10
HOPM COOTBETCTBHUSI, B TOM YHCJIC B 00JIACTH 3aKOHOIATEILCTBA M0 O0phhe
C OTMBIBAaHUEM JI€HEXHBIX CPEACTB (HaIpuMep, COOTBETCTBUS 3aKOHY
Benuko6putanuu o B3sitounndectse 2010 r., 3akony CIIIA o koppyr-
1uu 3a pyoexxoMm 1977 r. unu dpanuysckomy 3akony Canena 11 o 6oproe
C KOppynuueun, o Npo3payHOCTA U O MOAEPHU3ALIUU SKOHOMUYECKOM
KU3HU);

(V) KoMnaHus yxe Obla ocyXXIeHa 3a TaKue HapyllIeHUs, U HeT HUKa-
KHX MMPU3HAKOB TOTO, UTO OHA paboTaja Hal pellieHueM JaHHBIX TPOoOJIeM.

B rnaBe o BhISIBIEHUUM B apOUTpake MPU3HAKOB OTMbIBAHUS 1€-
HEXXHBIX CPEACTB MPUBOASTCS ABa CIUCKA MPEIyNPEKIAI0IINX 3HAKOB
(«kpacHBIX (bJ1a’KKOB»), B 3aBUCUMOCTH OT TOTO, Ha KaKO¥ CTaauu cropa
BO3HHMKaeT Mpo0JIeMa BO3MOXHOIO OTMbIBAHUST HE3aKOHHO TTOJYYEHHBIX
JIOXOMIOB.

Taxk (cueHapwuii, BCTpeuaroluiicss B KOMMeEPUYECKOM apOUTpaxe), CTO-
POHBI MOTYT MCITOJIb30BaTh caM apOUTPakKHbBIM MPOLIeCC ST OTMbIBAHUS
NMEeHEeXHBIX cpencTB. C 3TOil LIeabl0 B OTCYTCTBHE peabHbIX pa3HOIIACUI
OHM HaYMHAIOT (PMKTUBHOE pa30oMpPaTeIbCTBO, 1IEJbI0 KOTOPOTO SBJISIET-
s TIOJYyYeHME MCTIOJIHUMOTO apOUTPaXkHOTO PEellIeHHsI, KOTOPOe CO3AacT
JISTUTUMHOE OCHOBaHUE JISI TIepEeMEIIIeHUsI CPEACTB OT OJHOI CTOPOHBI
TaKOTO «CIIOpPa» K IPYrou.

[Ipenynpexnaroiniye 3HaKK ISl TaHHOM CUTYaIlMU BKIIOUYAIOT B CEOSI:

(i) mpeBanMpoBaHUE OJHOI CTOPOHBI B CIIOPE;

(ii) HeyyacTHe OTBETUMKA;
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(iii) OTBETUMK y4aCTBYET B pa30MpaTe/IbCTBE, HO €r0 MO3ULIMS CBOIUTCS
K IIPU3HAHUIO OTBETCTBEHHOCTH WJIM K€ COIJIACUIO Ha MPEXIEeBPEMEHHOE
yperyJupoBaHue cropa;

(iv) HemJOCTAaTOK TOKYMEHTALIMU 00 0OCTOSITENIbCTBAX CIIopa; 1

(V) HemocTaTouHas ej0Basi aKTUBHOCTh KOMIIAHUIA, 3a€ICTBOBAHHBIX
B CITOpE.

Hpyroii cnmycox MpenynpexaaimX 3HAKOB MOXET ObITh NIPUBEICH
IUISL cllydaeB, Korma (XxapakTepHO Kak JJIs KOMMEPYECKOro, Tak v JJIsl
MHBECTULIMOHHOIO apOuTpaxa) MeXIy CTOpPOHAMM CYILECTBYET peaib-
HBIi CIIOP, OJHAKO OH KacaeTCsl HEMOCPEACTBEHHO ASHEXHBIX CPEICTB,
MOJIY4eHHBIX MPECTYNHBIM MyTeM (1100 MHBIM 00pa30M 3aTparuBaeT
Takue CpeJCcTBa):

(i) 3a GAHKOBCKMMM CYE€TaMU, YACTHBIMU MHBECTULIMOHHBIMU KOMIIa-
HUSIMHU, TpacTaMu ((GPUKTUBHBIMU, BO3MOXKHO, O(PIIOPHBIMU KOMIIAHUSIMU,
BJIaICJIbLIAMU KOTOPBIX SIBJISIIOTCSI O0IaaTeNv aKIMid Ha MPEAbSIBUTEIS)
CTOSIT HEYCTaHOBJIEHHBIE OeHe(ULIMapHbIE BIaAeblLIbI;

(ii) B mene yuacTBYIOT MOJUTUYECKM 3HaUMMBIe Jnla (politically exposed
persons (PEPs));

(iii) B geJio BOBJIEUEHBI JULIa WX (POHABI, TIPOUCXOASIINE U3 CTpaH
C IIKMPOKO U3BECTHBIM PUCKOM IPECTYITHOCTU U KOPPYIILIUK;

(iv) HeOOBIYHBIE TPAHCAKIIMK, HATTPUMEDP KPYITHbIE BHITIATHI HATUYHbI-
MM JI€HEXHBIMU CPEICTBAMU;

(V) HEM3BECTHOE MPOMCXOXIEHNE IEHEXKHBIX CPEACTB 0e3 TpeacTaBIie-
HUSsT yOeIUTEIbHBIX O0bSICHEHUI / 10Ka3aTeJIbCTB 3aKOHHOCTU MX ITPOKC-
XOKIIEHMSI.

Illlae 2. Onpedenenue nousmuii KOpPYRUUU U OMMbIBAHUS OCHEICHbIX
cpedcmes. 3ateM MIHCTpyMeHTapuil odpaiiiaeT BHUMaHUEe apOUTPOB Ha TO,
YTO HEOOXOIMMO BBISICHUTh, KaKOE€ UMEHHO HE3aKOHHOE ITOBEACHUE M0~
HUMAaETCsl KaK KOPPYILMS M OTMbIBaHUE ACHEXHbBIX CpencTB. Borpoc aToT
He SIBJISICTCS TTPa3IHbIM, TaK KaK B pa3HbIX IOPUCAUKIIUSIX 00bEM IEHCTBUIA,
MOAMNAaNAIOIIMX IO OIpeie/ieHne KOPPYIILIMK U OTMbIBAHUS T€HEXKHBIX
CPENCTB, MOXET OBITh Pa3HBIM 1 TO, YTO B OIHOM IOPUCAUKIIMU OYyIET pac-
CMaTpUBATBLCS KaK OMHO3HAYHO HE3aKOHHOE MOBEICHUE, B IPYTOii OyIeT mo-
Majath B «cepyio» 30Hy. COOTBETCTBEHHO, B 3aBUCMMOCTH OT IOPUAMYECKOM
MOATOTOBKM apOUTPOB, BOMPOC O IPU3HAHUM TOTO UM MHOTO MOBEICHMS
CTOPOHBI B KQUeCTBE MOAKYIA UM OTMBIBAHUSI IEHEKHBIX CPEICTB MOXET
pelaThCsk MU MO-Pa3HOMY.

Tak, HarpuMep, KaKUM Obl HIOKMPYIOIIMM HU Ka3aJI0Ch CErOIHS 3TO
SIBJICHUE, HO BIUIOTh 10 ceHTs10ps1 2000 r., Korma Obl1a paTuduiimpoBaHa
Konsenuus OBCP no 6opbbe ¢ MoaKyInoM WHOCTPAHHBIX TOJKHOCTHBIX
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JIAIT TIPY OCYIIECTBICHUHU MEXIYHAPOIHBIX KOMMEPUYECKMX COEIOK, B3SIT-
KM KOMIIaHW# TOJKHOCTHBIM JIMIIAM 3a TpaHMIIei cuuTainuch Bo @paH-
LAY MOAJIeXaIlMMU HaJIOTOBOMY BBIYETY KaK HOPpMaJIbHBIE PacXOIbl
opraHusauuu. bonee Toro, HeKoTophkie KomnaHuu (aeno Alcatel- Lucent
SA) n mocne patudukanu ykazaHHoi KoHBeHIIUM TTpoaosKaay HacTa-
MBaTh Ha CBOEM IIpaBe MOJIyYeHUs BbIUETa, CChIIAsSICh HA TO, YTO CPEACTBA
ObLIM ITOTpPaYeHbl UMW Ha «yCJIyTH, KOTOPbIe ObUIM peajbHO OKa3aHbI».
HecmoTtps Ha dakThl nena, yKa3blBaBIIMe Ha TO, YTO C TAKUM apryMeH-
TOM CITOPUTH CJIOKHO (C TOMOIIBIO B35ITOK Alcatel- Lucent SA 3axiounna
B Kocrta-Puke koHTpakThl Ha 06111y10 cymmy 302,9 maH goi.), F'ocymap-
ctBeHHbIH CoBeT @paHLIMK IPUHSLI PELICHKUE B II0JIb3Y HAJIOTOBBIX Opra-
HOB, OTKAa3aBIIMXCS CYUTATh B3ITKM JOJKHOCTHBIM JIMIIAM HOPMaJIbHbIMU
pacxoJaMu KOMITaHUM'.

J7ns onpeneneHus MOHSITUNA KOPPYMUUU U OTMbIBAHUS IEHEXHBIX
cpenctB MHcTpyMeHTapuii TipeiaraeT B3siTh 32 OCHOBY COOTBETCTBYIO-
1IMe MeXIyHapoaHble KOHBeHIIMM (cM. BBeaeHue), KOTopbie OTpaxaloT
HauboJsee MMPOKUI MEXXIYHapOIHbIN KOHCEHCYC B OTHOILLICGHUU TTIOHSITUS
JAHHBIX TTPECTYILICHMIA’,

Illae 3. [Ipunsmue 60 8HUMaHUe NPUMEHUMO20 Y20108H020 npasa. He BbI-
3bIBACT COMHEHUM TOT (DaKT, YTO yCTAHOBJICHME HaKa3aHUI 3a HapyIlIeHue
HOPM YTOJIOBHOT'O MpaBa He MOXKET BXOIUTh B KOMIIETEHIINIO apOUTPaKHBIX
CY/IOB’, IOCKOJIbKY OObSIBJICHME MOBEACHUS MIPECTYITHBIM M IIPUMEHEHUE
Haka3aHUM SIBSIETCS CyBepEeHHOM (PyHKIMEN rocyaapCTBEHHBIX CYlIOB,
a YroJIOBHOE MPaBO SIBISIETCS] YaCThIO UMITEPATUBHOTO ITyOJIMYHOTO TIpa-
Ba, KOTOPOE YaCTHBIC JINLIA HE MOTYT UCKJIIOYNUTh U3 CBOUX OTHOIICHUIA
0 COOCTBEHHOMY BbIOODY.

OnHaKo 3TOT MPUHIIUIT HE 3aTlpeliiaeT apouTpaM MPUMEHSITh HOPMbI yTO-
JIOBHOTO TIpaBa JIJIsl OIpeaesIeHUs TPOTUBOIIPABHOCTH MOBEACHUSI CTOPOH

' Conseil d’Etat, 4 février 2015, n° 364708.

K ynoMsiHyThIM Bblllle KOHBEHLIMSIM B chepe OOpbOBI ¢ KOPPYITLIMEN caeayeT 100aBUTh
KOHBEHIIMH, COoIepKallie MOHITHE «OTMbIBAHNE ICHEKHBIX CPEICTB», a UMeHHO KOH-
BeHLio OOH o 6opb0e MPOTUB HE3aKOHHOTO 000pOTa HAPKOTUYECKUX CPEICTB U MICUXO-
TpornHbIxX BelecTB (BeHa, 20 nekadpst 1988 r.) u Konsenuuo OOH npoTtuB TpaHCHALIMO-
HaJIbHOI opraHmsoBaHHoit mpectyrmHoctH (Hpto-Mopk, 15 Hosiopst 2000 T.).

ITo aToit Teme cM., Hanipumep: Kurkela M.S. Criminal Laws in International Arbitration —
the May, the Must, the Should and the Should Not // ASA Bulletin. 2008. Vol. 26. Issue 2.
P. 280—293; Mistelis L.A. Legal Issues Arising Out of Disputes Involving Fraud, Bribery,
Corruption and Other Illegality and Illicitness Issues // Enforcement of Arbitration Agree-
ments and International Arbitral Awards: The New York Convention in Practice / E. Gail-
lard, D. di Pietro (eds.). Cameron May, 2009. P. 573—594.

155



CredaH boHndaccy, Hapga Japsase, EneHa Gepgoposa

WJIM TI0 KpaliHel Mepe yuuThiBaTh uXx (take into consideration)'. Ckopee Ha-
000poT, 3a1a4a OOPHOBI C KOPPYITIIMEH 1 OTMBIBAHUEM JAEHEXKHBIX CPEACTB
Ha MEXIyHAapOIHOM YPOBHE TpeOyeT OT apOUTPOB MPUHUMATH PEIllcHUE
B OTHOILIEHUH TTOAO3PEHUI B 3TUX MPECTYIJICHUSX, BOSHUKAIOIIIUX B X0/
pealu3aluy UX MUCCUU. Bpsim 11 cerogHst MOXXKHO CIIOPUTH C TEM, UTO
3aKpbIBaTh IJ1a3a Ha KOPPYMIINUIO — 3HAYUT IIOTBOPCTBOBATh CiA.

HNHcTtpyMeHTapuit maeT apouTpaM peKOMEHIAIMY B OTHOILIEHUH OITpe-
NeJIEHUsI BO3MOXHO IMTPUMEHMUMOTO YTOJIOBHOTO TTpaBa, HOPMbI KOTOPOTO
UM HeoOXoIUMO OyIeT MPUHSTH BO BHUMaHue. [Ipu 3TOM He CTOUT yITy-
CKaTh M3 BUa, YTO Ha KOHY CTOMT HE TOJIbKO IMOJHOE U BCECTOPOHHEE pac-
CMOTpPEHUE 00CTOSATEILCTB AeJia IUISl BRIHECEHUsI CIIPaBEIIMBOTO PEIICHUS,
HO 1 BO3MOXHasl yTOJIOBHAsI OTBETCTBEHHOCTb CTOPOH, a MHOTIA U CAMUX
apOUTPOB, Bellb, BBIHOCS PEIICHHUE, UTHOPUPYIOIIEE BOIIPOCH KOPPYILIMU
1 OTMBIBaHUS NEHEXHBIX CPECTB, apOUTPBI MOTYT MOABEPTHYTH CeOsI
PUCKY OBITh IIPUBJICYEHHBIMU K OTBETCTBEHHOCTU KaK COYYaCTHUKY WU
MOCOOHUKM COOTBETCTBYIOIIMX MpecTyIieHui. [IpumMepom Takoro pucka
MOXET CTaTbh CUTYallusl, B KOTOPOil, HECMOTPS Ha TIPU3HAKU 3aKJITIOUCHUS
CHEeJIKU, SIBJSIOLIeIicsl TpeaMeTOM CITopa, C IMOMOIIIBIO TTOAKYTIA TOJIK-
HOCTHOTO JIU1Ia, apOUTP MIPUHUMAET PEIIEHHE B TTOJIb3Y MPUHYAUTEILHOTO
WCTOJHEHUST JOroBOpa M TAKMM 00pa30M CTAaHOBMUTCSI COYYaCTHUKOM
KOPPYNLMOHHOMU CXEMBI.

B ar0i1 vactu UHCTpyMeHTapuii TakxKe yKa3bIBaeT Ha POJIb MEXKITyHAPOI-
HOTO MyOJIMYHOTO Mopsinka. Tak, 1axe ecii CTOPOHBI He M30pasiu B Kave-
CTBE NMIPUMEHMMOTI0 MEXIyHAPOIHOE MPaBO M U30paHHOE UMY B KaUeCTBE
MPUMEHNMOI0 HallMOHAaJbHOE TPaBO MpeaycMaTpuBaeT 00jiee HU3KUM
cTaHIapT OOPBLOBI C KOPPYITIIMEH M OTMBIBAHUEM NEHEXKHBIX CPEACTB, YeM
CTaHIAPT, MPEIYCMOTPEHHBIN MEXIYHAPOIHBIMU JOTOBOPAMM, apOUTPHI
BCeraa MOTYT CChLIAThCsI Ha HapylleHUe MEXIYHApOTHOTO MyOJIMYHO-
ro TIOpsIIKa B Cy4yae yCTaHOBJICHUS (hakTa KOPPYITIIUU WJIM OTMbIBAHUS
JEHEXHbIX cpencTB. KoanuuecTBo MeXayHAPOIHBIX Y MEXPETUOHATbHBIX
JIOTOBOPOB 0 0OPHOE ¢ HA3BAHHBIMU SIBICHUSIMU 1 KOJIMUECTBO rOCYIapCTB-
YYaCTHUKOB 3TUX IOTOBOPOB MO3BOJISIET CUMTATh, YTO B MEXKIYHAPOIHOM

«[M]exnyHapomHbie apOUTpakHbIE CYbl HE TOJbKO HE 00JaTaloT MOJHOMOYUSIMU,
HO U He 3aMHTEePECOBAHBI B BHIHECEHUY MTPUTOBOPOB 32 YTOJIOBHBIC MPAaBOHAPYIICHUST;
BMECTE C TeM OHU BITOJIHE TIOJTHOMOUYHBI OIICHUBATD BIUSHIE HEMTPABOMEPHOTO MTOBEIe-
HUS (B TOM YHCJIEe YTOJJOBHO HAKa3yeMoro) Ha KomMmepueckue cueiaku» (“[International
arbitral tribunals have no power to or interest in providing sentencing for criminal offences,
while they may well have the power to assess the impact of criminal or other illegal activity
on commercial transactions®) (Mistelis L.A. Op. cit. P. 575). O6 o6s13aHHOCTH apOUTPOB
paccMaTpuBaTh apryMEHTHI CTOPOH 0 Koppymnuuu cM.: Gaillard E. Op. cit. P. 19.
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MpaBe CJIOXKUIICSI KOHCEHCYC OTHOCUTEJIBHO TOTO, UTOOBI pacCMaTPUBAaTh
TMPUHIIMIT 60PBOBI C KOPPYILIMEH M OTMbIBAHUEM IEHEXKHBIX CPEICTB B Ka-
YeCTBE MIPUHIIMUIIA MEXKIYHAPOIHOTO IMyOJUYHOTO Mopsinka'.

4. Kak B mpouecce apoMTPazKHOIO pa3oMpaTesibCTBa T10KA3aTh
KOPPYIIMIO U OTMbIBAHHE JIEHEXKHBIX CPEACTB?

Paznen B MHcTpymMeHTapust B ueThipe aTana (iaru 4—7) gaet apourpam
pPEKOMEHAAIMU O TOM, KaK1e CTaHAapThl TOKa3bIBAHUSI TPUMEHSITh, KaK
onpenensTh 6peMst JOKa3bIBAaHUSI B OTHOIICHUU KOPPYIIIMU U OTMbIBAHHUSI
JIEHEXHBIX CPENICTB.

Illae 4. Paccmomperue gonpoca o Koppynyuu uay OMmmol8aHUU OeHEICHbIX
cpedcme apoumpaicHolM cyoom no coOCmeeHHOU uHuyuamuee (sua sponte).
WMHcTpymMeHTapuit HAIOMUHAET O CYLIECTBYIONICH Y apOMTPOB 00513aHHOCTHU
BBIHECEHUS MCTIOJIHUMBIX petlieHui. [TpuHsITIe 3aBe10MO HEUCTTOJTHUMOTO
apOUTPaXKHOTO peIlIeHMs] O3HaYaeT HEBBITIOJIHEHWE apOUTPOM CBOEI MMC-
cuu. Kak yxxe oTMevasioch Bblllie, UTHOPUPOBaAHKUE apOUTPOM BOITPOCOB
KOPPYILIMU M OTMBIBAHUSI IEHEXHBIX CPEACTB MOXKET CTaTh MPUUMHOMN OT-
MEHBI BBIHECEHHOTO apOUTPAXKHOTO PEIIEHNST UJIM 0TKa3a B €r0 MPU3HAHUU
U TIpuBeNeHUM B ucroiHeHue”. C 3TUM cBsi3aHa peKoMeHaaiusi MHCTpy-
MEHTapUsi pacCMaTPUBATh BOIPOCH KOPPYIIIMY U OTMbIBAHUS IEHEXKHBIX
CPeNCTB apOUTPAXKHBIM CYIOM 10 COOCTBEHHOM MHUIIMATUBE B clyyae,
€CJIM CTOPOHBI HE BBIIBUTAIOT COOTBETCTBYIONIMX apryMeHTOB. [1pu aToM,
€CTeCTBEHHO, CYIl He IOJIKEH MPUHKUMATDh peliieHre 0e3 3acaylniMBaHus
JIOBOJIOB CTOPOH M PACCMOTPEHUSI MPEACTABJICHHBIX UMW OKA3aTeIbCTB
o faHHoMY Boripocy. Ocoboe 3HaueHUe 3Ta peKOMeHAalus MpuoopeTaeT
B CUTYalMsIX, KOT/Ia caM apOUTPaKHbIH MPoLiecc UCTIONb3yeTCsl CTOPOHAMU
JUTSI COBEPILIEHUSI TPECTYIIICHUST IyTEM CO3IaHUsI IETUTUMHOCTHU COBepIa-
€MBIX TIepeMEIIeHU I TeHEeXHbIX CPEICTB.

Illae 5. Onpedenenue cmandoapma u bpemenu dokasvieanus. I1o odiemy
MpaBWIy CTAHAAPT U GpeMst TOKa3bIBaHUS (haKTOB KOPPYITLIMU WU OTMbI-
BaHMSI ICHEXHBIX CPEACTB PETYJIMPYIOTCSI IPUMEHUMBIM K 3TUM BOIIPOCaM
npaBoM. OIHAKO Ha KX OMpe/eeHe MOXKET TAKXKe MOBJIUSTh OPUINIECcKast
MOJArOTOBKA apOUTPOB (HarpuMep, Kak MpaBuiIo, apOUTpaM U3 KOHTUHEH-

1

CwMm., Hanipumep: Betz K. Op. cit. P. 29—30.

> Baizeau D., Hayes T. The Arbitral Tribunal’s Duty and Power to Address Corruption Sua

Sponte // International Arbitration and the Rule of Law: Contribution and Conformity
(= International Council for Commercial Arbitration Congress Series. No. 19) / A. Mena-
ker (ed.). Kluwer Law International, 2017. P. 225—265.

157



CredaH boHndaccy, Hapga Japsase, EneHa Gepgoposa

TaJIbHOI TIpaBOBOI CUCTEMBI MeHee OJIM30K TaKOi cTaHIapT JOKa3biBa-
HUS, Kak 0anaHc BeposTHocTelt). MHCTpyMeHTapuii yka3biBaeT Ha BbIOOD,
HMMeEIOIIMIics y apOUTpa B OTHOLICHUM CTaHAAapTa 10Ka3bIBaHUS', M Ha TO,
KaKuM 00pa3oM MOKET IIPOMCXOIUTD OlLIeHKa JO0Ka3aTebcTB. B oTHOIIEHUN
nociaeaHer MHCTpyMeHTapuii TakKe MTOAYepKUBaeT, YTO B IPAKTUKE BPSIIT
JIK MOXKHO BCTPETUTH MPSIMbIE TOKA3aTeJbCTBA KOPPYITIIMUA U OTMbIBAaHUS
JIEHEXHBIX CPEICTB, B CBSI3U C YeM apOUTPHI ITOUYTH BCeraa OyayT MUMETh Ae10
C OIICHKOI KOCBEHHBIX T0KA3aTeJbCTB.

Ha ctanuu olieHKM KOCBEHHBIX 10KA3aTeIbCTB apOUMTPhI CHOBA MOTYT
00paTUTHCS K CITUCKaM MPEAYTTPEXIAIOIIMX 3HAKOB (CM. 11ar 1), OLleHUTb UX
HaJINuKe, KOJIMYECTBO, BAXKHOCTh U JOKa3aHHOCTD B CIIOPE, UTOOBI HA 3TOM
OCHOBAHMMU CHIEJIaTh BBIBOJ O JOKA3aHHOCTHU B 11eJIOM (haKTOB KOPPYILINHU
¥ OTMBIBaHUS IEHEXKHBIX CPEACTB.

B 3T10i1 CBSI3M 0COOBIN MHTEPEC TIPENCTABISET aAeio Société Alstom Trans-
port SA et autre c/ société Alexander Brothers Ltd.”, B KOTOpOM ANELISILIM-
oHHbIH cyn 1. [Tapmxka B Mae 2019 r. oTKa3an B MpU3HAHUU U MPUBEIECHUN
B MCIIOJIHEHUE Ha TeppuTopuu DpaHIuy apOUTPaskHOIO PELICHUSI, BBIHE-
ceHHoro ApoutpaxHbiM cynoM /CC, TTOCKOJIbKY TTOCUMTAN, YTO COBOKYII-
HOCTb BBISIBIGHHBIX UM IpeayTpekaaroniux 3HakoB («faisceau d’indices»)
yKa3bIBaeT Ha (haKT KOPPYIILIMU B OTHOIIIEHUH TIpeaMeTa criopa. DTo pele-
Hue AnennsaiuroHHoro cyaa T. [Tapuka IeMOHCTpUPYET yCUIMBAIOIIYIOCS
CKJIOHHOCTh (DPaHITy3CKMX CYIOB, TPAAUIIMOHHO JOSJIBHBIX U APYKECT-
BEHHBIX K apOUTPaXxy, K TIIATEIbHOMU MPOBEPKE apOUTPaKHBIX PEIICHUIA,
3aTparmBalolvx (a yamie o0oIeaIIX MOTYaHUEM) BOITPOCHI KOPPYILIUKA
WM OTMBIBAHUSI ICHEKHBIX CPE/ICTB’.

Illae 6. «Hebnaeonpusmuuie 661600b1». B 0TCYTCTBHE BO3MOXHOCTH T10-
JIy4EHMSI IMOO YCTAaHOBJECHUS TIPSMBIX J0KA3aTeIbCTB (haKTOB KOPPYITLIMHU
¥ OTMBIBaHUSI JCHEXKHBIX CPEICTB CIOKMBIILIASICS TTPAKTHKA TTPEIOCTaBISICT
apOouTpaM BO3MOXHOCTb JeJIaTh BHIBOIABI HE TOJIBKO Ha OCHOBE COYCTaHMUS
¥ COBOKYITHOCTH KOCBEHHBIX TOKA3aTeIbCTB, HO TAKXKE HAa OCHOBE ITPOLIEC-
CyaJIbHOTO MOBENECHUS CTOPOH.

' Tlo aTomy Bompocy cM., Harpumep: Gaillard E. La corruption saisie par les arbitres du com-

merce international // Revue de I’arbitrage: Bulletin du Comité francais de I’arbitrage. 2017.
N° 3. P. 805—838 (nepeBoa Ha pyccKuii A3bIK: [aiiap 5. PaccMOTpeH1e BOIIPOCOB KOPPYII-
1y apouTpamu B cepe MexxayHaponHoit Toprosnu // Kommepueckuii apoutpax. 2019.
Ne 2(2). C. 53-75).

*  CA Paris, 28 mai 2019, n° 16/11182, Rev. arb. 2019, 629.

CwMm.: SA Ancienne Maison Marcel Bauche c/ société Indagro, CA Paris, 27 septembre 2017,
n° 15/12614, Rev. arb. 2017, 942.; République de Kirghizistan ¢/ Valeriy Belokon, CA Paris,
21 février 2017, n° 15/01650, Rev. arb. 2017, 915, note M. Audit et S. Bollée.
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Taxk, ecnu apOUTPHI 3aMpallIBalOT Y CTOPOHBI ONpene/IeHHbIE ToKa3a-
TEeJIbCTBA JIJIS1 OIPOBEPXKEHMS OOBUHEHMWI I MTOA03PEHUIA B KOPPYITLIVU,
a OHa IIPY 3TOM TaKHe J0Ka3aTeJbCTBa He MPEACTABIISET 0€3 IIPEabsBICHMUS
yOeIUTENbHON MPUYMHBI, apOUTPHI MOTYT MPUINTH K «HEOJIarompusITHBIM
BBIBOIaM» B OTHOLLIEHUM TaKOW CTOPOHBI BILIOTh JI0 TOTO, YTO UMU MOXET
OBITh CHEJAHO 3aKJIIOYEHHE O J0Ka3aHHOCTU (haKTOB KOPPYILIMK K OTMbIBA-
HMSI I€HEKHBIX CPEJICTB B OTHOILLEHUM TaHHO CTOpOHbI. MHCTpyMeHTapuii
yKa3bIBaeT Ha YCJIOBUSI IPUMEHEHMsI YKa3aHHOM MephI: B YaCTHOCTU, TaKHE
JI0Ka3aTeIbCTBA JOJIKHBI ObITh JOCTYITHbI JUIS CTOPOHBI, Y KOTOPOI OHU
3aIPOLIEHBI; BBIBOJ apOUTPOB AOJKEH ObITh pa3yMHBIM, COOTBETCTBOBAThH
(bakTaM U OBITH JJOTMYECKU CBSI3aH C BEPOSITHBIM COACPKAHUEM CKPBIThIX
JI0Ka3aTebCTB.

1llae 7. [Ipunamue 60 HUMAHUE HAUUOHANLHOZO Y2ON0EHO0 PAOUPAENb-
cmea. Ha ipakTrKe OJHOBPEMEHHO ¢ apOUTPaKHBIM pa30MpaTesibCTBOM,
B KOTOPOM BO3HMKAIOT BOIIPOCHI KOPPYITILIMKM U OTMbIBAHUS AEHEXHBIX
CPEeACTB, MOTYT UMETh MECTO TMapaJsjiebHbIe YTOJOBHbBIC MPOLIECCHI B O/~
HOI MJIM HECKOJIbKUX IOpUCIMKIMIX. Takue Mmpolecchl MOTYT CTaTh JUIS
apOUTPOB UCTOUHUKOM HOIOJHUTEIbHOU MH(POPMALIUU, €CJIU HOPMBI
YrOJIOBHOTO IIpaBa CTPaHbl BeeHMUsl YTOJOBHOIO Ipoliecca A0IyCKaloT
nepeaavy TPETbUM JuliaM MHGOPMaLMKU U3 YroJloBHOTO fena. Eciu yro-
JIOBHBIi1 ITPOLIECC 3aKOHYMJICS 0 Hayaja apOMTpaXKHOro pa3dupaTesibCcTBa,
TO 3aja4a apOMTPOB I10 JOCTYITY K J0Ka3aTeIbCTBAM M3 YTOJIOBHOIO Jejia
yIPOILIAETCS.

BMmecte ¢ TeM apOUTPBI MOTYT CTOJIKHYTHCSI CO CIOXHOM TUIEMMOIA:
B IIPUHIIMIIE, OHX MMEIOT IPaBO COOOIIATh HALlMOHAJbHBIM ITPAaBOOXPa-
HUTEJbHBIM OpraHaM O BbISIBJIEHHBIX MU B X0JIe apOUTPaKHOIO Mpoliecca
MpU3HAKaX ITpaBOHAPYILIEHUS, OJHAKO B TAKOM CJIy4ae OHU PUCKYIOT ObITh
OOBMHEHHBLIMM B HapylIeHUU KOH(pUASHIIUAIbHOCTHU apouTpaxa. NMH-
CTPYMEHTapUii MpeuiaraeT peliaTh 3TOT BOIPOC, B3BEIIMBAsI BO3MOXKHBIE
HeTraTUBHbIE MOCJCACTBUS C TOYKM 3PEHUST IPUMEHMMOTO IpaBa.

5. KakoBbl 10puanyecKue nocjecTBUsl YCTAHOBIEHUS
B Ipoliecce apouTPaKHOro pa3oupareabcTBa PakToOB
KOPPYIIIMA H OTMbIBAHUS IEHEXKHbIX CPEIACTB?

HakoHel1, 3aKJIF0O4MTEIbHBIM 3TAllOM MOIIAroBOro aHajlu3a apouTpa-
MM MOI03PEHUI B KOPPYIILIMU U OTMbIBAHUU ACHEXKHBIX CPEICTB SIBJISICT-
Csl ompeleeHUe UMM IOPUINYECKUX MOCIEACTBUIM YCTAHOBIEHUST TAKUX
(hakTOB B X071€ apOUTPAKHOTO pPa30MpPaTEIbCTBA 110 KOHKPETHOMY CITOPY.
IIpu 3TOM B 0OIIMX YepTax BO3MOXKHBI IBA TUIIA TTOCJIEACTBUIL: OO ap-
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OUTpaXKHBIN Cyd TIPU3HAET ce0sT HEKOMIIETEHTHBIM ISl pellieHUsI CIopa,
B XOZI€ KOTOPOTO BO3HUKAET BOIMPOC KOPPYINLIMHY UM OTMBIBAHUS TEHEKHBIX
CPENCTB, MO0 OH MPU3HAET TPEOOBAaHMSI CTOPOH B TOI MJIM MHOM CTere-
HU HEIOMYCTUMBIMU (HampuMep, MpU3HAeT HeNeHCTBUTEIbHOCTD 100
HUYTOXHOCTh JOTOBOPA, B OTHOIIIEHUM KOTOPOTOo BeneTcs crop). OqHako
MOCJIEICTBUS YCTAHOBJICHUS (haKTa KOPPYILIY WU OTMbIBAHUS TEHEKHBIX
CPEACTB B apOUTPaKe 3aBUCST HE TOJBKO OT IPUMEHUMOTO MPaBa, HO TAKXKE
¥ OT MPUPOIBI apouTpaxka (KOMMEPUECKUI WM MHBECTULIMOHHBIN).

5. 1. FOpuduueckue nocaedcmeus yCmanoeaeHus haxma Koppynuyuu 6 ap-
oumpasice

llae 8. Opuouueckue nocaedcmaus ycmanosaenus hpakma Koppynyuu
6 UHeeCMUYUOHHOM apoumpaice. VIHCTpyMEHTapHii TipeiaraeT BbIICIUTD
JIBE CUTYyall1U, MOCIEACTBUSI KOTOPBIX MOTYT OTJINYAThCSI.

B nepBoM 13 HUX caMa MHBECTULIMSI ObLIa OCYILECTBIeHA (MHBECTUIIU-
OHHBII JOTOBOP 3aKJIIOUEH) C MOMOIIIbIO KOPPYITLIMOHHOTO eSTHUS (TTOIKY-
na). B naHHOM ciydae KjlacCUYeCKUM pelIeHUeM, OObIYHO MpeaycMaTpu-
BaeMbIM JIByCTOPOHHUMM COTJIAIIIEHUSIMU O 3alllUTe WHBECTULIMIA', OyneT
MPU3HAHKUE TAKOW WHBECTULIMU HE3AKOHHOI, B CBSI3U C UEM Y apOUTPaKHOTO
cyna Oy/IeT OTCYTCTBOBATH KOMIIETEHIIUS HA PEellIeHUE BHITEKAIOIIETO U3 Hee
criopa (3aKOHHOCTb MHBECTULIMU SIBJISIETCSI HEOOXOIMMBIM YCJIOBUEM Jeii-
CTBUSI COTJIAIIEHUSI O 3allUTe UHBECTUIIMU, KOTOPOE, B CBOIO OUEPEb, 1aeT
KOMIIETEHLIMIO apOUTPaKHOMY CYIY).

Bo BTOpOIi cuTyannu KoppyniuroHHOE AesiHuE (TTOAKYIT) UMEET MECTO
HE B MOMEHT OCYIIECTBICHUS] MTHBECTUIIMH, a TT03Xe, Ha 3Tare UCITOJTHEHUS
MHBECTUIIMOHHOTO J0ToBopa. [IpuHIIMIT CrIpaBeNIMBOCTU U MPOTIOPLIM-
OHAJIBHOCTU MOXET MPOAMKTOBATh B TAKOM CJIydae MPUHSITUE PELIeHUS,
OTJIMYHOTO OT nepBoro. Ha aTom arare, moMUMO CTanuu UCTIOJHEHUSI
JIOTOBOPA MHBECTOPOM, JIOJIKHO OBITh TPUHSITO BO BHUMaHUE TIOBEJICHUE
roCyIapcTBa, MPUHUMAIOIIET0 MHBECTULIMM, YTO MOXET TTO3BOJIUTH MOCYM -
TaTh HEAECUCTBUTEIbHOM TOJIBKO YaCTh MHBECTULIUIA.

Illae 9. IOpuduueckue nocaedcmeusi ycmanosaenus pakma Koppynyuu
6 KoMmepueckom apoumpaxice. B KommepueckoMm apOoUTpaxe BO UCTIOTHEHHE
MPUHIMTIA HE3ABUCUMOCTHU apOUTPakHON OTOBOPKU OT OCHOBHOTO JIOTOBO-
pa 3aKJIIoYeHUe KOHTPAKTa, SIBJISIONIETOCS MTPEAMETOM CIopa, C TOMOIIIbIO
noakymna (B3sITKM) He MPETSITCTBYeT KOMIETEHLIMU apOUTPaKHOIO Cy/a.
IMocnencTBueM ycTaHOBJIEHUS (DakTa KOPPYITIIUY B JAHHOM ciiydae Oyner

ConepskaHue pa3HbIX COTIALICHUIT O 3alIUTe MHBECTUIIMI MOKHO CPaBHUTB 311eCh: https://
icsid.worldbank.org/en/Pages/resources/Bilateral-Investment-Treaties- Database.aspx
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SBJISATHCS, B 3aBUCUMOCTH OT IIPUMEHUMOTO TIpaBa, HEAEMCTBUTEIHHOCTD
WY HUYTOXKHOCTD CAEJIKU. BOITPOC BOBMOXHOM PECTUTYLIMU TAKKE SBIISI-
€TCsI BOITPOCOM ITPUMEHUMOTO TIpaBa.

5.2. IOpuduueckue nocaedcmeust yCmaroe.aeHus (paxma ommuoleanus oe-
HeJCHBbIX cpedcme ¢ apoumpaice

Ilae 8. IOpuduueckue nocaedcmeus éedeHus UKMUBHO20 apoumpaica
€ Uenblo OMMbIBAHUsL OeHeNCHbIX cpedcme. B oTMcaHHOM cuTyaluu, moMUMO
MPU3HAHUST ApOUTPAXKHOTO CyJla HEKOMIIETEHTHBIM JIM00 TpeOOBaHMI CTOPOH
HEJOIyCTUMBIMM, apOUTPBI MOTY TaKKe TIPUITU K BHIBOLY O HeapOUTpa-
OWJIBHOCTU COOTBETCTBYIOIIIETO CIIOPA.

Illaz 9. IOpuduueckue nocaredcmaus eedenus apoumpaxica 6 OMHOUEeHUU
00x0008, noayueHHvix npecmynnsim nymem. B nannom ciryqyae UHcTpymMeH-
Tapuii mpeaiaraeT apouTpam Mpu3HaTh HEAOMYCTUMBIMU BCE TPEOOBAHMUS
CTOPOH, c(HOPMYIUPOBAHHbBIE B OTHOIIEHUU JOXOJ0B, TOJYUYEHHbIX TTpe-
CTYITHBIM TTIYTEM.

6. 3akiouenue

B 3axmmoueHue XoTeaoch ObI e11ie pa3 OTMETUTh, 4To MHCTpyMeHTapuii
OBLI pa3paboTaH CrielIMaJIMCcTaMU KaK B 00JIaCTU apOUTpaka v MCIIOTHEHMS
apOUTPaKHBIX PEIICHUI, TaK U B chepe YTOJOBHOIO IpaBa, YTo Je/IaeT ero
Ha CeroAHSILIHMIA IeHb BAXXHBIM UCTOUHMKOM MH(bOPMALIMKU O KOHCEHCYCE,
JOCTUTHYTOM B OTHOIIIEHUM BOTIPOCA O KOPPYITLIUU Y OTMbIBAHUU TEHEXK-
HBIX CPEICTB U UX CBsI3U ¢ apoutpaxkeM. [IpemnoxeHHsiit B UHCTpyMeH-
Tapuu MPUHIIUII MOIIArOBOr0 aHalM3a CUTYallUM C 1IeJIbI0 YCTAHOBIICHMS
(hakTOB KOPPYMIIMU U OTMBIBAHUSI JEHEXHBIX CPEICTB U €r0 MOCSICTBUIA
y3Ke MOJIYYMIT TIOJIOXKUTEIbHbIN OTKIIMK Y CIIeLIMATNCTOB.

OpHaKo aBTOpaM OYEBUIHO, YTO MEHSIIOIIEECs PeryJiMpoBaHUE B OTHO-
LIEHUH OOPBOBI C KOPPYIILIMEH 1 OTMbIBAHUEM JAEHEXHBIX CPEACTB, a TAKXKE
MEHSIIOIIMECS TTPAKTUKU TPAHCIPAHUYHOM JeJI0BOI XXM3HU ITOCTEIIEHHO
OymyT MPUBOAUTH K HEOOXOAMMOCTU OOHOBJICHUS U AonoHeHUsT THCTpY-
MEHTapusl.



ANCOYHKUMNOHAJIbHbIE COBELLAHUA APBUTPOB
NIOOEKTUBHOE AABOKATCKOE MACTEPCTBO’

Tosu JIAHJAY,

KOPOJIEBCKUIA aBOKAT,

OGappucTtep u apouTp,

“Essex Court Chambers” (JlJongoH, CuHranyp)

Jlannas cmamos cocmoum u3 08yx uacmeil. Bo-nepevix, aemop nposooum
aHanu3 npooaem U NOMeHUUAAbHbIX CAA0bIX MeCm, KOMOopble XapaKmepHbl 015
npoyecca NPUHAMUS peuleHull eOUHOAUYHbIM apoOumpoM U K0ALe2UANbHbIX COge-
wanuii apbumpos. Yacmuuno smom anaiuz cmpoumcs Ha KpamkoM ORUCAHUU
B03MOJICHBIX KOCHUMUBHBIX UCKANCEHUTI U I8PUCMUYECKUX NPUEMOB, KOMODble
OMMeuaom NCUxXoa02u U UHble CNeyuaiucmol, HabAOAwWUe 3a NPOUEccom
NPUHAMUSA PeuenUil, a YaCMUYHO Ha CYOBEKMUBHOM U3N0NCEHUU UHBIX NOEH-
UUAAbHBIX CAA0bIX Mecm U npobaem 0aHHO20 npoyecca, Komopbvle cam agmop
Haobawoan Ha npakmuke. Bo-emopbix, asmop onucvieaem nepeuens cmaroapm-
HbIX 00X0008 K U3N0HCEHUIO NUCBMEHHbIX NO3ULUULL U YCMHbIM 8bICIYNACHUSIM
npedcmasumeneil, Komopble, no 20 MHeHUK), HeNOCPEOCMBEHHO CHOCOOCMEYIOM
Habaroaembim nPobAeMAM U CAAObIM Mecmam U NPUeodsm K cOosM  npoyecce
NPUHAMUS peuleHu.

Karoueeswie crosa: coseuarnus ap6umpoe; KOCHUNUBHbIE UCKAMNCEHUA,; C8U-
demeﬂb; adsokamckoe macmepcmeo.

O O

JlanHast cTaThsi OblIa BIIEpBbIe OMYOJIMKOBaHA Ha aHTJIMICKOM sI3bIKE B COOpHUKE “Inter-
national Arbitration and the Rule of Law: Contribution and Conformity” (cm.: Landau T.T.,
OC. Dysfunctional Deliberations and Effective Advocacy // International Arbitration and
the Rule of Law: Contribution and Conformity (= International Council for Commercial
Arbitration Congress Series. No. 19) / A. Menaker (ed). Kluwer Law International, 2017.
P. 285—301). C mob6e3Horo paspelieHus: MexXayHapoIHOTO COBETa IO KOMMEPYECKOMY ap-
outpaxy (International Council for Commercial Arbitration (ICCA)) B HacTosiieM c60p-
HUKE ITyOJIMKYETCs ee TIePeBOJ] Ha PYCCKUI SI3BIK.
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DYSFUNCTIONAL DELIBERATIONS
AND EFFECTIVE ADVOCACY

Toy Lanpau QC,
Barrister and Arbitrator,
Essex Court Chambers (London, Singapore)

The article consists of two parts. First, the author analyzes the vulnerabilities
and potential weaknesses to which individual decision-making and collective
deliberation are prone. This comprises, in part, a brief distillation of the potential
cognitive biases and heuristics that psychologists and other technical observers
of the decision-making process have observed and, in part, a subjective account
of other potential weaknesses and dysfunctions in the process that the author
has observed in practice. Second, the author describes standard written and oral
advocacy approaches that it is suggested feed directly into the observed vulne-
rabilities and weaknesses, and give rise to breakdowns.

Keywords: deliberations; cognitive biases; witness; advocacy.

O O

1. Benenue

I'maBHBIM KpuTepueM 3POEKTUBHOCTU MUCbMEHHOM U YCTHOM Jesi-
TeJbHOCTHU IPEACTaBUTEIS 10 3alUTEe MHTEPECOB KJIMEHTa, Oe3yCIIOBHO,
SIBJISIETCSI TO, HACKOJIBKO OHA IEMCTBUTENIBHO MOBJIMsIA HA CepAlia U YMbl
apOUTPOB B KOHKPETHOM jeJie. [Ijist agBokaTa MpOMTH TaHHYIO «IIPOBEPKY»
BeCbMa HEIMPOCTO, YUUThIBAS, YTO IIPUHSITHE PEIICHUS apOUTPaMK — 3TO
MHAVMBUAYAJIbHBINA Y CKPBITHIM MIPOLECC, a COBEIIaHUs apOUTPOB ITOYTU
MMOBCEMECTHO KOH(MMIEHIIMAIbHBI, TAK YTO IIPOAHATU3UPOBATh UX HEBO3-
MOHO. XOTsl ITOBeJieH1e TpUOYyHaJla U ero AeiMCTBUS B XO/ie CIyILIaHus,
a TaKXKe ero MPUKa3bl U PELICHUSI MOCJIe CAYIIaHUS MOI'YT B HEKOTOPOiA
CTEIeHU MOJCKa3aTh, HACKOJIBKO — U, IJIaBHOE, IT0YeMY — KOHKPETHbII
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npueM anBoKaTa ObLT YCIEITHBIM MM, HA000POT, MIPOBaJbHBIM, 3a4a-
CTYIO0 OHM OKa3bIBAaIOTCS HE 0oJiee YyeM caydyailHbIMU mojacka3dkamu. Kak
MpaBuUJIO, B X0 CAYIIaHUs apOUTPbl HUYEM HE BBIIAIOT CBOE MHEHUE
MO0 KOHKPETHOMY BOMIPOCY U CTapaloTCs COXPaHSATh BUI HEUTpPaTbHBIN
1 0e3y4acTHBIN. A B ONyOJIMKOBAHHBIX PEIIEHUSIX, KPOME Ia0JIOHHBIX
KOMITJTUMEHTOB, OOBIYHO Majio TOBOPUTCS O CTUJISIX U IIpHeMax, ¢ ITOMO-
1IbIO KOTOPBIX MPEACTABISLINCH MTO3UIMU. [103TOMY B OCHOBHOM aIBOKATy
MPUXOIUTCS TOBOJBCTBOBATHCSI HETIOJHBIM «TabesieM yCIIeBaeMOCTH»
¥ Yyepenoil 1oraioK O TOM, UTO K€ MMEHHO YOeaUJIO UJIM OTTOJKHYJIO
KaXX1I0ro apouTpa M YTO MMEHHO TTPOUCXOAWIO B CTeHAX COBEIIaTeIbHOM
KOMHATHI.

UM Bce ke, HeB3Mpask Ha TAKOE OTCYTCTBME KOHKPETHBIX OT3BIBOB O pa-
00Te aaABOKATOB, B MEXKIYHAPOIHOM apOUTpaxe CIOXUINCH U YCTOSUTUCH
HEKOTOPBIC OTAEIbHbIC MMCbMEHHbBIC U YCTHBIC MPUEMbI U CTUJIM aJlBOKAT-
CKOIf AeSITeIbHOCTU. B 3THX mpueMax u CTUJISIX IPeaCcTaBIeHUs TTO3ULIMU
CTOPOHBI COUETAIOTCSI TPAIUIIMK CTPAH KaK OOIIEro, TaK 1 KOHTUHEHTaIb-
HOTO TpaBa, ¥ Ha TaHHBII1 MOMEHT OHU MPEACTABIISIOT COO0I CTaHIAPTHYIO
MPaKTUKY U TIpo¢eCCUOHATBHYIO «MyIpOoCTh». K HUM OTHOCSTCS momaua
00BEMHBIX MMCbMEHHBIX MEMOPAHIYMOB; UCIT0Jb30BaHUE MOAPOOHBIX
CBUIETEJBbCKUX MOKA3aHUM U 3KCIIEPTHBIX 3aKIIOUYCHU; BBICTYILICHUE
CO BCTYIMUTEJIBHBIM 1 3aKJIIOUUTEJIbHBIM CJIOBOM Ha CIIYIIAHMSIX U IMogavya
MUCbMEHHBIX 3asIBJICHUI 110 UTOraM ciayinaHus. [IpruMeHeHue 3Toi CTpyK-
TYpBl apOUTPAXKHOTO pa3dUpaTeIbCTBA HE CTABUTCS MO BOIIPOC U Jaxke
OXMIaeTCs, a MPUHATHIN MOAXOI K KaXKIOMY €€ KOMIIOHEHTY B HaCTOsIIIIee
BpEMs MEPENAETCS CPENU IOPUCTOB, CIIELMATU3UPYIOLLIMXCS HA ApOUTPaXe,
U3 TTIOKOJICHYSI B TIOKOJICHUE.

OmHaKo ec/ii COCPEIOTOUNTLCS Ha JCHCTBUTEIbHOM MPUPOLIE U TTPOLIeC-
Ce MPUHSTUS PELICHUI OTASIBHBIM apOUTPOM UM COBEIIaHUI TpUOYyHaa,
TO Cpasy SIPKO MPOSIBIISIIOTCS ABa 0OCTOSATENbCTBA. BO-TIepBBIX, YCTOSIBIIIMIECS
aIBOKATCKME MPAKTUKU YaCTO BPEISIT KOHKPETHBIM MOXEJTaHUIM, 0~
TPEOHOCTSIM 1 BO3MOXKHOCTSIM MEXIYHAapOIHBIX apOuTpaxeii. Bo-BTophIx,
YTO elle 0oJiee TPEBOXKHO, MPUHATHE PELIeHUI B apOUTpaxKe 1 Mpoiecc
COBEILIaHNS TTOBEPKEHBI psiay TTpodiaeM. HekoTopbie M3 HUX XOPOIIO 13-
BECTHBI ¥ 33I0KyMEHTUPOBaHbI. O IPYrUX MHOTHE TIOA03PEBAIOT, HO TIpe/i-
TMOYUTAIOT BCIYX HE TOBOPUTH. M HEKOTOpBIE 13 TaKMX MPOOJIeM, Ha Halll
B3IJISIT, BOSHUKAIOT WU YCYTYOJISTIOTCSI B Pe3yJIbTaTe UCITOIb30BAHUS TEX
CaMBbIX aIBOKATCKUX ITPUEMOB, KOTOPBIE CETOIHSI IITMPOKO PACIIPOCTPAaHEHBI
Y CYMTAIOTCSI CTAHIAPTHBIMU.

HacTosias pabota cocpeanoToyeHa Ha 3TOM TPOTUBOPEUMH M paccMa-
TPUBAET €ro B J[Ba Tara:
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1) BO-MepBbIX, TPOBOAUTCS aHAIM3 IIPOOJIEM U MOTEHIIMATIBHBIX CIa0bIX
MECT, KOTOpBbI€ XapaKTEepHBI IS IIpoliecca MPUHSATUST PEIIEHU eTuHO-
JIMYHBIM apOUTPOM U KOJIJIETHAJIbHBIX COBEIaHUI apOuTpoB. YacTUUHO
3TOT aHaJU3 CTPOUTCSI Ha KPATKOM OMMCAHUM BO3MOXKHBIX KOTHUTHUBHBIX
HMCKaXXeHUI M 9BPUCTUUYECKUX TTPUEMOB, KOTOPbIE OTMEYaIOT IICUXO0JIOTU
¥ UHBIE CITeIIUAJIMCThI, HAOIIOAI0INe 3a TIPOLIECCOM TIPUHSITHUS pellle-
HUI1, a YaCTUYHO Ha COBEPIIEHHO HEHAYYHOM U CYyObeKTUBHOM M3JI0XE-
HUM MHBIX MIOTEHIIMAIbHBIX CJIA0BIX MECT U MPOo0JIeM TaHHOTO TIpoliecca,
KOTOpbIE caM aBTOp HaOJIOmal Ha MpakTUKe (MTOKa YTO Ha aHOHUMHOM
OCHOBe);

2) BO-BTOPBIX, OMKMCHIBACTCS MepeUeHb CTAaHAAPTHBIX MTOIXOA0B K U3J10-
JKEHUIO MMCbMEHHBIX TTO3UITUI U YCTHBIM BBICTYTIJICHUSIM MPEACTaBUTENICH,
KOTOpbIe, KaK MBI ITpeAroaracM, HeIoCPeICTBEHHO CIIOCOOCTBYIOT HAOIIO-
JaeMbIM TTpobJeMaM U cJIabbIM MecTaM U TIPUBOIAT K COOSIM B TIpoliecce
TMPUHSITUS PEIICHUM.

2. IToTeHnMaIbHBIE CIA00CTH MPOIECCOB €THHOJIAIHOTO
¥ KOJJIETHAILHOTO NPUHATHS PelleHuii

CoBelllaHust apOUTPOB, KaK M COBEIIAHUS CYAEH WU NMPUCSKHBIX,
o OOIIeMY TIpaBUIY 3aKPbITHI A1 MyOJUKHU He 0e3 MpuurHbI. B yacTt-
HOCTH, TIPU3HAETCS, YTO KOH(MUAEHIIMAIbHOCTh KPUTUYECKU BasKHaA IS
obecrieyeHrsl CBOOOIHOTO 0OOMeHa MHEHMSIMU, 3alIUThl YYaCTBYIOLIUX
B IIpOLIECCe JIMLI, a TAKXKE ero orpaxIeHus OT BJIMsHUS U3BHe'. Bmecre
C TEM 3a IOCJISIHUE TObI ObLIO CIEIAHO HECKOJIBKO MOIBITOK ITOIPY3UThCS
B 3TOT YaCTHBII MUP U IIPOAHAIU3UPOBATD ero nuHamMuKy. Hekotophbie Ta-
KUe MCCJIeIOBaHMSI COCPEIOTOUEHBI Ha OPraHM3alIMOHHBIX, TPAKTUYECKUX
U TIpoLiecCyalIbHBIX BOMPOCax’, TOT/IA KaK APYrue — Ha NeCTBUM KOTHM-
TUBHBIX IICUXOJOIMYECKMX UCKAKEHUIA U 3BPUCTUKM'. Bce oHM Hen30eXXKHO

WHTepecHblit aHann3 KOHOUIEHIIMAIBHOCTH COBENIAHUI apOUTPOB CM. B CTaThe:
Caron D.D. Regulating Opacity: Shaping How Tribunals Think // Practising Virtue, Inside
International Arbitration / D.D. Caron, St.W. Schill, A. Cohen Smutny, E.E. Triantafilou
(eds.). Oxford University Press, 2015. P. 379—397.

CM., HanipuMep: Inside the Black Box: How Arbitral Tribunals Operate and Reach Their
Decisions (= ASA Special Series. No. 42) / B. Berger, M.E. Schneider (eds.). Juris Pub.,
2014.

Cwm., Hanipumep: Diamond S.S. The Psychological Aspects of Dispute Resolution // Al-
bert Jan van den BERG and others (eds), International Commercial Arbitration: Impor-
tant Contemporary Questions (= ICCA Congress Series. No. 11) / A.J. van den Berg (ed.).
Kluwer Law International, 2003. P. 327—342 (moctynHo B UHTepHeTe 1o aapecy: http://
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(bparMeHTapHBI ¥ HEIIOJIHBI, YYUThIBast HEBO3MOXHOCTb OTKPBITh IIPOLIECC
JUTSL IPOBEICHMS HaIJIeXKAalllero HayYHOTO WJIM CUCTEMHOTO HMCC/IeIOBaHMS.
MHoroe B KOHEUHOM UTOI'e 3aBUCUT OT COOCTBEHHOTO OIIbITA UCCIIEI0BA-
TeJsisl, U UMEHHO TaKoe, COBCeM HeOe30I1acHOe U HeHayuHOe OCHOBaHUe
MPUBEJIO aBTOPA K HUXKECIEAYIOIIUM MPEATIONOXEHUSIM.

CogeliaHus apOUTPOB B CBOEM JIYUIIIEM BUIIE MOTYT ObITh BIOXHOBIIS -
OIIMMU. DTO IO CYTH IOIBITKA KOJUIEKTUBHBIM M COBMECTHBIM YCUJIUEM
BHUKHYTb B CYTb CIIOpa, PaCIlyTaTh U PACCTABUTH I10 MeCTaM (baKThl, UCTOJI-
KOBaTh U IPUMEHUTH IIPaBO U TOOUTHCS CIIPaBeUTMBOTO pesyabTara. Korma
9Ta 3aJa4a BO3JIOXKEHA Ha €MMHOJIMYHOTO apOUTpa, OHA MOXKET IMIPUHOCUTD
eMy HeoObluaiiHoe ymoBieTBopeHre. Ho korma neiio paccMarpuBaeTcst
BMECTE C IPYTMMU apOUTpaMU, TAKO OTIBIT TOMOJTHUTEIbHO oboraiaeTcs
TeM BKJIAZIOM, KOTOPBIIf MOTYT IIPUBHECTHU KOJJIETM-apOUTPHI, a TAKXKE BO3-
MOXHOCTBIO BMECTE IpOpaboTaTh BeCh UMEIOIIMIACS MaTeprall U B IIpolLiecce
arpoOuUpoBaTh CBOU UAECH U TIOHUMAaHUE JeJia.

OpHako MPUHSTHE PELICHUI U COBelIaHUsI apOUTPOB HE BCeraa Mpo-
BOJATCS B CBOEM JiydiiieM Buiae. [1opoit oHU MOTYT OBITH CJIOXHBIMU WU
BOOOILIE pa3oyapoBaTth. MIHOIIa 0Ka3aThCs JOCaAHBIMU U HEYIOBJIETBOPH-
TeJIbHBIMM, a TIOPOIi M BOBCE B KOPHE OLIMOOUHBbIMU. Takue ciaydyau mpu-
HSTUS PELIEHUI U COBEIaHUIA U TIpaB/ia Jiydllle XpaHUThb B CEKpeTe, Mo
MOKPOBOM TaitHbl. Eciiu monpo06oBaTh HallynaTh, KakKrue BUIbI TIPOOJIeM
(mucyHKIMIT) MOTYT BO3HUKATh B 9TOM ITPOLIECCe, MOXKHO BBIIECIUTD TPU
KaTeropuu. Bo-1miepBbiX, 3T0 psi 1po6ieM, KOTOpbIe BhISIBIIIA U OIMCaIa
KOTHUTHUBHAS TICUXOJIOTHS (TaK Ha3bIBaeMbIE «IBPUCTUKA» U «KOTHUTHB-
HbIE UCKaXXeHMUsI»). BO-BTOPBIX, peub O psijie KIIOYEBbIX KOTHUTUBHBIX
MCKaXXeHUI, KOTOPbIE MTOKA HE TTPU3HAHBI WJIM OOBIYHO HEOOLIEHUBAIOTCS
B IaHHO# obnactu. Y B-TpeTbUx, 3TO s YUCTO MPAKTUUECKUX MTPOOIIEM,
KOTOpPBIC BBITEKAIOT U3 OOIIEro HaOJIIONEHUS OMpeneJeHHBIX MTaTTePHOB

www.law.northwestern.edu/faculty/fulltime/diamond/papers/International_Council.pdf);
Sussman E. Arbitrator Decision-Making: Unconscious Psychological Influences and What
You Can Do about Them // American Review of International Arbitration. 2013. Vol. 24.
No. 3. P. 487—514 (moctyriHo B UHTepHeTe To anpecy: https://papers.ssrn.com/abstract_
id=2372307); Drahozal Chr.R. A Behavioral Analysis of Private Judging // 67 Law and
Contemporary Problems. 2004. Vol. 67. No. 1. P. 105—132 (zoctyrHo B MHTepHETE 110 ajI-
pecy: https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1318&context=Icp);
Bishop R.D. The Quality of Arbitral Decision Making and Justification // World Arbitra-
tion & Mediation Review (WAMR). 2012. Vol. 6. No. 4. P. 801—812 (moctynHo B UH-
TepHeTe 1o aapecy: https://www.cailaw.org/media/files/ITA/ConferenceMaterial/2015/
workshop/5a-bishop.pdf); Reed L. The Kaplan Lecture 2012 “Arbitral Decision-Making:
Art, Science or Sport?” (www.arbitration-icca.org/media/1/13581569903770/reed_tribu-
nal_decision-making.pdf).
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(Momerneit) ToBeneHUs apOoUTPOB. Bee yKazaHHBIE KATETOPUU pACCMOTPEHBI
10 OYepeIn HIKE.

2.1. Ilpusnannste 36pucmutecKue npuembl U KOZHUMUGHbIE UCKANCCHUS

3a HECKOJIbKUMMU SIPKMMU UCKITIOUEHUSIMU, MEKIYHAPOAHbIE apOUTPhI —
TOXeE JIFOIN, ¥ HIUYTO YeJI0BeUeCKOe UM He Uykmo. M, Oyayun ToabMu, OHI
OyIyT UMETh Te XK€ XapaKTePUCTHUKHU, Ka4eCTBa U CJIa0OCTH, UTO U BCE MBI,
Kakoe Obl 00pa3oBaHMe WM ONBIT Y HUX HU Obuiu. K HUM, pasymeeTcs,
OTHOCSITCSI M 9BPUCTUKA, U HEOCO3HAHHbBIE MCKAXEHMS MBIILIJIEHUST WIIA TaK
Ha3bIBa€MbIE «IIIOPbI»', U3yuyaeMble KOTHUTUBHOW TICUXOJIOTUEN.

B kpatkom omnpeneneHun D. CyccMaH «3BpUCTHKA» TTOHUMAETCsI Kak
«MBICTTUTEIBHBIN TTPUEM, TTO3BOJISIIOIIM JTIOASIM pelaTh MpooeMbl, hop-
MMPOBATh CYXAEHUS U ObICTPO U 3(h(PEKTUBHO pearupoBaTh Ha pa3IMUHbIE
CUTyallMU. DTU MPaKTUICCKHNE CTPATETUH COKPAIIAOT BpeMsI TIPUHSITUS
pELICHU 1 TTO3BOJISIOT JTIOAIM (DYHKIIMOHMPOBATh, HE OCTAHABJINBAsICh
MOCTOSIHHO, YTOOBI ITOAYMATh O CIAEAYIOLIEM AECTBUN» .

Takum 06pa3oM, 9BPUCTUYECKUE ITPUEMBI IIPUTOKIAIOTCS BO MHOIMX
CUTYyaIUsIX U MOTYT OBITh YIWBUTEIIBHO TOUHBIMU. K ITprMepy, 4acTo ormm-
ChIBaeMasl «perpe3eHTaTUBHAsT SBPUCTUKA» MTOApa3yMeBaeT MPUHITHE pe-
LICHUI TTyTeM CpaBHEHUSI TEKYILEH CUTyalluK ¢ HanboJiee pernpe3eHTaTUB-
HBIM TICUXITYECKIM TTPOTOTUIIOM MM SIPJTBIKOM. «DBPUCTUKA TOCTYITHOCTH»
MpeAroiaraeT MPUHSTAE PEIICHWI UCXOOSI U3 TOTO, UTO OBICTPEe TTPUXOIUT
Ha yM WJIN BCIIOMUHAETCS .

OnHaKo 3BPUCTUKA MOXKET TaKXKe TMPUBECTU M K OLTMOKAM MU OTKJIO-
HEHUSIM B CYXICHUM, KOTOPBhIC M3BECTHHI KaK «KOTHUTUBHBIC MCKaXe-
HUsI». XOTS TaKKMe MCKAaKEHUS IIMPOKO pacIIpOCTPAHEHBI U B HEKOTOPOI
CTENEeHU TPUCYIIN YeJIOBEYeCKOM HaType, UX MPUCYTCTBUE U JCUCTBUE
B KOHTEKCTE MPUHSITUSI PELICHUI CYIbIMU UM apOUTPaMM IIPEICTaBIISIET
0co0YyI0 MpobJIeMy, TOCKOIbKY OHM MOTYT HAPYLIUTH BOCIIPUSITUE CYIOM
3asBJICHUI CTOPOH U JJOKA3aTeILCTB U JaxKe TIPUBECTH €T0 K HeTIPaBOCY/I -
HOMY pe3yJIbTary.

' Cww.: Guthrie Chr. Misjudging // Nevada Law Journal. 2007. Vol. 7. No. 2. P. 420—456 (zo-
crynHo B MHTepHeTe 1o aapecy: https://scholars.law.unlv.edu/cgi/viewcontent.cgi?arti-
cle=1432&context=nlj).

> Sussman E. Op. cit. P. 494—495.

Cwm.: Tversky A., Kahneman D. Availability: A Heuristic for Judging Frequency and Pro-
bability // Judgment under Uncertainty: Heuristics and Biases / D. Kahneman, P. Slovic,
A. Tversky (eds.). Cambridge University Press, 1982. P. 163—178.
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CylecTByeT JTMHHBIA U BCeM 3HAKOMBIM CITMCOK TAaKUX KOTHUTUBHBIX
nckaxenuit. [TpyuBenem MUILb KpaTKUii Y CUJILHO YIIPOIIEHHBII 0030D:

a) CY;KIeHME 3aIHUM YMCIIOM (PeTPOCTIEKTUBHOE MCKaXKeHue)' : Korma
JINIIO MPUHUMAET pellieHue Mo BIUsSHUEM MH(OpMaIMd, KOTOPOii OHO
He pacriojarajio Bo BpeMsl COOTBETCTBYIOIIMX COOBITHIA. DTa OlIMOKa MOXKET
MPUBECTU, HATIPUMED, K BBIBOLY O TOM, UTO COOBITHE OBLIIO HEM30EXKHBIM,
XOTSI B MOMEHT, KOTJla OHO TIPOU3OIILI0, OHO HE BOCIIPUHUMAIOCh KaK
TaKOBOE;

b) addexT npuBA3KM (TaKKe «OLINOKa SKOPEHUsI» )™ KOIIa IPu pacyere
CYMMBI JIULIO, IPUHUMAIOIIIEE PEIICHUE, OTTATKMBAETCS OT M3HAYAIBHOTO
YUCJIOBOTO 3HAUEHMS (YACTO M3-3a HAJTUYMSI IPYTOif HECUCTEMaTU3UPOBaH-
HOI MH(MOPMAIINK), KOTOPOE BIIOCIEACTBUHU CIYXKUT «SIKOPEM», B CBSI3U
C YeM OKOHUYATEJIbHbBII UTOT KOPPEKTUPYETCS B OOJBIIYIO WU MEHBIIYIO
CTOPOHY TaK, YTOOBI MPUOTUZUTH €r0 K 3TOMY UCXOTHOMY 3HAUCHUIO, BME-
CTO TOTO YTOOBI HAYaTh pacyeT 3aHOBO WJIU ITPOM3BECTHU €T0 B COBEPIIIEHHO
WHOM JMaNna3oHe 3HAYCHU;

¢) addexT dhpeiiMuHra’; Koraa Ha JIMIO, IPUHUMAOIIEe pelIeHue,
BJIMSIET TO, KAKMM 00pa30M IpencTaBieH uiv cchopMyIupoBaH Bompoc. Ot-
CIOZIa CTapBbIii IPUMED, [JI€ Ha BOIIPOC «MOXHO JIX KYPUTh, KOTIa MOJIULIb-
cs1?» 00BIYHO JaIOT OTBET «HET», a BOT Ha BOMPOC «MOXHO JIM MOJIUThCS,
KOraa KypuIb?», HalIpOTUB, KaK MPaBUJIO OTBEYAIOT «l1a»;

d) ommbKa corracoBaHHOCTH (KOrepeHTHOCTH ) : Kak ee orucaia D. Cyc-
CMaH, 3TO «IICUXOJOruYecKasi MoAeb, KOTopasi pacCMaTpUBaeT CIBUT
OT KOH(JIMKTA K 3aBepIlIeHUI0. B Xxome paspereHus neia MHEHUE CYIbU WIn
apouTpa O Crope MOCTEINEeHHO ABUTAETCS K COCTOSIHMIO COTIaCOBAaHHOCTH
(KOTrepeHTHOCTH ), PY KOTOPOM apTyMEHTHBI B TIOAAEPKKY OTHOTO Pe3yJib-
TaTa MPUHUMAIOTCS, a TIPOTUBOIIOJOXHBIE UM apTyMEHThI OTKJIOHSIIOTCSI.
K xoHI1y 3TOTO IIpoIiecca B KauecTBe MOOSAUBILICH O3 (hOPMUPYETCS
€IMHBII B3LJISII Ha 1eJ10» .

OmubKa CyXIeHMS 31eCh BOBHUKAET B pe3yabTaTe MPUBJIEKATEIbHO-
CTU OTMPENeICHHOCTH 1 MopsiaKa (1 ee 00paTHOM CTOPOHBI — HEMPUSI3HU
K COMHEeHMI0 1 6ecriopsiaky). Kak TojabKo 1o, TpuHUMalollee pelieHue,

' Cwm.: Sussman E. Op. cit. P. 495; Drahozal Chr.R. Op. cit. P. 110.
> Cwm.: Sussman E. Op. cit. P. 496; Drahozal Chr.R. Op. cit. P. 110.
> Cwm.: Sussman E. Op. cit. P. 497.
* Cwm.: Sussman E. Op. cit. P. 498.

Sussman E. Op. cit. P. 499 (co ccwikoit Ha: Simon D. A Psychological Model of Judicial
Decision Making // Rutgers Law Journal. 1998. Vol. 30. No. 1. P. 20).
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YYBCTBYET, YTO HAlICH CBSI3HbIM BHIBOJ WJIM aHAJIM3, OHO MOXET HE BITOJI-
He 000CHOBAHHO MPUOOPECTU YBEPEHHOCTh B TOM, YTO pe3yJIbTaT BEPEH,
U MPEKIEBPEMEHHO yTPaTUTh KaKOe-I11M00 XKeJlaHUe OTCTYIaTh OT TAKOro
pesyJbTara;

€) CKJIOHHOCTb K MOATBEPXKIACHUIO CBOCI TOUKM 3peHUs (WU TIpe-
B3STOCTb ITOATBEPXKICHMS)' . KOIIa, IPUIsl K BBIBOAY UM TUIIOTE3E, JIULIO,
MPUHUMAIOILIEe PellieHre, 3a4acTyto 00yiee CKIOHHO MTPUHUMATh 3asiBICHUS
M 10Ka3aTe/IbCTBAa, KOTOPbIE OHBIM COOTBETCTBYIOT U MX MOIACPKUBAIOT,
a TakXe 00Jiee CKJIOHHO OTBEPraTh YTO-JI1M00, YTO IMOAPHIBAET UJIN IIPOTHU-
BOPEUMT JTAHHBIM BbIBOIY MJIU TUIIOTE3E.

Cy1liecTByeT TakKxKe psii MPU3HAHHBIX «a(PPEeKTUBHBIX UCKAXKEHUN»,
KOTOpPBIE BBITEKAIOT U3 KOHKPETHOI'O OIbITa, BOCIIMTaHUsI, 00pa30BaHUs
¥ pabOoTHI JINIIA, MPUHUMAIOILIETO pelieHrne. Peub uaer o (pakropax Bo3neicT-
BMsI, KOTOPbIE TAKXKE BaXKHO IMTOHUMATh, ITOCKOJIbKY — Ha ITOICO3HATEIbHOM
YPOBHE — ¥ OHU MOTYT BJIMSITh HA OLIEHKY M TOTOBHOCTb apOMUTpa MPUHSIThH
MpeacTaBJIeHHbBIC TOBOJBI U TOKA3aTEIbCTBA U AaXe KaK Obl PYKOBOIUTD
apourpamu. K aTum pakropam oTHOCSITCS (HArIpuMep):

a) Tak Ha3bIBaeMbIi «3(hEKT OJIM30CTH», TP KOTOPOM, 110 CJIOBaM
1. JTaiiMOHII, «Ha JINLI, MPUHUMAIOIIUX pelIeHre, TTyTeM (POPMUPOBAHUS
MOHUMAaHUS [00 00CTOATETLCTBAX] U CYKISHUI O TIOBEACHUM IPYTUX JTIOACH
BJIMSIIOT MX KYJIBTYPHOE BOCIUTAHKE, MPOIUIbINA XXU3HEHHBIN OIBIT U UX
JINYHBIE CBA3U»;

b) «a3d(deKT 3roLUeHTPUYHOCTU» MPEACTABISIET COO0I CKIIOHHOCTD
JIIOJe MPUXOIUTh K CYXKIEHUSIM, KOTOPbIe 00Jjiee OJIM3KM K UX JTUYHBIM
MHTEepecam’;

¢) «3deKT oxXXuaaHus HAOI0aaTeNsI», KOTOPbIi (OMATh-TaK! MOJIb3Y-
sIch ciioBamu Mpod. JJaitMOH) MPUBOIUT K TOMY, UTO «yOEXKIESHUST O MUPE

Cwm., Hanipumep: Seidenfeld M. Cognitive Loafing, Social Conformity, and Judicial Review
of Agency Rulemaking // Cornell Law Review. 2002. Vol. 87. No. 2. P. 504—505 (1 MmHO-
JKECTBO IMOJIE3HBIX CChUIOK, MPUBEAECHHBIX B 3TOH CTaThe) (I0CTYMHO B MHTepHeTe 1o aj-
pecy: https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?referer=https://www.goog-
le.com/&httpsredir=1&article=2872&context=clr); Sussman E. Op. cit. P. 500.

* Diamond S.S. Op. cit. P. 336; cM. Taxske: Sussman E. Op. cit. P. 505.

Diamond S.S. Op. cit. P. 337; cm. Takke: Nickerson R.S. How We Know — and Sometimes
Misjudge — What Others Know: Imputing One’s Own Knowledge to Others // Psychologi-
cal Bulletin. 1999. Vol. 125. No. 6. P. 738 (moctymHo B MuTepHeTe o anpecy: https://pdfs.
semanticscholar.org/2850/3fb675¢59d00a8cca49bc37d474¢07888ae2.pdf) (sroneHTpr3mM —
3TO «HECITOCOOHOCTh MPUHSITH TOUKY 3PEHUS IPYTOro YeJoBeKa, KoTopasi paBHO3HaYHa
TIPENIONIOKEHHIO, YTO TOUKA 3PEHMSI IPYTOTo YesIoBeKa B TOUHOCTU COBIIAAET C COOCT-
BEHHOI1»).
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W JINIHBIE IPEAYOEKIESHNS O BEPOSITHOM O6JIaroHafeKHOCTH HEKOTOPBIX
BUIIOB CBUIIETEJIEN BIUSIOT HA TO, KaK JUla, MPUHUMAIOIIKE PeIIeHNS,
OLIEHMBAIOT MOKa3aHUsI», U K TOMY, YTO JIMLia, MTPUHUMAIOLINE PeLIeHUs,
«CKOpee OTBEPTHYT MH(POPMALIMIO, KOTOpast MPOTUBOPEYUT UX YOEKICHUSIM
W OKUIOAHUSAM» .

2.2. Henpusnannote uau He0ooueHeHHble I6puUcmu1ecKue npuemsl U Koz-
HUMUGHbLE UCKANCEHUs

Kpartko omnucaB Bblllle HAOOP KOTHUTUBHBIX UCKAXEHU, KOTOPHIE
YacTO BCTPEYAIOTCS B aHAJIM3E Tpoliecca MPUHSATUS PEeLIEHN, OTMe-
TUM TPU TECHO CBSI3aHHBIX SIBJIEHUS, KOTOPbIE, MO HAllIeMy MHEHUIO,
npuoOpeu ocoboe 3HaYeHKE B MPAKTUKE MEXITYHAPOJHOTO apOUTpaxa.
HexoTropsie 13 HUX 10 CUX TOP HE MPU3HABAINCE. JIpyrue ymoMuHaJNCh,
HO UX MOTEHLMAJTbHOMY BO3IEUCTBUIO B 00JaCTH apOUTpaka He BIOJIHE
MpUAaBaJIOCh 3HaYeHKE. Bce OHM MpeacTaBiIsiioT co00ii 0coOble MPoOIeMbl
U PUCKU ISl IPOLIECCOB €NMHOIUYHOTO U KOJUIETUATBbHOTO MPUHSITUS
pelieHunit apouTpaMu, 1 BCe TPU OCIIOXHSIIOT ApyT Apyra. Hakowerr, mpe-
obOyiamarolre Ha MpakTUKe I0PUAUYECKUE TPUEMBbl YCYTYOISIOT UMEHHO
3TU TpU (aKTOpa.

2.2.1. «Denomen baxena»

Bo-nepBbiX, B COBpEMEHHOU MEXXAYHAPOIHOM apOUTPakHO TPaKTUKE
BO3HUMK CBOI BapuaHT 3¢ beKkTa MpUBI3KU (OLIMOKU «SIKOPEHUSI»).

Tak, B KOHTEKCTE TIPUHSATUS PEIICHUI 9BPUCTUKA TIPUBS3KU OOBIYHO
OTIMCHIBAETCS KaK Mpo0eMa MaTeMaTUUECKHUX TTOICYETOB, U B YACTHOCTH
OLIEHKU YOBITKOB. B CBs31 ¢ 3TUM B cBoeil iekuu Ha KariaHoBCKuUX ute-
Husx B 2012 r. JI. Pua pestomupoBasia 3Ty KOHLEMIMIO MYyTEM OTCHUIKU
K cleayloleil BechMa yaauyHoii uurtare npod. JIpaxosana: «[1pu onieHke
CYMMBI B UACJIOBOM BBIPAXKEHUM JIIOAM CKJIOHHBI OTTAIKUBATHCSI OT HEKOETO
WCXOIHOTO 3HAUEHMUST — «SIKOPST», UTOOBI 3aTEM TTyTeM €TI0 KOPPEKTUPOBKYU
MPUATH K OKOHYATEJbHOMY 3HaUeHU10. EC/IM «IKOpb» JaeT MoJjie3HYyI0 UH-
(opmanuio o 6a30BOM 3HAUEHUU, HA OCHOBAHUU KOTOPOT'O BEAETCSI pacueT
(TakoM Kak OOBSIBICHHAST 1IEHA), W €CJTH JIIOIN IETAI0T Pa3yMHbIE KOPPEK-
TUPOBKU, 3TA IBPUCTUKA «SIKOPSI U KOPPEKTUPOBKU» MOXKET MOCTYXKUTh
MOJIE3HBIM MOAXOI0M IJIsI MPUHATUS peleHusi. Ho mpuBsi3Ku MOTYT ObITH

Diamond S.S. Op. cit. P. 337-338.

bakeH — ruiaByumit 3HaK, ycTaHaBIMBAEMBIii Ha STKOpeE TSI 0003HAYEHUST HABUTAIIMOHHBIX
OMNACHOCTEIi Ha ITyTH CJICIOBAHUSI CYIOB WU JUTSI OTpaxkaeHus apBarepoB. — [Ipumen. peo.
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Mpo0IeMaTUYHBIMU, €CJIU JIIOAM HAUMHAIOT He C TOTO «SIKOPSI» UJIU TaK U He
KOPPEKTUPYIOT UCXOIHOE 3HAUCHME» .

ITonoOHBIE «HEMpPaBUIbHbBIC» TIPUBI3KN MOTYT BOBHUKHYTh U3 MH(MOP-
Malluu, KOTOpasi UMeeT JIUIIb TI000YHOE 3HAaYeHUE U1, BOBMOXHO, BOBCE
He MMeeT 3HauUeHUST U MOXKET cama I1o cebe ObITh criopHoii. BmecTo Toro
YTOOBI IPMHUMATh PELICHNE Ha OCHOBAHUM YMCTOTO 3HAYEHMSI, JIUIIO, TIPH-
HUMaroIIee pelieHne, 6epeT 32 OCHOBY MJIM OTIIPABHYIO TOUKY IS TTOMCKa
COIOCTAaBMMOI'O 3HAYE€HUSI TAKYI0 HEBaXKHYIO WM CIIOPHYIO MH(MOPMALIKIO.

JI. Pun mpyBOIUT psii IPUMEPOB 3TOTO UCKAXKEHUSI, BKIIIOYAst SKCIIEPH-
MeHT, npoBeneHHbIi K. Iatpu, JIxx. PaunnHcku u O. Buctpuuem, B pamkax
kotoporo cyabsiM B CIIIA naBanu ¢akThl nejia Mo UCKY O BO3MEILEHUM
Bpelia 3M0POBBIO 1 MPOCUIIN PACCUUTATh YOBITKH 32 HEOPEXKHOCTh, KOTOPbIE
Obl KOMIIEHCUPOBAJIU UCTILYy YTpaTy MOABMXHOCTU HOTU. B n3noxeHuu
(bakTOB OTCYTCTBOBAJIA OLIEHKA MCKA CAMUM HCTLIOM, HO OTHOM «IKOPHOI1»
IpyIie AaJy JOMOJHUTEIbHYIO MH(GOPMALIMIO O TOM, YTO OTBETYMK XOAa-
TaiiCTBOBaJ 00 OTKJIIOHEHUU KCKa, 3asiBJIsisl, YTO YOBITKM UCTLA COCTABUIN
6b61 MmeHee 75 000 goj., T.e. MUHUMYMa, TPeOyeMOTO IS TTI0a4Yy MCKa
B ¢enepanbHbiii cyn CIIA. Takum o6pa3om, IJisl 9TOI TpyIbl Ludpa
B 75000 mosn. — XoTs oHa Obljia He 6oJiee YeM OMHOCTOPOHHUM YTBEPXK/IE-
HUEM OTBETYMKA, HE UMEIOIIMM HUKAKOro OCHOBaHUs, U caMa 1o cebe
He oTpaxkaya (haKTUYECKYIO OLIEHKY YOBITKOB — B ICIICTBUTEILHOCTH ITOCITY-
JKUJIa «sIKopeM». B pesyiibTaTe OCHOBHAsI rpyIiia Cyaeil PUCyauia UCTILy
B cpenHeM 1 249 000 mos1. B c4eT YOBITKOB, TOTAa Kak rpyrina, KOTopoi
JaJIn «IKOpb», — B cpemHeM Beero auiib 882 000 mosr.’

KitoueBoii MexaH13M pabOTHI 3TOro (heHOMEHa «SIKOPST» 3aKII0YaeTCs
B (bMKCALIMY JIMLIOM, IPUHUMAIOIIUM PellieHre, UCXOAHOM TouKu. bynyun
YCTAHOBJIEHHO#, OHa CTAHOBUTCSI OTIIPABHBIM ITYHKTOM JIJISI OLIEHKU J0-
BOJIOB M JI0KA3aTeJIbCTB, M B 3aBUCUMOCTH OT YOSIUTEIbHOCTU MPEACTaB-
JIECHHOTO MaTepuajia OTCTYILICHMS OT 3TOil (PMKCUPOBAHHOM TOYKU MOIYT
OBITb OTHOCUTEJbHO HE3HAUUTEIbHBIMU. KaK TOJIbKO «IKOPh OpOIIeH», OH
OIpeeIIsieT XapaKTep U IIpeaeibl aHaI13a.

Ho, Ha Halll B3rJIs, B COBPEMEHHOM MPAaKTUKE MEXIYHAPOIHOIO ap-
OuTpaxa CKJIOHHOCTb TpUMOYHAJI0B yCTaHABIMBATh (DMKCUPOBAHHBIEC OT-
MpaBHbIE TOUKM MPHOOpEsIa K HACTOSIIEMY MOMEHTY 00Jiee 3HaUYMMYIO

" Reed L. Op. cit. P. 4 (c unraroii u3: Drahozal Chr.R. Op. cit. P. 110).

? CM.: Reed L. Op. cit. P. 5 (co ccbuikoii Ha: Guthrie Chr., Rachlinski J.J., Wistrich A.J. In-
side the Judicial Mind // Cornell Law Review. 2001. Vol. 86. No. 5. P. 788—789 (noctyn-
Ho B MlHTepHeTe o anpecy: https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?arti-
cle=1734&context=facpub)).
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POJIb U pacTIPOCTPaHMIIACh NAJIEKO 3a TIPENEsIbl TPOCTHIX UMD U PACUETOB.
ITpuunrHa B caMoM MacIITabe MHOTMX MEKITYHAPOIHBIX )T, KOJIOCCATbHOM
00beMe MaTepraaoB, KOTOPBI TEIIEPhb PETYJISIPHO «CBATMBAETCS HA TOJIOBBI»
apOoUTPOB. Y apOUTPOB BOZHUKAET IMOTPEOHOCTh B (POPMUPOBAHUU CTpaTE-
TUii, KOTOPbIE TIOMOTYT UM CIIPABUTHCS C TAKMM HAIUIBIBOM MH(pOpMaLINU
M OTBICKATh MYTh K MPUHSITHUIO 3IPABOTO PEIIEHUS, KOTOPOE MTO3BOJIUT UM
HauieXaluM o0pa3oM BBITIOJHUTH CBOIO (DYHKIIMIO.

OmnacHo gesiaTh 0000IIEHNST B MEXIYHAPOIHOM apOuTpake, MOCKOIb-
Ky 3TOT Mpoliecc MPUHUMAET pa3IudHbie (POPMBI B pa3HbIX KOHTEKCTaX
1O BCceMy CBeTy. TeM He MeHee MOXHO BBIACIUThH YacCTO BCTPeYaroIIrecs
0011I1e XapaKTePpUCTUKHU COBPEMEHHBIX MEXIYHAPOIHBIX apOUTPasKHBIX
pa3dupaTenbCTB:

(i) momaua KaXkoil CTOPOHO# BCEOOBEMITIONIETO TUCHbMEHHOIO MEMO-
paHIyMa, COCTOSIIIETO U3:

— MHOTOCTPaHUYHOTIO Iepeckasa Bceil MCTOPUHU Cropa U Beex dak-
TOB C OTCBUIKaAMHM K TOKYMEHTaM, KOTOPbIE BCTPEUYAIOTCS IO XOAY TAKOTO
MOBECTBOBAHUS (U MPUJIOXKEHUEM TTOJHOIO KOMIUIEKTa JOKYMEHTOB).
YacTo Takue U3JI0XKEeHUs MPEeACTaBISIOT CO00i TOJHYIO UCTOPUIO Aea,
COOpaHHYIO KaXXI0l CTOPOHOI, YTOOBI OCTABUTD «IIPOCTPAHCTBO ST Ma-
HeBpa» — MO3BOJIMTh CTOPOHE Ha OoJiee MO3AHEM dTare 0ToOpaTh ak-
ThHI U151 KOHKPETHBIX JIMHUI apTyMEHTAllMM U aKIEHTOB. DTO OTpaxaer
00eCIMOKOEHHOCTb CTOPOH TeM, YTO, UCKJIIOUMB C CAMOTO Havajia KaKoii-
JIMOO0 BOTIPOC, MO3KE B XOAe pa3dupaTeIbCTBA OHM MOTYT CTOJKHYTHCS
C 3aTPYJAHEHUSIMU, €CJIU BAPYT MO KaKOW-TMOO MPUUYMHE TaHHBIA BOTIPOC
CTaHEeT BaxeH;

— MHOTOCJIOBHOI'O U TOAPOOHOTO aHaIM3a IIIMPOKOTO KPyra OCHOBHBIX
¥ aJIbTepHATUBHBIX apTYMEHTOB I10 BOIlpocaM Ipasa. Kaxmoe 3asiBieHue,
Kak MpaBWJIO, COMIPOBOXKIAETCS MHOTOYMCICHHBIMU TTPABOBBIMU MCTOYHM -
KaMM 13 KaXIoi IOpUCIMKIINM, KOTOPbIE YAAIOCh OTHICKATh B 3JIEKTPOH-
HBIX 0a3ax JaHHBIX, CChUIKAMU U CHOCKaAMM, TIePeTPyKEHHBIMY LIUTaTaAMU
B KaBbIYKaX M cKoOKax. OOIIA MOIXO0, IOT00OHO MOIXOMY K U3JIOKEHUIO
(bakTOB, COCTOUT B TOM, YTOOBI OXBATUTh BCE BO3MOXKHBIE TTPABOBBIE OCHO-
BaHMSI, OCTaBUTh OTKPBITBIMU BCE IMyTH, TaObl Ha BCAKMI Ciydail obecre-
YUTh MAKCUMAaJIbHYIO THOKOCTD B JaJIbHEHIIIEM.

YacTo Takne MEMOpPaHIYMBI MIPEICTABSIOT COO0I HEOOBSITHBIC 10-
KYMEHTBI, KaXIbIii U3 KOTOPBIX SIBJISIETCS TJIOAOM HECKOJIbKHX MECSIICB
HaIlMCaHUS U CBEIEeHUSI BOCIMHO OOJBIIMMU KOMaHIAMU, COCTOSIIIIUMU
U3 I0PUCTOB, IOMOLLIHUKOB IOPUCTOB U JPYTOTr'0 BCIIOMOTATEIBHOTO MEPCO-
HaJia (He roBopsI yke 00 MCTIOJIb30BaHMU YIBTPACOBPEMEHHBIX KOITMPOBAJIb-
HBIX MaIH). Kaxnprit MeMopaHIyM HEPEIKO COCTOUT M3 COTEH CTPaHMII,
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COMPOBOXIAEMBIX LIEJION BEPEHULIEH KOPOOOK C ThICIUaMU MPUITOXKEHU I
¥ COTHSIMM LIUTUPYEMBIX UICTOYHUKOB;

(ii) momava MpOTUBOITONIOKHOM CTOPOHOI HE MeHee 0ObEMHBIX OTBETHBIX
(BCTpEeUYHBIX) MUCbMEHHBIX MEMOPAHIYMOB CO CBOMM KOMILIEKTOM KOPOOOK
C OOLIMPHBIMU TTPUITIOKEHUSIMU U UCTOUHUKAMM;

(iii) mogaya KaxXka0ii CTOPOHOI pa3BepPHYTHIX, MOAPOOHBIX M1 OO BEMHBIX
CBUIETEJbCKHUX MOKa3aHUi. MI3HaYaabHO MUCbMEHHBIE CBUACTEIbCKIE
MoKa3aHUs 3ayMbIBaIMCh UMEHHO KaK (haKTUUeCKKe TTOKa3aHUsI CBUIC-
TeJIs1, KOTOPhIE 3aIMMCHIBAIOTCS UM / €10 BMECTO Jayd UX YCTHO Ha CJIyIla-
HUM B XO[I¢ HEMIOCPEACTBEHHOTO NpsaMoro gomnpoca (direct examination /
examination-in-chief). /{71 BBeaeHMsI 3TOr0 MpOoLeCCyalbHOrO MeXaHU3Ma
MMEJINCh BECKME TPUIMHBI: 9KOHOMUS BPEMEHM Ha CIIyIIaHUsIX, 3a0J1aroB-
pemMeHHoe UH(GOPMUPOBAHUE IPYTUX CTOPOH O TOM, Kakue OyayT JaBaThCst
MOKa3aHUs, a TaKxKe 00ecreuyeHUe yIoPsIOUeHHOTO U CIIPaBeAIMBOTO
MpeacTaBlIeHUs TToKa3aHuii ceuaeTeneil. Ho co BpeMeHeM 10prCThI yXBa-
TWJIMCH 32 TaKyI0 COOJa3HUTEIbHYIO BO3MOXKXHOCTD MPOIOIKUTH B 3TOM
MUCbMEHHOM JOKYMEHTE OTCTauBaTh MHTEepeChl KiiueHTa. [loToMy ceromHs
CBUIETEIbCKME TTOKA3aHUSI — 3TO OTHIIM(OBAHHBIC U YCOBEPIIEHCTBO-
BaHHbBIC TOKYMEHTHI, KOTOPbIE TOTOBSITCS IOPUCTAMU TIPU pa3HOI CTETIEHU
BKJIaJla CO CTOPOHBI CAMOTO CBUIETEJISI; YACTO OHM MPEACTABISIOT COO0M
HMCcYepIIbIBalOIee U MOAPOOHOE M3JIOXKEHUE CO CChIIKOM Ha OOIIUPHBIE
MPWIOXEHUS, TIMIITYTCS B TOM XK€ CTUJIE M TeM Ke IIPUMTOM, YTO U MHUCh-
MEHHBIE MEMOPaHAYMBbI (BMECTE C TeM K€ yKa3aHMEM Ha I0OPUINYECKYIO
(upMy BHU3Y cTpaHuUIlbl). [ paMMaTHKa U TIpaBoNUcaHue Oe3yMnpeyHbl,
M MOXHO J1a’Ke BCTPETUTH CITeIIaIbHBIC IOPUINIYECKHE BhIpAXKEHMS (Ha-
npumep, “aforementioned” («BBILIECYITOMSHYTHIN»)) UKW BbIpaKeHUS
Ha JlaTeIHM (Takue Kak “inter alia” («cpeay rmpoyero»)), HECMOTPS Ha TO
YTO CBUIETEb WM CBUAETEIbHUIIA MOTYT OBITh HECTIOCOOHBI CAMOCTO-
ATEeNbHO C(hOpMYIUPOBATh CBSI3HOE TpemioxeHue. Mtor nius apoutpa-
JKa — ellle 0OHa OrpOMHas Mmavyka Oymar, KoTopasi JUIlb 100aBIsieT 00b-
eMa (Topoii peyb UIET O HECKOJIbKUX COTHSIX CTPAHUII) CYIIECTBYIOIINM
MartepuaaMm Jena;

(iv) momaya TpOTHMBOIIOJIOXHOMW CTOPOHOM OTBETHBIX CBUICTEIbCKMX
MoKa3aHMIi, MoJ4yac Toro xe oobeMa, 4YTo 1 nepBoHavaabHbie. Ha camom
JieJie OTBETHBIE TTIOKa3aHMSI MOTYT OBITh Jaxe OOJIblile, TOCKOJIbKY TeIeph
pacipsieTcst Kpyr BOIIPOCOB, KOTOPbIe HEOOXOAMMO 3aTPpOHYTh. M BOT Bce
00JIbIIIe TOKYMEHTOB CKaIlJTMBAeTCs Ha YK TPeILalrX MO X BECOM CToJIaxX
apOUTPOB, U B yIJIaX MX KAOMHETOB MPOIOJIKAIOT PACTH TOPHI KOPOOOK;

(V) momayva KaxkJ1oi CTOPOHOI DKCIEPTHHIX 3aKIoueHnit. OHU 3a4acTyio
ITMHHEEe CBUIETEIbCKUX MOKa3aHUI U CJIOXKHEe TSl TPOUYTEHUS U YCBOE-
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HUs apOUTpaMu BBUIY UX CTIELIUAIBHOTO XapakTepa. YacTo OHU SIBISIOTCS
TUIOJOM HECKOJbKUX HEeAe b pabOThl CIEIMAJIMCTOB UM CIelMaTbHbIX
MOATPYIIN B paMKax KaXkIoil KoMaHIbl 1opucToB. Kak npaBuio, ¢ HUMU
MOJAIOTCS UX COOCTBEHHBIE KOMILUIEKTHI (0ObEMHBIX) MPUIOXEHUM, Y10~
JKEHHBIX B CBOU KOpoOKH. M Bce 3TO TOXKEe MOKHO BTUCHYTHCS B KAOMHET
KaxXI0ro apouTpa;

(vi) momava MpOTUBOMOJIOKHOM CTOPOHOI OTBETHBIX SKCIIEPTHBIX 3a-
KJTIOYEHMI, KOTOPBIE YABAaWBAIOT 00BEM, MOJYYEHHBIH 110 UTOTaM Mogayn
TNEePBbIX 3aKIIOYEHUN.

00611t 00beM MaTepraJIoB MTOCIE BCEX 3TUX ACHCTBUI YAaCTO TAKOB, UYTO
HUKaKOI apOUTP TOIMPOCTY HE CMOXKET IMPOYECTh U YCBOMTD BCE WJIU TaxKe
OOMBIIYIO YacTh TaKUX MaTepuajioB. Ho ropasmo 6osiee TpeBOKHO TO, UTO
CcaMo KOJIMYECTBO KOPOOOK 1 OyMmar (May ruradbaiT TaHHbBIX) MOXKET Mpe-
CTaBJISITh JUISI KaXKIOTO apOuTpa cepbe3HOe MPEMsITCTBUE Oaxke ISl TOTo,
YTOOBI MOIOOPATHCS K Ie]Ty M pa300paThesl B ouepTaHUsIX criopa. Jaxke eciu
OTCTaBUTb B CTOPOHY TOPY MPUIOKEHUI MO (PaKTUIECKUM OOCTOSITEIBCT-
BaM, 9KCIIEPTHBIX 3aKTI0YEHUI 11 TPAaBOBBIX ICTOYHUKOB, YK€ OIHA 3a1aJa
M0 TIPOYTEHUIO, TOJKHOMY MOHUMAaHUIO U 00TyMBIBAHUIO MTUCHhbMEHHBIX
3asIBJICHUI 3a4acTyIO MPEACTaBIsieT COOO0I KOJOCCATbHOE U U3HYPUTEIIBHOE
3aHsTHe. OObEeM MaTepHuaaoB U OTCYTCTBME B HUX UYETKOTO LIEHTpa BHU-
MaHMSI, a TAKXKe KOJIMYECTBO MPENCTAaBICHHBIX BOIIPOCOB U MOABOIIPOCOB
JIETKO MOXKET Meperpy3uTh U 3amyTaTh apOUTPOB.

M takas cutyauus ckjagblBaeTCs daxke elle 10 Hadajda caMoro yCT-
Horo ciayianus. Kak ToJbKo HaUMHAIOTCS CIyILIaHWs, KUITbI OyMar st
OymylIero yCBOGHUSI HEMPEPHIBHO YBEIMYMBAIOTCSI, B YACTHOCTH, TTOCTIE
nM00aBICHYSI K HUM COT€H CTPaHMI] CTEHOTPaMMBbI, T/I€ 3aITPOTOKOIMPOBaHbI
(garie Bcero):

— IJIATEJbHBbIC BCTYNMUTEIbHBIC PeUr KaXI0H CTOPOHBI (B KOTOPBIX
BpeMsI YXOIUT Ha TIOBTOPEHUE COACPKAHUS MMCbMEHHBIX 3asIBJICHU, UC-
X051 U3 MPEANOCHUIKM, YTO TTOJTHOCTBIO OHU ITPOUYUTAHBI HE OBLIU WJIM YTO
HeJb3s PAaCCYMTHIBATh Ha TO, UTO apOUTPHI HAIUIEXKAILIMM 00pa3oM ITPoYsIv
nx 06e3 MpPUCMOTpa CTOPOH);

— OCHOBHBbIE, IEPEKPECTHbBIE U TTOBTOPHBIE TOIIPOCHI BCEX CBUACTECI
U 9KCIIEPTOB;

— 3aKJIIOYUTEIbHbIE BBICTYIIJICHUST KaXKIOW CTOPOHBI.

A 3aTeM... Kaxzasi CTOpOHa ellle MoAaeT MMCbMEHHbIE 3asIBJICHMUS 10
WUTOraM CJIyLIaHUs, KOTOPbIE — €CJIU BAPYT HET OTPAaHUYEHUS KOJIMYECTBA
CTpaHMUII (YaCTO TaKre OTPaHUYEHUS CaMU 10 ce0e BechMa IeIpbie U IMO-
3BOJIAI0T noaath 50 wiu 100 cTpaHuUIl) — MOTYT PacTSIHYThCS HA HECKOJIBKO
COTEH CTpaHMII.
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A TIOCJIe HUX... KaXasi CTOpOHA MHOTAA MOJAeT OTBETHbIC MMUChbMEH-
HbI€ 3asIBJICHMSI 10 UTOraM CJYyIIAHUsI, B KOTOPBIX OHA, KaK IpaBuiIo (1
MOAPOOHO), OOBUHSIET OCTaJIbHbIE CTOPOHBI B HECIIPABEIJIMBOM «BbIIEP-
TMBAaHMU» OTAEJbHBIX BbICKA3bIBAHUI1 U3 KOHTEKCTA CTEHOTPAMMBbI, YTOObBI
3aTeM caMoli (M BecbMa MOAPOOHO) MYyCTUTLCS B ONIUCAaHUE COOCTBEHHBIX
«BBIICPHYTHIX» ITATAT.

C TOYKHM 3peHUsI COCTaBa apOUTPOB PUCK YTOHYTh B MOpe Oymar 1 UH-
(bopMariu BieuyeT 3a cO0O0Ii COIYTCTBYIOIIYIO €My IOTPEOHOCTh B pa3pa-
0OTKE CTpaTernii HaBUTrallMi U BbKUBAHMsI. DTO KU3HEHHO HEOOXOIUMO,
YTOOBI KAKUM-TO 00Pa30M yIEepKaTh A0 MO/l KOHTPOJIEM U pa3o0paThCest
B HEM; YTOOBI OBITb TOTOBBIM CIIPABUTHCSI C HOBBIM IIOTOKOM MAaTepHaliOB
Ha CJYLIAHMU; YTOObI HE Ka3aThCsl BCEM YUYaCTHMKAM Ipoliecca HepasyM-
HBIMM Y HEMOATOTOBJICHHBIMM M YTOOBI HAMTU IYTh K KOHEYHOMY pellie-
Huto. M, Ha HaIll B3MJISII, OMHOM M3 OCHOBHBIX CTpATEeryil JOCTYKEHMS DTUX
LieJieil KaK pa3 ¥ CTAHOBUTCSI YyCTaHOBJIEHME (DMKCUPOBAHHBIX TOYEK, WU
«DaKeHOB», KOTOPbIE B COBOKYITHOCTHM COCTAaBJISIIOT CBOETO POjIa KapTy AeJa.
IIporiecc B JaHHOM Cilydae — M OH MOXET ObITh OTYaCTU HEOCO3HAHHbBIM,
MOCKOJIbKY OOJIBIIMHCTBO apOMTPOB YTBEPKAAET, YTO COXPAHSIET COBEP-
LIEHHYIO OTKPBITOCTh U HEMPEAB3SITOCTh Ha MPOTSDKEHUU BCEro pa3doupa-
TEJIbCTBA, — COCTOMT B TOM, YTOOBI 3aLICIIUThLCS 32 3HAUMMbIEe TOYKH, OYIb
TO KOHKPETHBIE TOKYMEHTbI, KOHKPETHbBIC (DaKThl, KOHKPETHBIC TTPABOBHIC
MPUHILIUITbI, KOTOPbIE CTAHOBSATCS KJIIOUEBBIMU MOMEHTAMMU JUISL XapaK-
TEPUCTUKU U TIOHUMAHUSI CIIOpa. DTO OPUEHTUPBI, KOTOPbIE CIYXKAT JUIst
OIMCaHMS CIIOpa ISl CaMOoTo JIMlia, MpUHUMAIoIIEeTo peieHue. Eciu cBectu
MX BMECTE, TO OHU OYAyT MOSICHSITh, a TAKXKE OYEePUYMBATh TPaHMIIBI Aea.
OHU NpeACTaBIISIIOT CO00I «TeOpHrio» (KApTUHY) IeJia M — KaK U MOJIOKEHO
OakeHaM — ITOMOTAIOT MPOKJIaabIBaTh Kypc. [TomoOHBIX (PUKCHPOBAHHBIX
TOYEK (TaKMX KaK KJIIOYEeBbIE COOBITUSI, OTOOPAHHbBIE U3 XPOHOJIOTUH CIIOPa)
MOXET ObITh MHOXECTBO. PaBHBIM 00pa30M MX MOKET ObITh BCET'O HECKOJIb-
KO. A TOpPOIi B Cllyyae KJIIOYEBBIX TOKYMEHTOB apOUTp Jaxke MocTapaeTcs
BBIYAUTh UX U3 MaTEPHUAJIOB Jiejia U IIOMECTUTh B CBOIO COOCTBEHHYIO JINY-
HYIO «KJIIOYEBYIO MankKy» (B pe3yjbTaTe Yero OHM KakK OTIPaBHbIE TOYKHU
CTAHOBSITCS 0COOEHHO He3bI0neMbIMI). Co BpeMeHeM 3TU 0aKeHbl MOTYT
YKOPEHSTBHCSI B CO3HAHMU apOUTpoB. [11st apOouTpa OHU OYyIyT COCTaBJISATh
KJTFOUEBbIE YEPThI, KOTOPbIE OYIYyT BCIUIBIBATh B €TI0 MAaMSITU B CBSI3U C ICJIOM,
TOT/a Kak JApyrue, 6ojee MeJKue JAeTalu 3aTepsiioTcsl B Macce MaTepuana
WY BCJIGACTBUE MEPEKIIOUEHUS Ha IpyTye Jea.

Kaxk ToibKO Takue 6aKeHbl pacCTaBIeHbl, OHU, €CTECTBEHHO, «IIPOBE-
PSIIOTCSL Ha TIPOYHOCTh» IOBOJAMU CTOPOH U J0Ka3aTeJIbCTBAMU — U 3TY
IIPOBEPKY BBIMOJHSET JI000i apOUTpP, KOTOPBIA COXpAaHSIET «OTKPBITOE
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BOCTIPUSITHC» MO3UILIUIT CTOPOH. Ho MMEHHO 31ech M MPOMCXOIUT MpoLIece,
AHAJIOTMYHBIN (DeHOMEHY TTPUBSI3KH («IKOpeHMsI»). CaMo CyIleCTBOBaHUE
(bMKCHPOBaHHBIX TOUEK OIMPENeIsieT U OTpaHUYMBAET PAMKU WJIM KapTUHY
criopa. TakuMm o6pa3om, MpolLiecc, MTPOUCXOASIINIA B yMe NI, TPUHUMA-
IOIIIETO PEIIEHNE, — TO HE OTKPBITHII aHAIU3 C YHCTOIO JINCTA, HO CKOpee
BBIOOp, OTOMTHU JIM OT CYIIECTBYIOLIEH (-11X) OTIPABHO (-bIX) TOYKHU(-EK).
DTa 3amaya ropasno yxe. [1o cyTu rpaHuIIbl criopa CyIIeCTBEHHO CoKpaliia-
FOTCSI, ¥ OOJIBIIIME YACTH JIeIa MOTYT HEIOOLIEHUBATHCS WM HE TIPUHUMAThCS
BO BHMMaHME U3-3a TAKOTO Mpoliecca.

DTOT MpemIoXeHHbI (DeHOMEH TeCHO CBSI3aH C YIIOMSIHYTOM BBIIIIE
OILIMOKOI COTJIAaCOBAHHOCTU C OJHUM KJIIOUEBBIM OoTanuueM. HeoTb-
eMJIEMBbI 3JIeMEHT OLIMOKHU COTJaCOBAHHOCTU — 3TO MYyThb, KOTOPHIi
JINLI0, TIPUHUMAIOIIIee pellieHre, TPOXOAUT ST TOCTUKEHUS pe3yabTa-
Ta, M COOTBETCTBYIOILIIME YCUJIMSI, HallpaBJeHHbIC HA TTpUIaHue O6ecrio-
PSIIKY CTPYKTYPHI M (hopMbl. OTIBIT IPOXOXIESHUS TAKOTO MyTU U CaMU
YCUJINS OMIPENEeIsIIOT MOJMYIeHHBIN pe3yabTaT KaK BEpHBIN M YCUIMBAIOT
yOeXKIEeHHOCTD JIMIIa, TIPUHUMAIOIIIETO PEellIeHUEe, B €r0 TIPaBUJIbHOCTH.
B aTo0ii cBSI3M prMeyvaTesieH BhIPa3UTeIbHbBINM OTPBIBOK U3 PAOOTHI CYIbU
Kapnoszo «ITapamokchl 10pyIMYeCKOM HayKu»', HuTUpyemblii D. CyccmaH’
(M BOCTIPOM3BOIMMBIi 31€Ch HAMM, MMOCKOJIBKY TaHHBINA (DEHOMEH eaBa
JIM OIMChIBAJICSI KeM-TO Jyule): «M BOT BHe3aITHO TyMaH paccesiics.
Mou MbICIY TIPUILIJIM B COCTOSIHUE YMUPOTBOPeHMUS. $1 moraabiBaloCh,
YTO €CTh COMHEHMS B TOM, BEPEH JI MO BBIBOA. S1 BBIHYXXII€H NTPU3HATD
9TU COMHEHUSI: CTOJIb TSKKUI TPYA 51 TIepeHec, Mpexae yeM ao0pancs
IO TUXOM raBaHM. Sl He MOTY CITOPUTH C TEMHU, KTO OTKa3bIBA€TCS MIPUCO-
eIUHUTBCS KO MHE; U BCE Xe 1T MEHs, KaK Obl HU 0OCTOSITIO A0 ISt
IPYTUX, PElIeHUE, K KOTOPOMY s MPUILEJ IOCIe CTOJbKUX MYK, CTaJIO
€IUHCTBEHHO BEPHBIM, ITPOIIIIbIE COMHEHMS CAUIKUCH B OMHO U HAKOHEI]
MCYE3JIU B CITIOKOMHOM YBEPEHHOCTU MOETO YOCKICHMSI».

MBI e, HalIpOTHB, TIpeanoaraem, uto «peHOMEeH 0aKeHa» BO3HUKAET
Ha 0oJjiee paHHEM 3Tarie, 10 3aBePIICHUs MBICJICHHOTO MyTH, TOTOMY YTO
3TOT MyTh MPEACTaBISICTCS Yepecuyp CAOXHBIM. Peub uaeT o momnsiTKe u3-
0exKaTh UBNUIITHUX YCUJTAI UV CITPABUTBCS C CUTYalIMei, B KOTOPOI TpeOy-
eMOoe yCUJIre KaxeTcsl HempeonoauMbIM. [TloToMy myiieBHOe CTIOKOMCTBUE
HacTymaeT ¢ (hopMHUpOBaHUEM MOCWIHLHOM KapTUHBI Jeja U OCO3HAHUEM

' The Selected Writings of Benjamin Nathan Cardozo / M.E. Hall (ed.). Fallon Pub.,
1947. P. 302 (noctynHo B MHTepHeTe mo azapecy: https://archive.org/details/in.ernet.
dli.2015.275703/page/n323/mode/2up).

> Sussman E. Op. cit. P. 499.
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TOrO, UTO OJ1aromaps eif 00beM aHa13a OrpaHUYCH OTPeaeICHHBIMU paM-
KaMM, ¥ He HY>KHO OyIeT HeAeISIMU MU MeCSILIaMU «ITPOAUPAThCS» CKBO3b
BCE MaTepHaJIbl efa.

2.2.2. CKaoHHOCMb K NOOMBEPICOeHUI C80ell MOUKU 3PeHUs.

Te e pakTOpbl, KOTOPBIE MOPOKAAIOT MPEACTaBIeHHbIN «(peHOMeH 0a-
KE€Ha», MOTYT TaKKe TMTOPOAUTH M OCOOEHHO MOIITHOE MCKAXKEHUE MBITTUICHMS
B CMJIy CKJIOHHOCTHU K TIOATBEPKACHUIO CBOCH TOUKHU 3pEHUSI.

Kak 0110 0OTMEUYeHO, TPEenB3SITOCTh TMOATBEPKACHUS BO3HUKAET, KOTIa
JIA1a, IpUHUMAIOIIKE pellleHue, MPUIIUIM K BBIBOIY 10 KaKOMY-J1100 BO-
npocy (akTa WM rpapa Ju00 K TUMOTe3€, KOTOPbIE CKIIOHSIIOT UX K OTpe-
NeIeHHOMY pe3yibTaTty. Kak ToJIbKO 3TO TPOUCXOAUT, OTMEUYAETCS BUIUMAST
TEHAEHIIMS TAKUX JIMII Aajiee IPUHUMATD UK 0oJiee 0JIarOCKJIOHHO CMOTPETh
Ha TIPeICTaBICHHBI MaTepua, KOTOPhIi CKOpee MOAKPEILISET X BbIBOI
WX TUTIOTE3Y, OTBEprasi Uu ¢ OOJIbIIel HaCTOPOKEHHOCTBIO OTHOCSICh KO
BCEMY, UTO MPOTUBOPEYUT UM WK TToaphIBaeT ux. D. CyccMaH B 3TOM CBSI3U
LUTUPYET CIEAYIOLINIA OTPLIBOK U3 paboThl P. Yaiitca u k. JlopeHca:

«TUNUYIHBIN apOUTP MOAXOIUT K KOHILY TTIEPBOTO 3Taria Ipoliecca mpu-
HSTUS pellieHus ¢ OMHOM Mpeobianaroiieii KapTuHoii B yme. ...Hemanoe
YUCI0 apOUTPOB K KOHILY BCTYIUTEIbHBIX 3asIBJICHUI (T.€. 10 BHI30BA CBU-
JeTesIei NI TIpeICTaBICHUS] JOKA3aTeIbCTB) Y2Ke YETKO OMPEAeIsieT, K YeMy
ckyoHsiercs. Takum 00pa3oM, JIjist O0JIBIIMHCTBA apOUTPOB (paKTUUECKIUE
BBICTYTUICHMSI B XO/Ie apOUTpaka — 3TO MpOoLecC (DUIBTPalIMM 10Ka3aTeIbCTB
IUUIST TIPOBEPKU MX JTUYHBIX TUIIOTE3 O JeJie, YTOOBI MO0 MOATBEPAUTH UX,
100 U3MEHUTD CBOE M3HAYaIbHOE TOHUMAaHKE TOTO, O YeM XK€ B IeHCTBU-
TEJIbHOCTU PAaCCMaTPUBAEMOE UMM JEJIO.

<>

<...> ApOUTpBHI... caealoT BCe BO3MOXHOE, YTOOBI ITOJOTHATh CBOE
BocnpusiThe (GakToOB U OOCTOSTENILCTB Jiesia MO C(POPMUPOBAHHYIO UMU
KapTHHY.

<>

Kak TopK0 moBecTBOBaHNE MTPHOOPENIO UETKHE OYepTaHUs B UX IOJIO-
B€, apOMTPHI PEKO MepecMaTPUBaIOT CBOE MHEHUE O TOM, UTO CYYUIIOCh,
XOTSI TIOPOIi OHU BCE K€ MEHSIIOT €T0 B YaCTH I0PUANIECKOM KBaTu(uKaum
COOBITUI, C KOTOPBIMU CBSI3aHO JET0»'.

Sussman E. Op. cit. P. 502 (c uuraroii u3: Waites R.C., Lawrence J.E. Ch. 4. Psychological
Dynamics in International Arbitration Advocacy // The Art of Advocacy in International
Arbitration / D. Bishop, E.G. Kehoe (eds.). 2™ ed. Juris Pub., 2010. P. 109—110, 114 (no-
crynHo B MiHTepHeTe 1o azpecy: https://www.cailaw.org/media/files/ITA/ConferenceMa-
terial/2015/workshop/5r-waites-lawrence.pdf)).
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DT0, OUEBUIHO, MPEICTABISET KpaliHe CePbe3HYI0 OMTACHOCTD [UIST ITPO-
1ecca MpUHSTUS PeLIeHU, TIOCKOJIBKY, CKOJIb Obl «OTKPBITHIM» HU CUMTAJT
ce0s1 caM TpuOyHauI, IeUCTBUE TaHHOM OLIMOKM MOXET ITPUBECTU K TOMY,
YTO B ACHCTBUTEILHOCTH apOUTPHI — 3a4aCTyI0 HEOCO3HAHHO — OYIyT CMO-
TPeTh Ha MPEACTABICHHYIO UM MH(MOPMAIIMIO CKBO3b HECIIPaBeIIBbIC
unbTpel. 1 mocnencTust MOTyT OBITH TeM 0OoJiee TTaryoOHbIMM, YeM paHbIIIe
3Ta OIIMOKA HAYHET BAUSITh Ha UX MbllieHue. Eciu mpenBapuTebHbIe
MHEHMS WJIA TUTIOTE3bl YKOPEHSIOTCSI HA paHHEe| cTaauu rpoiiecca, TO BOc-
MpUSATHE apOUTPaMU OOJBIIMHCTBA TOBOIOB M 10KA3aTEIbCTB MOXKET OBIThH
HMCKaXeHO.

[To HameMy MHEHUIO, €CJIM OOJIbIINEe 00BEMbI MaTEePUAIOB TIPUBEIN
K TOMY, 4TO apOuUTp 3aUKCUPOBAJ JIJis ceOst OTIIpaBHbIC TOYKM, KaK OIMU-
CaHO BBIIIE, BO3HUKAET ellle 0ojiee BEICOKUI puck. Eciu oH gomycTur oT-
CTYIIJICHUE OT OaKeHa, TO ero MbICJIEHHAsI KapTa W MyTh K apOUTPaxkHOMY
pelIeHUIO0 MOTYT OBITh yTpayeHbl. OQHAKO coBceM 0e3 OakeHOB apOUTp
BBIHYKACH IpelichoBaTh CPEIU MAacChl JOKYMEHTOB M KaKMM-TO 00pa3oM
BEPHYTbCS K MaTepraiaM Jiejia, a 3aTeM KaK-TO OThICKATb IPYTOi MyTh
CKBO3b HUX. PucCK B ciyyae HEOOBSITHBIX MaTepHAaJIOB JeJia 3aKII0YaeTCs
B TOM, YTO 3TOT ITOMCK MOXET OBbITh JJIsI apOUTpa HEMMPUBJIeKAaTEeIbHON WU
JTaXe HEBBIMTOJIHUMOM 3a1a4yei.

MHbIMU cToBaMU, TIPOYEPTUB MYTh K MIPUHSATUIO pellieHUs (M OThICKaB
CPENCTBO CIIPABUTHCS C OTPOMHBIM 00BEMOM U CJIOKHOCTBIO Aesia), JUIIO,
MpUHUMAalOIIee pellleHue, IO BCeil BEpOATHOCTU, OyneT 0ojiee CKIIOHHO
MPUHUMATh JOBOIBI U I0KA3aTeJIbCTBA, KOTOPHIE COOTBETCTBYIOT KAXKIOMY
0akeHy U TTOATBEPXKIAIOT €ro, YeM Te, KOTOPbhIe UX OMPOBEPraloT U Mpe-
roJiaraloT He0OXOAMMOCTh BHOBb 0OpaIaThCsl KO BCEM MaTepurajiaM Jaesia.

2.2.3. «Coyuanvhas renocmo»

B-TpeTbux, cyliecTByeT IONMOJTHUTEIbHBIN, HO PEIKO OTMEUaeMBblii (hak-
TOp B TpMOYHaJIaX 13 TPeX WK Oosiee apOUTPOB, KOTOPBIN CO3MAET PUCK eIlIe
CUJIbHEE YCYTYOUTh U OCJIOKHUTH (hDeHOMEH OakeHa M CKJIOHHOCTh UCKATh
MOATBEPXKIEHNE CBOei Touku 3peHusi. EMy naHa ocoOeHHO ynauHas crie-
LIMaJbHAas XapaKTepUCTUKA — «COLMAIbHAST JIEHOCTh».

«ConyanbpHas IEHOCTb» — 3TO SIBJICHUE, HA0I0IaeMoe B PsIIe CUTYaLIuiA,
B KOTOPBIX JIIOIN pacciaadsiorest (MM «JIEHITCS» ), KOrna paboTaloT B IpyIi-
T1€ WJIM KOT/Ia X MHAMBUAYAJIbHBIC YCUIIMS HalTpaBIeHbl HA KOJIJICKTUBHBIN
pesynbTat'. Haue roBopsi, OHM yTpauuBalOT CTUMYJIbI CTapaThCs TaK Ke,

1

Cwm., Hanipumep: Seidenfeld M. Op. cit.; Latané B., Williams K., Harkins St. Many Hands
Make Light the Work: The Causes and Consequences of Social Loafing // Journal of Per-
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Kak ecji Obl OHU JCICTBOBAJIM B ONMHOYKY, M COKPAILAIOT WIM MEHSIOT
CTEINIEHb CBOETO YYacTUsl M aKTUBHOCTHU, UCXOJIs U3 TOrO, YTO OCTaIbHbIC
YJICHBI TPYIIIbl KOMIIEHCUPYIOT HEIOCTATOK YCUJIUI C UX CTOPOHBI. JIaHHbIIA
(beHOMEH 0COOEHHO CBOMCTBEH MPOLIECCAM KOJUIEKTUBHOTO MPUHSTHS
pEeIIeHUIA, TJIe €r0 MOCASACTBUS MOKHO CMSITYUTD, €CIM O0SCIIEYUTh BO3-
MOXHOCTD OIPENEINTh BKJIAJ MHAMBUIA B KOHEUHBIN Pe3yJIbTaT WIM BBECTU
HMHYI0 (hOPMY KOHTPOJISI y9aCTHsI KaXKI0T0 YWieHa IPYIIbI'.

Ha nHaiu B3misi, 3T sIBJICHUE MPEACTABIISIET PUCK VISl KOJUIETHIA U3 TPeX
U 6osiee apOUTPOB, OCOOEHHO €C/IM TPEeICeNATEIbCTBYIOINI apOUTP MHU-
LIMAaTUBEH, a COAPOUTPBI OYeHD 3aHATHI. OIBIT BBIIIOJHEHUS POJIM COApOM-
Tpa U MpeaceaaTeIbCTBYIOIIETO WIKM €AMHOJIMYHOTO apOUTpa, eCTECTBEHHO,
CUJIbHO Pa3JIMYaeTCsl, HO €CTh T, KTO BBIMOJIHSIET POJIb COapOUTPa, CUIIBHO
roJjiarasich Ha CBoux KoJjuier. Eciin Takoe ciiydaercsi, 0COOEHHO B Jiejiax
C OrPOMHBIM 00BEMOM MaTepHaioB, CKOpee BCEro, COOTBETCTBYIOIIUM
apObuUTpaM MOHAZ00STCST CITIOCOOBI YITPOCTUTH CBOIO padoty. U couetaHue
«(peHoMeHa bakeHa» CO CKJIOHHOCTBIO K MOATBEPXKICHUIO CBOEH TOUKHU
3peHMsI KaK pa3 UX U Jaer.

2.3. Hnvie npobaemol

MbI KpaTKO OINMUCAIA Psi MpooJieM U ¢1abocTeil B TIpolieccax eanHo-
JIMYHOT'O ¥ KOJUIEKTUBHOTO MPUHSITHUS PEIIEHUI HA OCHOBE KOTHUTUBHbBIX
MCKaXXEHUI, HO OCTaeTCs ellle HECKOJIbKO MOTeHIMAIbHbBIX TUCHYHKIINIA,
y KOTOPbIX HET HUKAKOTO Hay4HOro 000cHOBaHUsl. OHU U3J1araroTcsl HIKE,
KMCXO/IsI U3 UCKITIOYUTEIbHO CYObEKTUBHBIX HAOIOACHUI, TOYEPITHYTHIX
W3 JINYHOTO (HeyJauyHOTro) OIbITa. JIaHHbIE SIBJEHUSI U3BECTHBI, HO UX PEIKO
OMNUCHIBAIOT (hOPMaJIbHO (BHE BCSIKMX COMHEHUIA, U3 CTpaxa, 4To 3TO BO3bI-
MEET «KapbepPOCOKPATUTEIbHBIN» 3 deKT). Takue nmpobaeMbl He SIBJISTIOTCS
YHMBEPCAJIbHBIMU, M X MOXHO U30€XaTh, HO KpaiiHe BaXXHO CKa3aTh O HUX
B paccMaTpuBaeMOM KOHTEKCTE, IMTOCKOJIbKY €CJIM OHU BCE e BOZHUKAIOT,
TO JIMIIb YCYTYOJISIIOT BBIIIEOIMCAHHbIE MCKAKEHMSI.

2.3.1. Ilepeepyska pachucanus

Ecan «<mHpopManmoHHas neperpy3ka» sBaseTcs KJIIOYeBO Mpo-
6JIeMOI1 MEXIYHAPOIHOTO apOuTpaxka, TO TO K€ caMOe MOXHO CKa3aTb
M O «TIeperpy3Ke pacrucaHus». [TosiBaeHMe Takoit (Uryphl, Kak nmpodec-

sonality and Social Psychology. 1979. Vol. 37. No. 6. P. 830 (moctyrnHo B MIHTepHeTe 1o aj-
pecy: http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.1015.58 1 1&rep=rep1&-
type=pdf).

Seidenfeld M. Op. cit. P. 511.
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CUOHAaJIbHBII apOUTp, paboTalolIMii Ha MOCTOSIHHOM OCHOBE, MOPOIK-
JIo OM3HEeC-MOoe/b, B paMKaX KOTOPO JnIla MPUHUMAIOT MTPaKTUIECKU
J000e mmpeayiaraeMoe UM HazHayeHue (C TeM pacyeToM, UTO HEKOTOPbIe
JieJia 3aKOHYATCSI MUPHBIM YperyJanpoBaHUEeM criopa). PaBHBIM 00pa3oM
B MEXIYHApOAHOM apOuTpaxe ciaoxuiaach cBoero poga VIP-kynbrypa:
OTHOCUTEIBbHO HEOOJIBIIIOE YMCIIO OTIBITHBIX U MOJIB3YIOIIUXCS JOBEPUEM
CMEILIMATIMCTOB CTAHOBSTCS JIETeHIAMU U TIOCJIE 3TOTO MOJIb3YIOTCS OT-
POMHBIM cripocoM. B pesynbTate mpodeccuoHalbHasl XKU3Hb MHOTUX
MEXIYHapOIHBIX apOMTPOB — 3TO F'OHKA, OEr cO CIyIIaHUs Ha cCaMOoJIeT
¥ CHOBA Ha CJTyIIIaHKE CO CPAaBHUTEIbHO HEOOIBIITMMU TIEPePhIBAMM MEXKITY
MOoAO0OHBIMU MepedeKKaMy Ha MOATOTOBKY MM pa3MmbliuieHue. M ecan
Kaxoe JeJI0 CTOJIb MacIlITaOHO, KaK OTIMCAHO BHIIIIE, TO KOJIMYECTBO CTpa-
HUII ¥ BOIIPOCOB, KOTOPBIE KaXKIOMY TaKOMY apOUTPY HY>KHO IepeBapUTh
B IoJl, TPOCTO HEMBICIIMMO.

[Teperpyska pacnucaHus, Kak HaM KaxKeTCsI, SIBJISIETCSI CaMbIM TJIaBHBIM
MOOYAUTEIbHBIM (haKTOpOM «(heHOMEHa OaKeHa», CKIOHHOCTH K TTOATBEP-
JKIEHWUIO CBOEH TOUKM 3PEHMST U «COLMaIbHOM JeHOoCTr». Korna BpeMeHun
He XBaTaeT, HEKOTOPBIM apOUTpaM IIPOCTO HUYETO HE OCTAeTCsl, KpoMe KaK
TOMBITAThCS OMPEACTUTD TO, C YEM MOXKHO CITPABUTHCS, M OBJIAACTh XOTS
OBbI MaJIOl YaCThIO MaTEPUAIOB OTACIBHO B3SITOTO CIIOpa.

2.3.2. Ynpowenue u nosepxrnocmuoe gocnpusmue ¢ meveHuem pemeHu

B oTnimyure oT MHOTHX CyIeOHBIX TPOLIECCOB, apOUTPHI PEIKO COBEIla-
I0TCsI 110 OKOHYAHUU ciyiiaHusi. OHM MOTYT Ha KOPOTKOE BpeMsi coOpaTh-
Csl U TIOJAEIUTHCS CBOMMU MEPBBIMU MBICISIMU O TOM, B KaKyl0 CTOPOHY
OHU CKJIOHSIIOTCSI, HO 4Yallle BCEro K 3TOMY 3Tamy OHU yKe IoCMaTpu-
BalOT Ha 4achl, YTOOBI pACCYUTATh, CKOJIHKO BPEMEHU UM ITOHAI00UTCS
Ha IOpOoTy 10 adporiopTa / Bok3ana (1 T.4.). Kpome Toro, ucrojab3oBaHue
MMMCbMEHHBIX 3asIBJICHUI 10 UTOTAM CJIyIIaHUS YACTO CIAYXKUT MPUUMHOMI
HE yCTpauBaTh COBEILIAHMSI, YTOObI 1aTh BCEM CTOPOHAM BO3MOXHOCTb
CHauvajia 3aBepPILMTh IIPEICTaBICHUE UX 031U, OObIYHO 3TO O3HAYAET,
YTO MPOLIECC COBELIAHMUSI BO3OOHOBIISIETCS JUIb CIIYCTSI HECKOJIBKO He-
JIeJIb WK 1aXKe MECSIIeB. YUUThIBas po0ieMy Meperpy3Ky paciucaHus,
COCTaBYy apOUTPOB MOXKET TakKe ObITh TPYIHO HAWTHU JAThl, B KOTOPbIE BCE
OHU MOT'YT BCTPETUTHCSI, TAK YTO KOJMYECTBO ITUX MECSILIEB ellie O0JIbIie
YBEJIMYMBACTCSI.

ITo mpoiecTBUM BpeMEHU U paCCMOTPEHUSI apOUTpaMu APYTUX JIes
MOAPOOHOCTHU CcrIopa HEM30EXKHO OJIEKHYT B uX MmaMsaTu. [1pu aTom oT-
MpaBHbIE MYHKTBI, WX OaKeHbI, M3HAYaIbHO 3a(bKCUPOBAHHbIC KAaXKIbIM
apOUTPOM, 4aCTO He TePSIOT SpKOCTU. Y neiicTBUTEIbHO, 110 MEpe TOTO
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KaK OCTaJbHBIC ACTaJIu OTXOIST Ha BTOPOM IIaH, 3T (PUKCHPOBAaHHbIE
TOUYKU MOT'YT BCE CHUJIbHEE BBIICISITHCS U 110 CYTH IIPEBPAILATLCS B KPATKOE
pestome Beero aena. M BoT, korga apouTpbl HAKOHEL cOOMparoTes 1151 00-
CYXXIIEHUS ejia, IeCTBUTEIbHBIN YPOBEHb UX TUCKYCCUHU BIIOJIHE MOXET
OBITH HEOXKMIAHHO MOBEPXHOCTHBIM U CBOIMTHCS BCETO K HECKOIbKUM
KJIFOYEBBIM MOMEHTAaM, TOIa KaK 3HaAaYeHUe IPYTUX aCTeKTOB CHUXKa-
€TCs1, UJIM apOUTPhI U BOBCE OCTABJISIIOT UX, YTOOBI Pa300paThCsl ¢ HUMU
B najbHeiiieM. COOTBETCTBEHHO, CTeIIEHb eTalu3allii B COBEILAHUSIX
apOUTPOB U 3asIBJICHUSIX MIPEACTaBUTEICH MOXET pa3UTEIbHO OTJIUYATHCS.
DTO MOXKET MPOSIBUTHCSI B TOM, YTO B apOUTPAXKHOM PEILCHUM MOSIBSITCS
CTaHAAPTHbIC IIYHKThI, YTO TPUOYHAJ IMTOAPOOHO PACCMOTPEN KasKIbIi
JIOBO/I, 1aXe €CJIM He BCe OHM OTpakKeHbl B TEKCTE apOUTPaKHOIO pe-
IIEHMSI, OMHAKO CYIIECTBYET OMAaCHOCTh, YTO Ha CAaMOM Jiejie HUKAKOTO
pPacCMOTPEHMSI TTOMPOCTY He ObLIO.

2.3.3. 3asucumocms om cexkpemapeii mpubyHana

HaxkoHel, pucku, cBsi3aHHbIE ¢ «(eHOMEHOM OaKeHa», CKIOHHOCTU
K NOATBEPKIECHUIO CBOEM TOUKU 3PEHUS U «COLMAIbHOM JIEHOCTU», 10~
BBIIIAIOTCS M3-32 3aBUCMMOCTU HEKOTOPBIX MEXIYHAPOIHBIX apOUTPOB
OT ceKpeTapeii TprudyHasia WK I0pUINYECKUX TOMOIITHUKOB.

TpubyHansl yacTo — ¥ He 0e3 MPUUYMHBI — MPUOETAIOT K MTOMOIIIU T10-
MOIIHMKOB. PaBHBIM 00pa3oM OTIe/IbHBIC TTOCTOSTHHBIE apOUTPHI BCE Yallle
MPUBJIEKAIOT COOCTBEHHBIX IITATHBIX TTOMOIITHUKOB, KOTOPbIE OKa3bIBAIOT
MM COIEHCTBHUE BO BCEX MX JieIaX — OMSITh e He 0e3 MPUUMHBI.

Ho onHa 13 onacHocTeii oOpalieHusT K TaKUM MTOMOIITHUKAM — Ype3Mep-
Hasl 3aBUCUMOCTb. B yacTHOCTH, HEKOTOpbIe apOMTPHI TTOJIaraloTCcs Ha To,
YTO UX CEKPETapu COCTABSIT UM ITOAPOOHbBIC BBLKMMKHU 13 MaTepUaJIOB Aeia,
BKJIIOUasi KPaTKKME U3JIOKEHMST apTYMEHTOB CTOPOH, XPOHOJIOTHIO KITI0Ue-
BBIX COOBITH, Pe3I0ME OCHOBHBIX CITOPHBIX BOIPOCOB U Ap. [IpoTuB Takoit
TIOMOIIIA MOXKET ObITh HEYEro BO3PA3UTh, €CJIM 3TO CITOCO0 «BUMTATHCS»
B JIeJIO, HO €CJIM Ha 3TOM YTEHHE apOMTPOM MaTepuaioB U 3aKaHUMBACT-
Cs WY €CJIM TTIOMOIITHUK apOuTpa MO CYTU CTAHOBUTCS (DPUIBTPOM MEXIY
apOUTPOM M MaTepuaiaMu AeJia, HaJTULIO OYeBUAHbIE TTpobaeMbl. Hampu-
Mep, — U 3TO BaXKHO OTMETHUTD IS 11eJIeil HACTOSIIIEH CTaTb — BOBHUKACT
BEPOSITHOCTH TOTO, YTO TMTOHMMAaHUE apOMTPOM BCETO Ziejia B 1IeJIOM OyneT
OIPEeaeIAThCS BRIOOPKON KIIIOUEBBIX BOIIPOCOB (ITPUUYEM COCTaBICHHOM
He UM camuM). M, He Bages caMuMu MaTepuagamMu, apoOuTp MOXKET BIO-
CJICICTBUM HE CMOYb UM HE UMETh TOCTATOUHO YBEPEHHOCTH, YTOOBI OTOI -
TH OT TaKMX M30PaHHBIX KIIOUEBBIX ToUeK. HampoTuB, oHU ellle cubHee
YKOPEHSTCS U YKPETISITCS B €T0 CO3HAHUU.
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3. IOpuauyeckue npueMbl KaK NPUIMHA TUCHYHKIHN

MpbI 0603HAYMIN ITOTEHLIMAJIbHbIE ITPOOJIEMBI 1 CIA00CTH B IIpoLiecce
MPUHSTHUS PELICHU U COBEIIaHNI apOUTPOB U TeTIePb MOXEM NEPEUUCIUTD
KOHKPETHBIE aCIeKThl CTAHAAPTHBIX YCTHBIX U MUChMEHHbBIX ITPUEMOB IIPE/I-
CTaBUTeJEel, KOTOPbIe CAMU MOTYT a) CO3/1aBaTh WU b) yCyryonsiTh JaHHbIE
MpoOIeMbI ¥ PUBOAUTD K TUC(HYHKIIMU 1 COOSIM B ACSITETLHOCTH apOUTPOB,
U TIPEIJIOKUTD MOIXO/IbI, ITO3BOJISIIOIIME 9TOrO U30eXKaTh.

3.1. «Hnugpopmauyuonnas nepeepy3xka» u «HepaseHcneo Cimopon»

Kaxk onmcaHo Bblllie, «MHGOPMAaLIMOHHAS TIeperpy3Ka» JIEXKUT B OCHOBE
MHOI'MX U3 IIPO0JIeM, BOSHUKAIOLIMX B ITPOLIECCE IPUHSTHS PELUICHUIA U CO-
BellaHuii apOUTPOB. B cBsI3M ¢ 3THM HEOOXOAMMO B KOPHE IePEOCMBICIUTD
TO, KaK TOTOBSITCS U IPEJCTaBIISIIOTCSI apOouTpaM aeja. B yactHocTu, cienyer
YETKO OCO3HATh, YTO TEKYyIlasi MOJIEIb OCHOBaHA Ha (PyHIaMEHTaJIbHOM
«HEPABEHCTBE» MEXIy KOMaHIaMU I0PUCTOB — IPEACTaBUTENICH CTOPOH
u apouTpaMu. B To BpeMsi Kak B pacIopsDKeHUM MpPeACTaBUTeNIeid CTOPOH
HaXOIUTCS OOJIbIIOE YMCIIO IOPUCTOB, UX IIOMOIIHUKOB 1 BCIIOMOIaTe/Ib-
HOTO MepCcoHaIa, C TOMOILbIO KOTOPHIX OHU MOT'YT COOpaTh ieTaJIbHEHIIIe
3asIBJICHMSI [UIS TIOIaYM, Y KaXI0ro apOuTpa, CKopee BCero, HeT HUKOTO,
KTO Obl €My IIOMOT, WJIM B JIy4IIeM CJIydae eCTh BCEro OJMH COTPYIHUK
(cexpeTapb) C OUeHb OTpaHUYEHHON — B TEOPUU — POJIbI0. Ecii He MOMHUTH
00 3TOM archaaHce B CBSI3U C KAaXKIOM Mogadeii JOKyMEHTOB, TO apOUTPhI
HEU30EKHO CTOJKHYTCS C IIPOOJEMOI «HEITOIBLEMHOI0» KOJIMYECTBA MaTe-
pUAaJIOB [iea, a TAKKE PUCKOM UCKAKEHUM U IPUMEHEHUsI 9BPUCTUYECKIUX
MPUEMOB, OITMCAHHBIX BBILIIE.

Wrak, npocToe peliieHue — 3TO MpeacTaBieHue Aejia TaKUM 00pa3oM,
YTOOBI €r0 MOXXHO ObLIO MPOYECTh U YCBOUTh B IIOJIHOM 00beMe, T.€. 00ec-
MeYeHMUEe TOro, YTOOBI €0 MOT IIPOYECTh U YCBOUTH OMH YeI0BeK 0e3 Mo~
CTOPOHHE! MOMOIIM 3a pa3yMHOE BpeMsl (W, 4TO OoJjiee peaIMCTUYHO,
YYUTBIBasI «IIEPErPy3Ky paCIUCaHUsI», 32 CPABHUTEIIBHO KOPOTKUIA IIPOME-
JKYTOK BpeMeHH). DTO caMoe OUeBUIHOE TMpeIIoKeHEe, HO BMECTE C TEM
HauboJjiee YaCTO UTHOPUPYEMOE.

3.2. «Bazon u masenvkasa meaexncka»

Kak omnucaHo BbIllIe, TEHACHLIMS ITMUCaTh MEMOPAHAYMBbI TaK, YTOOBI
OCTaBUTb OTKPBITHIMU BCE ITyTHU U BAPUAHTbI, U CKIIOHHOCTb B CBSI3U C 3TUM
BKJIIOYATh B HUX BCE BO3MOXKHBIE BOIIPOCHI, ITOABOIIPOCHL U albTepHAa-
TUBHBIE apTyMEHTHI (UYTOOBI Ha OoJiee MO3MHEM dTare BbIOpaTh U3 HUX
[JIaBHBIE) OKa3bIBAeT IPSIMOE HEraTUBHOE BIIMSIHKE HAa CITIOCOOHOCTD TPH -
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OyHaJsia pyKOBOJIUTH BeIEHUEM Jejia, a TAKXKe XOA0M IPUHSTUS pellIeHU
U COBEIAHUMN.

OT160p MOJKEH MPOU3BOAUTHCS Ha paHHEM 3Tarie, YTOObI 3asIB/ISLIUCD
TOJIBKO T€ BOTIPOCHI (haKTa U Mpapa, KOTOPbIE ACHCTBUTEILHO U HATIPSIMYIO
OTHOCSTCS K peaJIbHbIM OCHOBAHUSIM MCKa U UMEIOT [UISl HUX CYILIECTBEHHOE
3HaYeHUE U Ha KOTOPbIE CTOPOHBI ACHCTBUTEJIBHO OYAYT CChLIAThCS. DTOT
MoaXo/1 OOECIIEYMBAET KPATKOCTb, ICHOCTb, MO3BOJISIET PACCTABUTh AKLIEHTbI
¥ TeM CaMbIM MPEIOCTaBIsIeT CTOPOHAM BO3MOXKHOCTb CAMUM JaTh apOu-
TpaM KapTy U «0aKeHbl», Ha KOTOPbIe MOXKHO OpUEHTUPOBaThCs. JlaHHBI
MpUEM MOXKET OBITh OYeHb MOIITHBIM MHCTPYMEHTOM MHCbMEHHOTO U YCT-
HOTO OTCTaMBaHUS MO3UIIMM KiaueHTa. Ho oH TpedyeT oT mpencraBuTes
CTOPOHBI MY>K€CTBa JIJIsI TOTO, YTOOBI HA paHHEH CTaauM MPUHSTH CIOKHbBIE
peleHus , OTOPOCUTD C1adble UM BTOPOCTEIIEHHBIE aCTIEKThl I HAMETUTD
YETKHUI 1 BBITIOJIHUMBII KypC JIJ1s1 apOUTPOB.

3.3. Komnuaauus u cpasnenue ucmo4HuKos npasa — deée pasHole euu

Pabota 6osblMX KOMaH]I IOPUCTOB, 001a1aI0IIMX BHYILIUTEIbHBIMU NH-
(bopMalIMOHHO-TEXHOJOTUYECKMMU pecypcamMu, 10 TIPUBEICHUIO JIMHHBIX
LMTAT U3 UCTOYHMKOB HA KaXIbIi BOMPOC MpaBa U3 KaxKI0H BO3MOXHOMU
IOPUCAMKIIUM — 3TO 3aHSITUE, CBI3aHHOE C BHICOKUM prcKoM. OHO Takke
YBEJIMUMBAET JiexKallee Ha apouTpax OpeMsi 1 MOXKET TeM CaMbIM CKJIOHUTh
MX K TIOMCKY MPOCTHIX MyTeil pa300paThCs C AETOM.

Camoe rJ1aBHOE — IIOMHUTD O Pa3IMYMU MEXIY CPAaBHUTEIbHBIM MPaBO-
BelIeHUEM U ITPOCTOi KoMmruuisiiueii. [TepBoe npenacrapisieT codoii aHanu3
MCTOYHUKOB U3 IPYTUX IOPUCIUKLIUIA, KOTOPbIE OCOOEHHO 3HAYMMBbI JJ151
JieJ1a WY TOXXIeCTBEHHBI IPUMEHUMbBIM UICTOUHUKAM, YTOOBI COICICTBOBATh
MX TOHMMAaHMIO apOUTpaMU U TeM CaMbIM YOeIUTh MocienHux. Bropas xe
€CTb He 00Jiee YeM HaKOIUIeHUE 1 YBeJMUeHUe KOJNYECTBAa NCTOYHUKOB.

PykoBoasiuii MpuHUKIT B TaHHOM cJilydae BHOBb CaMblil OUeBUIHBIIA:
cenyeT MPUBOAUTH MaTepUasIbl, KOTOPbIE CMOXKET MPOYMUTATh U YCBOUTH
ONIMH YeJIOBEK 0e3 MTOCTOPOHHEN MOMOIIY B pa3yMHbII ITPOMEKYTOK BpeMe-
HU. BTO TpeOyeT IUCIUTUIMHBI B IMTUPOBAHUU UCTOUHUKOB: HEOOXOIUMO
BBIOMPATh U3 HUX TOJIKO KJTIOUEBBIE 1 OITyCKAaTh JIIOObIE MaTepUaIbl, KOTO-
pble UMEIOT JIMIIb BTOPOCTEIIEHHOE 3HAYEHUE WJIM HUYETO He T00aBISIOT,
HO TOJIBKO TTIOBTOPSIIOT MPUHIIUIT, O KOTOPOM MIET PeUb.

3.4. Purxyusa ceudemeabcKux nOKA3anuii

Cragllee B HalllM JHU IMTOBCEMECTHBIM UCIIOIb30BaHNUE CBUIETEIBbCKIX
MOKa3aHMI B KAYECTBE €llie OJHOro Croco0a 3asiBIeHMs MO3ULUH KJIMEHTa
(a He TOJBKO T onrcaHus (haKTOB) TAKKE BICUET CEPhE3HBIN PUCK MCKa-

183



Tobw NaHpay

JKEHMI MBIIIJICHYS ¥ 9BPUCTUKY M3-3a TOTO, YTO BO3JIaraeT Ha apOUTPOB 10~
MOJHUTENBHOE OpeMsi. Y 3TOT puCK HY>XKHO TIIATeTbHO B3BECUTD, YUNUTHIBAS
pacTylIMi Cpeau MeXIyHaAPOIHBIX apOUTPOB CKENTUIIM3M OTHOCUTEIHLHO
3HAaYUMOCTH MOIOOHBIX TOKYMEHTOB CaMUX I10 ceoe.

Kak u ¢ 1100bIMU MTHBIMM TTOAaBa€MbIMU JOKYMEHTAMU, CTaHIapTHAS
MpaKTUKa MOoJauYM CBUAETEIbCKUX MTOKa3aHUI TpeOyeT KOPEeHHOI mepeo-
LIeHKU. B naeane cBumeTeIbCKue MmokasaHusl JOJKHBI MPEACTABISITH COOOM
MOoKa3aHWs CaMOTO CBUAETENsI, KaK Obl CTpaHHO 3TO Telepb HU 3ByYalo,
M COCPEIOTOUYMBATHLCS TOJIBKO Ha TEX BOIPOCAX, KOTOPhIC NEHCTBUTEIHLHO
TpeOyIOT YTOUHEHUSI CO CTOPOHBI CBUNIETENSI, BMECTO MPOCTPAHHOTO Te-
peckasa aena. Yem OoJiee orpaHMueHa JaHHAs 3a1adya, TeM BEpOsITHEe ee
pe3yyIbTart MomaaeT B KapTUHY Jejia apOuTPOB.

3.5. «Ilpoxcycennvie» dxcnepmol

K cTanmapTHOIi TpakTHKe MPUOOILIEHUS K MaTepraliaM Jeja 3aKjoue-
HUI 3KCMEPTOB MPUMEHUMO TO K€ KpUTHUUECKOe 3aMeUaHue, 1 OHa TaKXKe
MOXET BbI3bIBATh U YCYTYOJIATh HAapyllIeHUs B paboTe apouTposn. Kak ObLI10
OTMEUYEHO BBIIIIE, IKCIIEPTHBIE 3aKTIOUEHUST MOTYT NIPEACTaBISATh COOO
Hau0oJiee TPYIHOYCBOSIEMbIE 1 TPEOYIOLIME HAMOOJbIIMX YCUJIMI JU1SI [IOHU -
MaHUSI TOKYMEHTBI B MaTepuajiax apOMTpaxkHOTo AeJia, K KOTOPhIM HEKOTO-
pbie apOUTPBI MOIXOMISAT C ONPENEICHHOI OImackoit (0COOEHHO e/ OHU Ka-
CaIOTCSI CJIOKHBIX BOITPOCOB OLIEHKHN YOBITKOB). C TOYKM 3pEHUST IBPUCTUKU
M MCKaXKEHUH MMOJTyJaeTcsl, YTO BOMIPOCHI, TPEOYIOIIUE SKCIIEPTHBIX 3HAHU,
C MEHBIIE BEPOSITHOCTBIO OYAYT (DUTYpPUPOBATh Cpeanu (PUKCUPOBAHHBIX
OTIpaBHBIX ToueK. Ho gaxe ecnu apOUTPHI He UCTTBITHIBAIOT KOJIEOaHWI TIpH
PacCMOTPEHUHU SKCIIEPTHBIX 3aKJII0UEHM, MX IMoa4ya MOXET CYIIIECTBEHHO
YBEJIMYUTH 0011Iee OpeMs TPOUTEHUS U YCBOSHUS MaTeprasioB feja, KOTO-
poe BO3JIOKEHO Ha apOMTPOB. DTO MOXKET IMTPOUZOMTH MO ABYM ITPUIMHAM:

1) u3-3a o0beMa MoJaHHBIX SKCIEPTHBIX 3aKITIOYEHU I U UX CJTOKHOCTU
IUUISI TIOHUMaHUS;

2) U3-3a IPUBJIICUCHUS «ITPOXKKEHHBIX» IKCIIEPTOB, KOTOPbIE PErYJISIPHO
TOTOBSIT 3aKJTIOUCHUST M JAIOT MOKA3aHUsI ITPU PACCMOTPEHUH CIIOPOB, a TaK-
K€ TIPECTABIISIIOT MHEHUS ¢ IMaMeTPaIbHO OTJIMYAIOIIUMUCS MO3ULTUSIMU
B ITOJIb3Y TOM CTOPOHBI, KOTOPAsl UM TLJIaTHUT.

DTHu nBa dakTopa CUJIbHO 3aTPYIHSIOT 3amady apoutpoB. M BTopoii
(bakTOp MOXKET OCJIOXKHUTH BCE PACCMOTPEHNE B 11€JI0M, ITOCKOJIBKY B OTBET
Ha OIHO 3aKJIIOUEeHHE C TAKOU KpaliHell To3ulIneii, BeposiTHee Bcero, Oymer
MOJAHO 3aKJIIUYEHUE C MPSIMO IIPOTUBOMNOJOXHON MO3ULIMEN B MOJIb3Y
Ipyroii ctopoHbl. Kak ObIJ1I0 OTMEUEHO B OJHOM HellaBHEM apOUTpaxkKHOM
peIIeHUH T10 CIIOPY MEXAY MHBECTOPOM M TOCyIapCTBOM, «|[T|pubOyHan
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OTMEYAET, YTO CTOPOHBI B MHBECTULIMOHHBIX JIeJlaX MOTYT ObITh CKJIOHHBI
HCIIOJIb30BaTh PAIUKAIBbHO OTJIMYAIOLLIUECS MOAXOABI K MPEICTABICHUIO
BOITPOCOB pacyeTa YOBITKOB, YTOObI IOBECTU CBOIO ITO3UIIMIO 10 MAaKCUMYyMa
WJIM CBECTU K MMHUMMYMY TTO3ULIMIO [IPOTUBHOM CTOPOHBI. Takoil KOH(IMKT
MOXET IIPUBECTU K TOMY, YTO apTYMEHTBI O METOJAMKE PACU€TOB U TE€OPUU
OLICHKHU, IIpeajiaraeMble CIIOPSIIIIMMU CTOPOHAMU, OYIyT MepeceKaThCs
B HE3HAYUTEJILHOM CTeNIEHU MJIM He OYIyT MepeceKaThCsl BOBCE» .

B pesynbrare Takasi KOHTPIIPOAYKTUBHS «IIepecTpesiKa» IKCIEPTOB
B HEKOTOPBIX CUTYaLIMSIX MOXKET C/ieIaTh 00JIaCTh CIIOpa, K KOTOPOMY OHa
OTHOCHUTCSI, IIOIIPOCTY HEMPOXOAMMOI JIjisi apOoUTpoB. Y BOT OHU BHOBb
HAYMHAIOT UCKATh OOJIee TIPOCTHIE CITOCOOBI pa300paThCs B Aee.

B cBsI3M ¢ 3TUM BKCHEPTHBIEC 3aKIIOUYEHUS TAKKE TOJKHBI ITOACTPaK-
BaTbCsI IMOJ KOHKPETHBIC HYXXIbI I BO3MOXHOCTHU apOUTPOB — OMSATh-TaKU
4YTOOBI B M€ajIe TTOSIBUTHCS HAa MBICIIEHHOI KapTe CIopa, KOTOPYIO COCTaB-
JISIIOT apOUTPBI, C CAMOT0 Hayasa.

3.6. He ma nybauxa

OnHa U3 pUYMH, TTOYeMY CTOPOHBI B UTOTE TTOAAIOT YPE3MEPHO 00b-
€MHbIE MEMOPAHIYMbI, CBUIETEILCKHE TTOKA3aHMS U 9KCIIEPTHBIE 3aKJII0-
YEHUsI, COCTOUT B TOM, UTO YaCTO 3TU JOKYMEHTBI COCTaBJISIIOT Oe3 yueTa
TOTO, JUISI KOTO OHM ITMIIIYTCSI.

B xoze cocTsi3aTeIbHOTO MPOLIECCa MOXET ObITh €CTECTBEHHBIM COC-
penoTOYMBATh YCUJIUS Ha a) pa3pylleHUU MO3UIMK U OJIarOHaIeKHOCTU
MPOTUBHMKA U b) obecriedeHUM KaTtapcuca JJisl KIUeHTa, KOTOPbI MOT
JIOJITO 3K/IATh IIAHCA JaTh BOJIIO CBOMM PACCTPOSHHBIM YYBCTBAM M CKa3aTh
BCe, UTO X0TeJ10Ch. Ho HU IepBblii, HU MTOCIEIHUIA HE SIBISIIOTCS BEPHBIMU
anpecaTaMu. EAMHCTBEHHOM ITy0JIMKOM, KOTOpast UMeeT 3HaYeHUe, SIBJISIOT-
Ccs1 apOUTPBI, U UX ITOTPEOHOCTH YaCTO BOBCE HE YIOBJICTBOPSIIOT HY HATIAIKK1
Ha MPOTUBHUKA, HU «Tepanusi» I KIKneHTa. B neficTBUTEIbHOCTHY 3TO TP
COBEPILEHHO pa3HbIe 3aaun, KOTOPbIe HUKOIAA HE CIEAYEeT CMEIINBATh.

Kaxplii mogaBaeMblii JOKYMEHT IOJIKEH ObITh COCPEIOTOUYEH UCKITIO-
YUTEJIbHO Ha TeX HECKOJIbKMUX BOIIPOCAX, KOTOPhIE COCTaBy apOUTPOB B ca-
MOM JieJIe HEOOXOAUMO MPOSICHUTD, YTOOBI MPOJIOXKUTH CBOI MyTh K apOu-
TpakHOMY peliieHu1o. U cienyeT pyKoBOACTBOBAThCS ITOM 3afaueii, axe
€CJIM HaIaaky 1 OOBUHEHUSI IIPOTUBHOI CTOPOHBI OCTAHYTCSI Oe3 OTBETA,
a 9MOLIMY KJIMEeHTa — 0e3 BbIX0/a.

' Tenaris S.A. and Talta — Trading e Marketing Sociedade Unipessoal Lda. v. Bolivarian Re-

public of Venezuela, ICSID Case No. ARB/11/26, Award (29 January 2016), T 523 (https://
www.italaw.com/sites/default/files/case-documents/italaw7098.pdf).
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3.7. Hecoeénadenue kyaomyp

B HacTosiiemM aHaiM3e akleHT [eJ1aeTCsl Ha JeCTBUTEIbHBIX ITOTPEO-
HOCTSIX Y BO3MOXKHOCTSIX apOUTPOB B JIIOOOM KOHKpeTHOM zene. B cepe
MEXIYHAapOIHOIro apOuTpaXka 3TO HeU30eXKHO MPEJINOoIaraeT UX BhISIBICHUE
B KaXXJIOM CJIydae, MOCKOJIbKY ITOTPEOHOCTH M BO3MOXHOCTH apOUTPOB
MOTYT CUJIbHO pa3inyaThCsl B 3aBUCHUMOCTU OT 00pa30BaHUsI, KYJIbTYpPHI,
OIbITA Y OXXUAAHUI KaXI0TO U3 HUX.

YacTble olMOKHM 31eCh BKIIOUYAIOT a) YHUBEPCATbHBIIN TMOAXO0 KO BCEM
apoutpam 1 b) 6e3myMHOE MPUHSITUE CTUJISI CTPaHbI, TIe BeaeTcs pa3oupa-
TEJIbCTBO, KOTOPBII 4YaCTO BHIBOIUTCS U3 IIPAKTUKHU €€ CYI0B. B KoHeYHOM
WUTOIe €AMHCTBEHHBIM CAMBIM [JIABHBIM OPMEHTUPOM C TOUKHU 3pEeHMS 3D~
(bekTUBHOTO MpencTaBIeHUs MO3UIIMK KaK YCTHO, TaK U Ha TTUCbMeE OyaeT
onpeleeHue, HaCKOJIbKO 3TO BO3MOXHO, OXUAaHUI KaXa0ro apouTpa.
Ecnu oHu OyayT yIoBI€TBOPEHBI, O0JIee BHICOK IIAHC, YTO IPEACTaBICHHbIE
MaTepuaJibl OBJIMSIOT Ha BOCIIPUSITUE apOUTpoM aena. Eciu e Takue oxu-
JaHMS HE OTIPaBIAIOTCsI, CHOBA BOSHUMKHET PUCK, UYTO apOUTPHI 3aITyTalOTCS
M HaYHYT MCKATh 00Jiee MPOCTHIE ITyTU K PEILICHUIO.

3.8. Caumxom muozo donyuienuii

MHorue ciayiaHus B MeXKIyHapOIHOM apOUTpake HAUMHAIOTCSI C TOTO,
YTO apOUTPHI COOOIIAIOT CTOPOHAM, YTO MPOWIM BCE MaTepHUasbl U YTO
MO3TOMY MPEICTABUTENISIM He HY>KHO TTOBTOPSITh KaKUe-JIM00 13 UX THUCh-
MEHHBIX 3asIBJICHMI B XOJe UX YCTHBIX BhICTYIIeHUit. Ho eciu apouTpax
cenyeT 0OBIYHOMY OIMCAHHOMY BBIIIIE KypCy M MaTepraibl apOUTPaskHOTO
JieJ1la OYeHb 0ObEMHBI, CTOPOHBI MOTYT M HE MIPUHSTH 3TO YTBEPXKICHUE
Bcepbe3. B meiicTBUTEIbHOCTH B HEKOTOPBIX CIIyJasiX YTBEPKIACHUE ap-
OUTPOB O TOM, UTO OHU BCE MPOUJIM, CaMO 10 cebe KpailHe MaJoBEpOSIT-
HO — I10 MEHBIIEH Mepe eCJIM IO, «IIPOUYIN» MTOHMMATh TAKXKE «yCBOMIIN»
U «IIOJIHOCTBIO MOHsUIN». M 3T0 TeM OoJiee Tak, eCid UMEIOTCI KaKue-JIM0o
MPU3HAKU TIEPEeTPy3KU pacIcaHus apoOUTpoB. B MomoOHbIX ciaydasix Kaxy-
11asicst yBEpeHHOCTh apOMTPOB B TIOHMMAaHUU MaTepUaIOB Jejia Ha cCaMOM
JIeJIe MOXET CBUIETEILCTBOBATH O TOM, YTO MMEJ MECTO «(heHOMEH OaKeHa»
M YTO OHM YK€ OTBICKAJIM HEKUIi paboumii crmocod «IpoOUTHCS» CKBO3b
OOMIBIIYIO YaCTh MAaTEPUANIOB.

DddekTUBHBIE YCTHBIC BBICTYTICHUS alBOKATOB B TAKUX CUTYAIHSIX
MOTYT TpeOOBaTh NTUIIOMATUYHOTO MPU3HAHUS TOTrO, YTO, KaK apOu-
TPBI 3asIBUJIM, OHU 3201arOBPEMEHHO MMPOWIM MaTepuasbl, U CTOJb XKe
IUTIOMAaTUYHOTO HATTOMUHAHMS O KJTIOUEBBIX JIEMEHTaX MMMChbMEHHOM
MO3UIIMHU B JTIOOOM Cllyyae, YTOOBl 00eCTIeUnThb MPaBUJIBHYIO PACCTAHOBKY
0aKeHOB.
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3.9. Caumxom maao donyweruil

PaBHBIM 00pa3oM mpencTaBieHNE TTO3UIINN UCXOIs U3 TOr0, 9YTO ap-
OUTPHI HE YUTAIM MaTepUaJibl U He TIOHSUIM apryMEHThI CTOPOH, KoTaa
Ha caMOM JieJie OHM BCE€ MPOYJIM U TOHSUIM, MOXET HAaHECTU OOJIbIION
YPOH. DTO POXIAeT PUCK BBIK/IIOUEHUS] BHUMaHUs apouTpoB. Ho B Ta-
KOM CJjlydyae BO3HMKAET PUCK MX BO3BpaTa K CYILIECTBYIOLIUM «KapTaM»
U KapTUHAaM Jena.

3.10. buu nucomenH020 3A516.A€HUSL NO UMO2AM CAYULAHUS

HakoHelr, cyiiecTByeT mpobyieMa MICbMEHHBIX 3asIBJIEHUI TT0 UTOraM
CyILLIAHMSI.

ITomaya TakMX JOKYMEHTOB CITyCTSI HEKOTOPOE BpeMsI TTOC/Ie OKOHYAHMSI
YCTHOTO CJIyIIaHUs Ha JAaHHBI MOMEHT MPOYHO YKOPEHUIACh KaK 4acTh
CTaHAAPTHOM MOIENN BeIeHNST apOUTpakKHOTO pa3doupareabeTBa. Ho ecnm
B3IJISIHYTh Ha Hee B pa3pese MpooJieM U MOTEHUIMAIbHBIX cJ1aboCcTel po-
1iecca CoBelllaHMsI M MIPUHSTHUS pellieHnii, KOTOpble 0003HAaUYeHBbI BBIIIIE, 3Ta
MpaKkTUKa COMPSKEeHA CO 3HAYMTEIbHBIMU TPYAHOCTSIMU TI0 CJIEAYIOLIUM
IpUYUHAM:

1) Takue nMucbMeHHbIE U3JIOKEHUS MO3ULMU YaCTO MOAMEHSIOT CO0O0i
YCTHbBIE 3aKJIOUUTEIbHBIE BHICTYTUIEHUS WIW KPaTKHE BBIBOABI IO UTOTaM
ocHoBHoro ciymanus. [Tpu aToM Hekast popma pe3roMe Ha JaHHOM 3Tare
pa3dMpaTebeTBa MOXET OBITh KPUTUYECKU BaXKHBIM DJIEMEHTOM YCTHOM
3alMThl MO3ULMUKY aABoKaTaMU. MMEHHO K KOHILy C/ylIaHus apOuTpoB
«IIPOBEJU» MO BCEMY ey, U UM BIOJHE MOXET MOHAA0O0UTHCST TTOMOIIb
B OpraHu3allMy U 3aKperieHUH BCETO UMU YCIIBIILIAHHOTO;

2) CPOKM TTOAAYM MUCHhbMEHHBIX M3JI0XCHUI TTO3UIIMNA 9aCTO TaKOBBHI,
YTO BMECTO MOJBEAEHUSI UTOTOB, KOTAA BCE €Ile CBEXO B KOJJIEKTUBHOM
pasyme cocTaBa apOUTPOB, CIydaeTcs JOJTUI TepepbiB. APOUTPbI MOTYT
MpeaBapUTEIbHO OOCYIUTD AEJI0 MEXAY COOO0I HEMOCPeICTBEHHO Mepe/,
CBOMM OTBHE30M, HO TaKOe 00CYKIeHNEe YaCTO HOCUT OTpaHUYEeHHBIN Xa-
pakTep Bo U30eKaHUE OKOHYATEIbHOTO 3aKperIeHUsI KaKMX-T1U00 MHEHU I
JIO MOJTyYeHUsI MMCbMEHHBIX 3as1BJIEHUI CTOPOH IO UToram caymanus. On-
HaKO M3-3a 3a7epXXKH1, KOTopask TPOMCXOIUT B 3TOM ciIydae, 0oJjiee MeJIK1e
JieTaau aejia Hen30exXHO OJIEKHYT B ITaMsITU KaxKI0ro apouTpa, TeM dosee
ec/ii apOUTphI, pa3be3kasiCh, MePEKI0YAIOTCS Ha IPYTrUe AeJia U CaylIaHusl.
B pesynbrare K TOMy BpeMeHU, KOTJIa OHU MOJy4atoT MUCbMEHHbBIE 3as1Bie-
HUSI 10 UTOTaM CJTYIIaHWsI, BOBHUKAET OMaCHOCTb, YTO YXKe CYILEeCTBYIOIINE
«baKeHbI» BCIUIBIJIA M BHOBD BBIIIJIN Ha TIEPBLIN MJIaH B XapaKTEPUCTUKE
JieJia B MBICJISIX KaXK0ro apouTpa;
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3) Kora Takue MMCbMEHHBIE 3asiBJICHUsT HAKOHELl TTOJAI0TCsI, OHU MOTYT
M00ABUTD K CYIIECTBYIOIIEMY «CITUCKY JJISI YTEHUST» apOUTPOB HECKOIBKO
COTEH IOMOJHUTEIbHBIX CTpaHUII. B CBSI3M C 3TMM OHU MOTYT MOOYAUTH
apOUTPOB BEPHYTHCS K HAWIEHHOMY K TOMY MOMEHTY 00oJiee TTPOCTOMY
pEIIeHUIO.

[TuceMeHHOE 3asIBJIEHUE 110 UTOTaM CITyIIaHMST MOXKET, HalIPOTUB, CTaTh
MOIITHBIM MHCTPYMEHTOM 3aIlUThl MO3ULIUM KJIIMEHTA, €CJIM OHO COCTaBJICHO
KaK pa3yMHbI U yIOOHBIN B paboTe 10OKYMEHT, O3BOJISIIOIINUI pa300paTh-
cs B MaTepuajiax apOUTpaKHOro pa3dupaTesbcTBa. B KaKoM-TO cMbIcTe
OHO MOXKET JaTh apOMTpaM TOT CaMblil OoJiee JIETKUIA MyTh PELIUTh IeJ0,
KOTOPBIN OHU OYAyT UCKaTh B JT1000M ciydae. Ho, 4ToObI 3TO Mpou301110
(Kak ¥ B cityyae co BCEMU IPYTUMHU dJIeMEHTaMU pa3doupaTesibCTBa), Tpe-
CTaBUTEJIb TOJIKEH BBIKJIIOYUTD CBOM «aBTOIMIOT» U IIOAYMATh O TOM, 4TO
JK€ Ha cCaMOM JieJie HY>KHO KOHKPETHBIM apOUTpaM B TaHHOM paccMaTpu-
BacMOM JieJie.
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crieliMaInCT Kadeaphbl MeKIyHapOIHOro YaCTHOTO IIpaBa
HccnenoBarebCKOro IeHTpa YaCTHOTO IIpaBa

nMm. C.C. Anekceesa ripu [1pesunente PO

B cmamve paccmampueaemes uHcmumym MediCUHCMUMYYUOHAAbHOIL
KoHcoaudauuu — 00seduHeHus: apoumpascHulX pasoupamenbcma, Ha4amoix
6 PAMKAX PA3AUUHbIX apOUmMpaxschvix peeramenmos. [lpedsoxcenue o 66edenuu
cucmembl MEJICUHCMUMYYUOHANbHOU KOHcoaudayuu 6u.10 o38yyero 6 2017 e.
8 Memopandyme Cuneanypckoeo mexcoyHapooH020 apoumpaicHo2o ueHmpa.
B cmamuve npednpunsma nonvimka ocmuicAeHUs 8bICKA3AHHBIX 8 0aHHOM Me-
MopaHdyme npednolCeHUll ¢ MOYKU 3peHUs meopull MejicdyHapooHo20 apou-
mpaxca. Paccmampusaromes: 603modicHble npeumyuecmea u NOMeHyUa bHble
He0oCmamiu yKa3aHH0e0 MeXanusma, a maxice npoyeccyanvhvle npooiemo,
KOmopble MO2Ym 803HUKHYMb @ CEA3U C MEICUHCMUMYUUOHANbHBIM 006e0uU-
HeHueM. B amom konmekcme o0cyicoaromes makice 60npocyl onpedeseHus
0peana, KOMNnemeHmHO20 NPUHUMAMb PeuleHue 0 KOHCOAUOAUUU, U Kpumepues,
Ha 0OCHOBAHUU KOMOPBIX OYyO0em NPUHUMAMbCS MaKoe peuleHue.

Karouesvie crosa: mesxcuncmumyyuonantbhas KOHCOAUOAUUs; paspeuierue
KOMAAEKCHBIX CNOPO8,; ABMOHOMUS 804U CIOPOH; (hOpMUPOBAHUE apoumpaic-
H020 mpubyHaaa; mecmo apoumpasica,; npusHaHue U npusedeHue @ UCNoHeHue
apoumpajicHvlx peueHui.
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The article considers the concept of cross-institutional consolidation —
a merger of arbitration proceedings commenced under different arbitration rules.
The proposal to introduce an inter-institutional consolidation system was an-
nounced in 2017 in the Memorandum of the Singapore International Arbitration
Centre. The article attempts to assess proposals expressed in the Memorandum
from the standpoint of the theory of international arbitration. Authors scrutinize
possible advantages and disadvantages of such mechanism, as well as procedural
problems that may arise in connection with cross-institutional consolidation.
To this effect, issues of determining the body competent to make a decision on
such consolidation, as well as the criteria on the basis of which such a decision
will be made, are discussed.
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tion and enforcement of arbitral awards.
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1. KoHconuaauus apoOuTpaKHbIX pa30UpPaTeIbCTB:
HCTOPHS BONPOCA, ETH, COBPEMEHHOE PEryJIMPOBaHNE

[TocTostHHOE yCI0XKHEHUE YaCTHOIIPABOBBIX MHCTUTYTOB BKYIIE C pa3BU-
THEM BCEBO3MOXXHBIX (DOPM TPaHCTPAHUIHBIX KOMMEPUECKMX OTHOILLIEHUH,
YUYaCTHUKM KOTOPBIX 3a4aCTYIO0 BHIOMPAIOT MEXIYHAPOIHBIM apOUTpak
B KauecTBe crocoba pa3pelieHus CIopoB', HEM30e3KHO BJIeUeT afanTalnio
MPOLEIYPbl UX PACCMOTPEHUSI K HOBbIM 9KOHOMHUYECKUM PEATIUSIM U 3a-
MpocaM UX CTOPOH.

OmgHMM M3 aCIeKTOB COBPEMEHHOTO TPaHCTPAHUYHOT'O TOPTOBOTO 000-
poTa SBIASIETCS KOMIUIEKCHOCTh TAKMX OTHOILEHUI U MHOXECTBEHHOCTb
MX y4acTHUKOB. Tak, COBpeMEHHbIe 9KOHOMUYECKHNE OTHOIIIECHUS 3a4a-
CTYIO0 BKJIIOYAIOT AESATEIbHOCTh TPAHCHALMOHAJIbHbBIX KOPIIOpALIWiA, TPYIII
KOMMNAHUM, BKJIIOYAIOLIMX HECKOJIBKO CAMOCTOSITEIbHbBIX OPraHU3alui
B Pa3IMYHBIX IOPUCIUKIIMSIX, @ KPYITHBIE ITPOEKTHI e1Ba 11 00XoasaTcs 6e3
CJIOXKHOTO MEXXIYHAPOIHOIO CTPYKTYPUPOBAHMSI.

3aKOHOMEPHBIM CJIEICTBUEM YMHOXEHHSI YYaCTHUKOB 1 CBA3EH MEXITy
HUMMU SIBJISIETCS BOSHUKHOBEHME CITIOPOB HAa PA3HbIX ATanax OJHON SKOHO-
MMUYECKOM LIETTOYKU WM B paMKaX HeCKOJIbKUX CBSI3aHHBIX 10roBOpoB. [1pu
3TOM TaKW€ CMOPbI 324ACTYIO HE TOJIBKO 3aTPAaruBalOT MHTEPECHI UX HETO-
CPEACTBEHHbBIX YYAaCTHUKOB, HO Y BJIMSIOT HA APYTUE, CBSI3AHHbBIE CO CIIOP-
HBIMM MPaBOOTHOIIIEHUs. PaccMoTpeHre TaHHBIX CIIOPOB MOXKET OBITh
COIPSIKEHO C LETIBIM PSIAOM MPOOJIEM, KaK TO: BO30YKIEHUE yYaCTHUKAMU
HECKOJIbKUX MapalieJIbHbIX pa30upaTesbCTB, KOTOPhIE MOTYT IMPUBECTU
K BBIHECEHU IO HECKOJIbKUX MPOTUBOPEYALLUX APYT APYTY PEIIEHU; CIOXK-
HOCTH C TMOJIyYeHUEM J0Ka3aTeIbCTB 1 U3ydeHHEM (PaKTUIECKUX 00CTOsI-
TEJLCTB JejIa, KOTOPbIe TAKXKe YBEJIMUMBAIOT MaTepUaIbHbIE M BDEMEHHbBIE
MU3JIEP>KKU CTOPOH CIOpa, U, HAKOHEL, BO3MOXHbIE 3aTPYAHEHUS WU He-
BO3MOXHOCTb MOCJIeAYIONIEro 3(hMeKTUBHOIO MPUBEACHUS B UCTIOJTHEHHUE
BbIHECEHHBIX apOUTPAXKHBIX PELLICHUM.

B 3710i1 cBI31 MHCTUTYT KOHCOMIALIMH, 10, KOTOPOH ClIeyeT IOHUMATh
00beNMHEHNE HECKOJIbKIX apOUTPaKHBIX pa30MPaTeIbCTB, UMEIOIIUX ONM-
HaAKOBBIN MJIM pa3INyaolIniics CyObeKTHBIN COCTAB’, IIPEACTABIsIET COOOM
MeXaHM3M, HallpaBJeHHbII Ha MOBBIIIIEHUE 3 (GEKTUBHOCTU pa3pelieHUs

2018 International Arbitration Survey: The Evolution of International Arbitration (http://
www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Sur-
vey-report.pdf). P. 5.

Born G.B. International Commercial Arbitration. Kluwer Law International, 2014. P. 2564.
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KOMMEPYECKHUX CIIOPOB, IMTOCKOJIbKY OObeAMHEHNE apOUTPAXKHBIX pa3oupa-
TEJILCTB B €AMHBINA apOUTPaXKHBIM MPOLIECC SIBJISIETCS OIHUM M3 CITOCOOOB
yCcTpaHeHMsI 0003HaYEHHBIX PUCKOB'.

Kak Oymer moka3aHO HMXE, XOTSI HEKOTOpPbIE MPABOMOPSIAKUA TIPU
OIpee/IEHHbIX YCIOBUSIX JOMYCKAIOT BO3MOXHOCTh KOHCOJMIALIMU ap-
OUTpakKHbIX pa30UPaATENILCTB B OTCYTCTBUE COIJIACUsI BCEX CTOPOH’, B CUJTY
KOHCEHCYaJIbHOM IIPUPOJIbI CAMOTr0 apOUTpaxka IMpUMEeHEHUE MHCTUTYTA
KOHCOJIMAALIMU TPeOYeT, UTOObI yUaCTHUKM apOUTPaKHBIX pa30MpaTe/IbCTB
BbIpa3WJIM CBOE COIIacue Ha UX 00beauHeHue. B TO ke BpeMsi BKIIIoYeH1e
MOJIOXKEHMI, KACAIOLIUXCS PETYJIMPOBAHUS MHOTOCTOPOHHMX CIIOPOB, B CO-
[JIAIIEHMSI CTOPOH SIBJISIETCSI CKOPEe UCKJIFOUEHUEM, YeM OOILEIPUHSITON
MPaKTUKOIA', TO3TOMY O0Jiee peaJTuCTUYHBIM IIPEICTABISETCS BbIpaXeHue
CTOPOHAMM KOCBEHHOTO COIIACHSI Ha KOHCOJMAALNIO — MYTeM OTChUIKM
K HOpMaM, PEeryJIUpPYIOLIUM 3Ty IPOLEAYpY.

BMmecte ¢ TeM HOpMaTUBHOE 3aKpeIUIeHUEe MHCTUTYTa KOHCOJIUAAIUN
SIBJIICTCSI HEOMHOPOIHBIM: B FOPUCAUKIIMSIX, Ybe 3aKOHONATEILCTBO OCHO-
BaHo Ha TunoBom 3akoHe FOHCUTPAJI o MexxayHapoIHOM TOPTOBOM
apoutpaxe (manee — Tumnooit 3akoH FOHCUTPAIJI), Bompocam KoHCO-
JIMAAIMY BHUMaHUe 00bIYHO HE YIEISIeTCs, TOIIa KaK MHbIE IOPUCAMKIINN
PEryJIUpPYIOT 3TOT BOIIPOC HA 3aKOHOIATEIbBHOM YPOBHE"®,

B omimume ot HaLIMOHATBHBIX 3aKOHOAATEIE, OOJBIIMHCTBO apOUTpaK-
HbBIX YYPEXACHUI, Clienysl TOTPEOHOCTSAM YYaCTHMKOB CIIOPOB®, BKJIIOYMIIO
B CBOM PErJIaMEHTHI MOJIOXKEHUSI, PETYIUPYIOIIe 00beIMHEHNE apOUTpaK-
HbIX pa3oupaTeabcTB’. [1pu 3TOM Takoe peryJrpoBaHKe B YACTU IEPEUHS

1 o
ﬂ,a.nee JJIA TEJIEU HACTOSAIIETO UCCICOOBAHMA TEPMUHDBI «KOHCOJIMAALIUSA» U «00benuHe-

HHE ap6I/ITpa)KHI>IX pa36I/IpaT6HbCTB>> TIpEaIIoJaararoTCs B3auMO3aMEHACMbBIMU.

Crarbst 1046 T'TIK (Wetboek van Burgerlijke Rechtsvordering) Hunepnanmos (https://wetten.
overheid.nl/BWBR0001827/2019-10-01), ct. 2 [Tpunoxenus 2 K OproHaHcy 06 apouTpaxe
(Arbitration Ordinance) ['onkonra 2011 r. (https://www.elegislation.gov.hk/hk/cap609).

Tong Chun Fai E., Dewan N. Drafting Arbitration Agreements with “Consolidation” in
Mind? // Asian International Arbitration Journal. 2009. Vol. 5. Issue 1. P. 73—74.

Crartbst 35 3akoHa 00 apoutpake (Arbitration Act) Aurun 1996 r. (http://www.legislation.
gov.uk/ukpga/1996/23/section/35), ct. 26 3akoHa 06 apoutpaxe (Arbitration Act) CuH-
ramypa 2001 r. (https://sso.agc.gov.sg/Act/AA2001), cT. 23a 3akoHa 06 apoutpaxke (Lag
(SFS 1999:116) om skiljeforfarande) [l Beruu 1999 r. (https://lagen.nu/1999:116).

Cwm., Hanipumep: LCIA 2018 Annual Casework Report (http://www.lcia.org/media/down-
load.aspx?Mediald=772). P. 17.

K npumepy, npu npuHATAN APOUTPAKHOTO periiaMmeHTa MeKIyHapoIHO TOPTOBOiA Ta-
natel (MTIT) (International Chamber of Commerce (ICC)) 2012 r. B Hero Obljia BKJIIOUE-
Ha cT. 10, permaMeHTupyolas KOHCOIUIAINIO apOUTPAXKHBIX Pa30UPATEITbCTB.
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YCJIOBUI [UIsI YAOBJIETBOPEHUSI 3asiBJICHUSI O KOHCOJIMAALIMU, OpraHa, KOM-
METEHTHOIO pa3pellaTh JaHHBIA BOIIPOC, U MOPsIIKA MPUHATUS COOTBET-
CTBYIOIIETO PEIICHMSI MOXET CYIIECTBEHHO Pa3iMyaThCsl B 3aBUCUMOCTH
OT perjaMeHTa (CM. 00 3TOM MOAPOOHEE HIXKE).

B yeM Bce Benmyline apoUTpaxkHbIE PErJIAMEHTHI IO pACCMaTPUBACMOMY
BOIIPOCY COBIMAJAIOT, TaK 3TO B TP€OOBAHUHU TOTO, YTOOI BCe OObEAMHSIC-
Mble pa30UpaTesIbCTBA PEryJIMpPOBAIKCh UMEHHO TEM PErJlaMEHTOM, KOTO-
pBIli TIpeaycMaTpuBaeT KOHCOMMAAo. TakuM 00pa3oM, BO3MOXKHOCTD
00beIMHEHUsI CIIOPOB, HAYAThIX B Pa3HBIX apOUTPAKHBIX YUPEKICHUSIX,
Ha CEerO[HSIIIHUI IeHb OTCYTCTBYET.

B 1iessix mpeonosieHust yKa3aHHOTO MPENSITCTBYSL U ITOJHOLIEHHOTO 1C-
MOJIb30BaHUs TIPEUMYIIECTB MHCTUTYTa KOHcomuaamu CUHramypcKui
MEXIyHapOIHbBIN apOUTpakHbIN LIeHTP (Singapore International Arbitration
Centre (manee — SIAC)) B 2017 r. onydonukoBan MemopaHIyM ¢ TIpeaio-
JKeHMEM BBEJICHUST CUCTEMbI TaK Ha3bIBAEMOM «MEXUHCTUTYLMOHATbHOM
KOHCOJIMIALIUM»', T.€. BO3MOXHOCTU 00bEeIMHEHMSI apOUTPaskKHbIX pa30u-
paTesibCTB, MPOBOAMMBIX 110 Pa3IMYHbIM apOUTPaXKHBIM PErjiaMeHTaM U ajl-
MMHUCTPUPYEMBIX Pa3HBIMU apOUTPAKHBIMU YUPEKACHUSIMU. YKa3aHHbBII
JIOKYMEHT He CTaBUT CBOEIA 1IeJIbI0 YPEryJIMpoBaHUe BCeX MPOLECCYalbHbIX
BOITPOCOB, KOTOPbIE MOTYT BO3HUKHYTb MPY MEKUHCTUTYLIMOHAIbHON KOH-
conupanuu. Tak, K mpumepy, Memopanaym SIAC He 3aTparuBaeT Ipyrux
MpolieccyalbHbIX UHCTUTYTOB IIPUBJICYEHUST TOTIOIHUTEIbHBIX YYACTHUKOB
cropa (intervention / joinder). ITo MOHATHBIM MPUYKMHAM TaKXXe HE pac-
CMaTpHUBaeTCs BOIPOC ACHCTBUS MEKUHCTUTYILIMOHATBHOM KOHCONIMAALIMHT
B OTHOIIIEHUHU apOUTPaKHBIX pa3oupartenbeTB ad hoc. Kpome Toro, Memo-
paHayM SIAC UCXoauT U3 HEOOXOAUMOCTH MASHTUYHOCTU MeCTa apOuTpaxka
00beIMHIEMbIX Pa30MpaTe/IbCTB, TOTAA KaK aBTOpaM HACTOSILIEH CTaTbh
3TO TpeOOBaHME HE MPEACTABISAETCs CTOJb OYEBUIHBIM (CM. MOAPOOHEE
. 4.3 HIKe).

Takum obOpa3oM, B HacToOsIel cTaThe MPEANPUHSITA MOMNBITKA pac-
CMOTPETh MHCTUTYT MEXKMHCTUTYLIMOHAIbHONM KOHCOIUAALIMY apOUTpaK-
HBIX pa30MpaTesIbCTB KaK ¢ TOUKM 3PEHMUS MIPEIIOKEHMI, BbICKa3aHHbIX
B Memopannyme SIAC, Tak u 3a ero npeaenaamu. ABToOpaMu MpeajaraeTcs
JIOTHKa, MO3BOJISIONIAsl, KaK IIPEICTaBIISIETCs], TEOPETUYECKU 0O0CHOBATh
BHEIPEHME MEXaHM3Ma MEXXMHCTUTYLIMOHAIBHOM KOHCOJMAALIMUI U CIIOCO-
OBl ero MPUMEHEHHUS B apOUTPaXKHbBIX Pa30MpaTeIbCTBAX B CBETE KOHCEHCY-

' Memorandum Regarding Proposal on Cross-Institution Consolidation Protocol (http://siac.

org.sg/images/stories/press_release/2017/Memorandum%200n%20Cross- Institutional %20
Consolidation%20(with%20%20annexes).pdf) (nanee — Memopanaym SIAC).
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aJTbHOTO XapaKTepa apouTpaxka M MpaKTHIeCKH MOJTHON HeTOIMYCTUMOCTH
«IIPUHYIUTETLHOTO» 00beIMHEHUSI COOTBETCTBYIOIINX CITOpPoB. Kpome
TOTO0, B CTaThe PACCMAaTPUBAIOTCSI HEKOTOPBIE M3 MHOXKECTBA MPOLIeCCyalb-
HBIX BOIPOCOB, KOTOPBIE MOTHUMAET MEXaHU3M MEKUHCTUTYLIOHAIBHOM
KOHCOIUOAILINU, U TIpeIarafoTCs BO3MOXKHBIC YT UX PEIICHMUSI.

2. ABTOHOMHS BOJIH CTOPOH U peajim3anmsi MCXaHU3MOB
MC)KHHCTHTyuHOHEUIbHOﬁ KOHCO/IMJAIINH

OmHUM U3 KITIOYEBBIX BOTIPOCOB, KOTOPHIE 3aTparuBaeT NeiCTBHE Me-
XaHMW3Ma MEXUHCTUTYLIMOHAIbHOM KOHCOIUAAIIUM, SIBJIIETCS coryiacue
CTOPOH Ha TaKyr KOHCoJuaaiuio. B 1ieom Bompoc coryiacust Ha 00bean-
HEHMe apOUTPaXKHBIX Pa30MPaTETbCTB He SIBISICTCS YHUKAJIbHBIM UMEHHO
JUTSI MEXXWHCTUTYIIMOHATLHOW KOHCOJMUIAIINY, TTO3TOMY OOJIbIIasT YacTh
TEOPETUYECKUX W TPAKTHUECKUX PEIICHNI, pa3pabOTaHHBIX JUIsI KOHCOJIH-
ALK pa30oupaTeIbcTB B paMKaxX OMHOTO apOMTPaXKHOTO persiaMeHTa, OyneT
pUMEHNMA U IUTST pa3pelIeHrs] BOITPOCOB, BO3SHUKAIOIINX TIPY MEXKMH-
CTUTYLMOHALHOI KOHcouaauu. [1pu a3ToM ¢ yueTom mpolieccyaabHbIX
CJIOKHOCTEI, UMMAHEHTHO MPUCYIIUX 00beTIMHEHUIO CIIOPOB, PACCMaTpH-
BaeMbIX pa3HBIMU apOUTPAKHBIMU YIPEKICHUSIMU, TaKHUE BOIIPOCHI, KaK
oIpenesieHr e OpraHa, yIIoJJHOMOYEHHOTO Ha IIPUHSITHAE PEIIeHUST 0 KOHCO-
JIUIALIAN, WIN CTIOCOOBI BBIPAKEHUST COTIIaCHsl YUaCTHUKOB Pa30oUpaTebCTB
Ha UX 00beAMHEHME BCTAIOT C HOBOI CUJION.

ITpumevaTenbHO, YTO BOIIPOCHI 00beIMHEHUST apOUTPaKHBIX pa3oupa-
TeJbCTB HAMPSIMYIO He 3aTparuBaiorcs Hu Konpenmueit OOH o mpusHa-
HUM U TIPUBEJICHUH B CTIOJTHEHUE HHOCTPAHHBIX ap6I/ITpa)KHBIX pelIeHu i
(Hblo-Mopk, 10 uionst 1958 r.) (nanee — Hpio-Mopkckast KOHBeHLNUS)',
Hu TunosbiM 3akoHoM FOHCUTPAIJIL. B To ke BpeMs HEKOTOpbIE aB-
TOpPBI OTMEUAIOT, YTo nojoxeHust cT. 11 Hpio-MopKcKoit KOHBEHIINH,
peryaupyloliye Mpu3HaHue apoOUTPaKHBIX COTIAllleHUH, moapazymMme-
BAIOT TaKKe M MPU3HAHKE COTJIAllIeHUsI CTOPOH O BOBMOXKHOCTH ITPOBEJIe-
HUsI KOHCOJMIMPOBAHHOIO apOUTPaKHOTO pa3douparesibcTBa’. 3a4acTyio
3TOT BOIIPOC OOXOIST M HAllMOHAJIbHBIE 3aKOHOATe N (KaK, HalIpuMep,

IMo 3astBieHuo pod. A. BaH neH Bepra, Hpio-MopKcKast KOHBEHIIHS «He COIEP3KHT 110~
JIOXKEHUI 0 MHOTOCTOPOHHUX criopax» (Berg A.J. van den. The New York Arbitration Con-
vention of 1958: Towards A Uniform Judicial Interpretation / T.M.C. Asser Institute. Klu-
wer Law & Taxation Pub., 1981. P. 168).

> Born G.B. Op. cit. P. 2570—2571.
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Bo ®panunu', lIsetimapun’ wan Urtanun’). Ecau e oH peryaupyercst
Ha ypOBHE HALMOHAIBHOTO 3aKOHOAATEIbCTBA, TO TAKOE PEryJIUpOBaHUE
oJapa3ymMeBaeT HeOOXOAUMOCTh COIJIACHUSI CTOPOH [UISl KOHCOJMIALIMNI®,
I1pu 5TOM 3aKOHOAATENbHOE 3aKPEILIEHIE BO3MOXHOCTU «IIPUHYIUTEb-
HO#» KOHCOJIMIALKMU — B OTCYTCTBUE IIPSIMOTO MJIM IOIpa3yMeBaeMOro
corJIacusi CTOPOH — SIBJISIETCS PEAKUM UCKIIOYEHUEM U MIPUMEHSIETCS
C CYLIECTBEHHBIMU OFOBOPKAMMU®.

XOTs1 KpYT I0pUCAUKIINIA, IPSIMO TOMYCKAIOIIMX KOHCOJUAALIMIO B OT-
CYTCTBHE COIJIACHSI BCEX CTOPOH, BeCbMa OrpaHUYeH, MHTEPECHO OTMETUTD
CJIeayIOLIMe PacCyXAeHH s psiia KOMMeHTaTopoB. HecMOTpst Ha ycTaHOB-
nenHslit ct. V(1)(d) Holo-MopKcKoit KOHBEHLIMM TPUOPUTET COMTALLICHUST
CTOPOH HaJ TOJOXEHUSIMU MpaBa MecTa apOuTpaxa, B CUTyallM1, KOTaa

CwMm. ct. 1504—1527 TTIK (Code de procédure civile) ®pannunu (https://www.legifrance.
gouv.fr/affichCode.do?cidTexte=LEGITEXT000006070716). Tem He MeHee TpeOOBaHME
0 HEOOXOIMMOCTH COTJIACHUST CTOPOH Ha KOHCOIUAALINIO apOUTPAKHBIX Pa30npaTesbCTB
TIOJIYYMJIO CBOE 3aKperuieHue B cyneOHoit pakTuke (cM.: OIAETI et Sofidif ¢/ COGEMA,
SERU, Eurodif, CEA, CA Versailles (Chambres réunies), 7 mars 1990, Rev. arb. 1991, 326,
note E. Loquin).

CM. cT. 176—194 3akoHa 0 MexxIyHapoaHOM yacTHOM TipaBe (Bundesgesetz tiber das Inter-
nationale Privatrecht (IPRG) / Loi fédérale sur le droit international privé (LDIP)) I1IBeii-
uapuu 1987 r. (https://www.admin.ch/opc/de/classified-compilation/19870312/index.
html). B yacTu BHyTpeHHero apbuTpaxa qaHHBI Bonpoc yperynuposaH B ct. 376 TTIK
(Zivilprozessordnung (ZPO) / Code de procédure civile (CPC)) [Beiitapuu (https://www.
admin.ch/opc/de/classified-compilation/20061121/index.html).

Cwm. ct. 806—840 I'TIK (Codice di procedura civile) Utamu (https://www.altalex.com/doc-
uments/codici-altalex/2015/01/02/codice-di-procedura-civile).

Cw. cT. 35 3akoHa 00 apoutpaxke Aurauu 1996 r.

Cwm. cr. 1046 TTIK Hunepnannos, ct. 2 Ipunoxenus 2 OpnoHaHca 00 apouTpaxe I'OHKOH-
ra 2011 r. B yactu 1onmycTMMOCTH KOHCOIMIALIMY apOUTPasKHBIX pa3oMpaTeIbCTB O peliie-
HUIO CcyJia B OTCYTCTBHE COIIacust BceX cTOpoH B pa3HbIxX mtatax CILLA cMm.: Barron W.M.
Court-Ordered Consolidation of Arbitration Proceedings in the United States // Journal
of International Arbitration. 1987. Vol. 4. Issue 1. P. 81—86; Branson D.J., Wallace R.E., Jr.
Court-Ordered Consolidated Arbitrations in the United States: Recent Authority Assures
Parties the Choice // Journal of International Arbitration. 1988. Vol. 5. Issue 1. P. §9—94.

Tax, monoxenus cT. 1046 T'TIK HumepnaHmoB paciipoCTpaHsIIOTCs TOIBKO Ha apOUTPaXK-
HbIe pa30upaTesbcTBa Ha TeppuTopuu HumepiaHmIoB, a TakkKe OCTAaBISIOT CTOPOHAM
BO3MOXHOCTb UCKITIOUUTD X IpuMeHeHue. [1punoxenue 2 OpnonaHca o6 apoutpaxe
['onkonra 2011 . MO YMOTYaHUIO pacCTIPOCTPAHSIETCS] TOJIBKO HA BHYTPEHHUI apOUTpaxk
(domestic arbitration) 1 comep>XUT JUIIIL yKa3aHUE Ha BO3MOXHOCTb YYaCTHUKOB MEXKIIy-
HapOTHOTO apOUTpaxka CBOUM COTJIALIICHUEM PACTIPOCTPAHUTH Ha ceOsl IeCTBUE ITOTO
perynupoBaHusl. [1o BOrpocy «IpuHYIUTETbHON» KOHCOMUIAIINY Pa30upaTebeTB apou -
tpamu cM.: Platte M. When Should an Arbitrator Join Cases? // Arbitration International.
2002. Vol. 18. Issue 1. P. 67—82. https://doi.org/10.1023/A:1014252924905
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MpaBoO MecCTa apOUTpaka yCTaHABIMBACT MPABUIIO O «IIPUHYIUTEIbHOM»
KOHCOJIMJALIMM, TaKasi KOHCOJIMAAIMsl He OyIeT HapylIeHeM COIIaco-
BaHHOI1 CTOPOHAMMU IPOLIEAYPhl apOUTpaxa, IOCKOJIbKY CaMO COIJIallleHUE
CTOPOH MOJBEPraeTcst OrpaHUYEHMSM, YCTAHOBJICHHBIM HOpMaMU IIpaBa
Mecra apouTpaxa'. OgHaKo 3Ta JJOTMKa IIPUMEHMMA TOJbKO B CUTYallUH,
KOIJa HOPMbl HAlIMOHAILHOI'O 3aKOHOATEIbCTBA O «IIPUHYINUTEIbHO»
KOHCOJUIALIMY UMEIOT MMIIepaTUBHBIN XapaKTep.

BonblIMHCTBO apOUTpaXKHBIX YYPEKIEHUIA B COOTBETCTBYIOIIMX TTOIOKE-
HUSIX CBOMX PETJIAMEHTOB TaKXKe HANEJISTIOT apOUTPOB MIIM CaMO apOuTpak-
HOE yupexaeHue BeCbhMa OrpaHUYeHHBIMU TTOJIHOMOYMSIMU,, IIPEANIOYUTAS
CJIeI0BaTh JOrOBOPEHHOCTSIM CaMUX YYaCTHUKOB CITopa’.

Takum o6pa3om, ¢ y4eTOM JTOTOBOPHOI MPUPOILI apOUTpaxKa mist ad-
COJIIOTHOTO OOJIBIIIMHCTBA CJIy4aeB corjlacue CTOPOH Ha 00beIMHEHUE ap-
OUTpaXKHBIX pa30MPaTENIbCTB SIBISCTCS conditio sine qua non. B aToli CBSI3U
MPEACTABISIETCS HEOOXOAUMBIM PACCMOTPETh Te (DOPMBI M CITOCOOBI BhI-

Poudret J.-E, Besson S. Comparative Law of International Arbitration / Trans. by St.V. Berti,
A. Ponti. Sweet & Maxwell, 2007. Para. 249.

Cwum. c1. 10(a) Apoutpaxnoro pernamenrta /CC 2017 r. (https://iccwbo.org/content/
uploads/sites/3/2019/01/icc-2017-arbitration-and-2014-mediation-rules-russian-
version.pdf), ct. 19(1)(d) ApouTtpaxkHoro pernameHTa Kutaiickoii MeXaIyHapoIHOM
TOProBO-3KOHOMUYECKOM apouTpaxkHoit komuccuu (China International Economic
Trade Arbitration Commission (nanee — CIETAC)) 2015 r. (http://www.cietac.org/
Uploads/201904/5caae5be03bb5.pdf), ct. 8(1)(a) [MpaBmr MexmyHapoaHOTO apOUTpaka
MexnyHapomHOro HeHTpa 1o yperyaupoBanuio criopoB (MIIYC) (International Centre
for Dispute Resolution (nanee — /CDR)) 2014 r. (https://www.icdr.org/sites/default/
files/document_repository/ICDR_Rules.pdf), ct. 28.1(a) ApGuTpakHOTO periameH-
Ta JJIsl aIMUHUCTPUPYEMBIX apOUTPaXKHBIX pa3oupareabcTB [ OHKOHICKOro MeXIyHa-
ponHoro apoutpaxHoro eHtpa (F'MAL) (Hong Kong International Arbitration Center
(nanee — HKIAC)) 2018 r. (https://www.hkiac.org/sites/default/files/ck_filebrowser/
PDF/arbitration/AARules2018_Russian.pdf), crt. 22.1(ix) ApOUTpakHOTo perjiameH-
ta JlonmoHckoro MexmyHapoaHoro tpereiickoro cyna (JIMTC) (London Court of
International Arbitration (nanee — LCIA)) 2014 r. (https://www.Icia.org/media/download.
aspx?Mediald=410), ct. 15(1)(i) ApouTpakHOTO peraameHTa ApOUTPaXKHOTO MHCTUTYTa
Toprogoii nanarsl Crokrosnbma (Stockholm Chamber of Commerce (nanee — SCC)) 2017 r.
(https://sccinstitute.com/media/ 1407441 /arbitrationrules_russian_2020.pdf), cT. 8.1(a) Ap-
ourpaxHoro permamenta SIAC 2016 r. (https://www.siac.org.sg/images/stories/articles/
rules/2016/SIAC%20Rules%202016%20(Russian%20version) Complete.pdf), § 12(1) Ipa-
BIJT apOUTpaxa MeXIyHapOomHbIX KoMMepueckux criopoB MKAC nipu TIIIT PO (http://
mkas.tpprf.ru/download.php? GET=FtYzl HQmKbs8%2BpR5giBPcqbaSCHiBI8vUj8bJa
topg9hYWFhYWFhYWFhYWFhYWFhDMIJIST%2B5P) 2017 r., ct. 33(1) ApoutpaxHoro
pernameHTa Poccuiickoro apoutpaxxHoro LeHTpa npu Poccuiickom MHCTUTYTE COBpPEMEH -
Horo apoutpaxa (manee — PALL mpu PUUCA) 2019 1. (https://centerarbitr.ru/wp-content/
uploads/2019/11/pernament-2019.pdf), ct. 28(1) PermamenTta ApOUTpaskHOTO LIEHTPA TPU
Poccuiickom coro3e npoMbILIIEHHUKOB U nipeanpuHumateneit (nainee — ALl mpu PCITIT)
2018 . (https://arbitration-rspp.ru/documents/rules/regulation/).
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paXkeHUs COorjiacysi, KOTOpble MOTYT ITO3BOJIUTh Peain30BaTh MEXaHU3MbI
MEXUHCTUTYLIMOHATIBHOI KOHCOJIMIALIUY.

HauGosee oyeBUIHBIM CITIOCOOOM BbIPAaXKEHUsI COIVIACKSI, KOHEYHO, SIBJISI-
eTCsl IIpsIMOe corjialiieHne GakTHYeCKUX WIK ITOTeHIIMAIbHBIX YYaCTHUKOB
criopa, Oyab TO B apOMTPaXKHOI OrOBOPKE MPY 3aKJIIOUEHUU JOr0OBOpa W1
BIOCJIEACTBUM, JO WUJIU MOC/I€ BOBHUKHOBEHUS criopa. OIHAKO yperyanupo-
BaHMe B apOMTPaXKHOI OrOBOPKE BOIIPOCOB KOHCOIMAALIMMI Pa30UpaTe/ibCTB
SIBJISIETCSI CPABHUTEJIBHO PEIKUM SIBJIEHUEM B KOMMEPYECKOI ITPaKTUKE'; TeM
6oJiee 3TO MOXKHO CKa3aTh O COIACOBAHMU O0BEIMHEHMS ITPOLIECCOB IOCTIe
BO3HUKHOBEHUSI CITOpa, KOTa MHTEPEChl CTOPOH pa30MpaTe/IbCTBa MPOTH-
BOIIOCTABJISIIOTCS. U TOCTUXKEHME COJIALEHMS 10 KAKOMY-JIOO BOIIPOCY
HarMeHee BeposiTHO”. Takum 00pa3oM, MpsiMO BbIpaXKEHHOE COIlacue eaBa
JIK MOXKET pacCMaTpUBaThCsl B KAY€CTBE PACpPOCTPAHEHHOIO CLIEHAPUSI.

[TosTomy HanbosIee MPaKTUIECKU IIPUMEHUMBIM U TEOPETUYECKU BEP-
HBIM TIPEACTaBIISICTCS] 000CHOBAHME BHIPAXKEHUS COTIACHsI CTOPOH Ha MpH-
MEHEeHUE MeXaHM3Ma MEXMHCTUTYLIMOHAIbHON KOHCOIMAAIIMHI IIOCPEICT-
BOM BKJIIOYEHUSI B apOMTPaKHbIE COMIAILIEHUST OTChIIKM K apOUTPasKHbIM
perjiaMeHTaM, COoIepKaIluM TOJOXKEHUS, PeTYIMPYIOIIUe YCIOBUS U TO-
PSIIOK 0ObeAMHEHUS apOUTPAKHBIX pa30UPaTENIbCTB, ATMUHUCTPUPYEMBIX
Pa3HBIMU aPOUTPAKHBIMU yupexkaeHusIMU. O0beaMHEHNE pa30MpaTeIbCTB
Ha OCHOBaHMM TOJIOXEHU I apOUTPAXKHOIO perylaMeHTa, KOTOPbIiA CTOPOHbI
MHKOPIIOPUPOBAJIM B CBOE apOUTpaXKHOE COMIAllieHUEe, U MPU YKa3aHHbIX
B HEM YCJIOBUSIX OYIET OCYIIECTBISITbCS Ha OCHOBAaHUU COOTBETCTBYIO-
LIel JOTOBOPEHHOCTU CTOPOH, TOCTUIHYTOM IyTeM OTCBLIKM®, a 3HAYMT,
TpeOOBaHKE O COIIACHM CTOPOH Ha KOHCOJIMIALIMIO OYIET BBITOJIHSITHCS .

! Tong Chun Fai E., Dewan N. Op. cit. P. 70—94; cm. Takxe: FCEC Standard Form of Sub-
contract for Use with the ICE Conditions, Art. 18(2).

CM. mpuMep ciy4dasi, KOTIa CTOPOHAM yIajioCh AOTOBOPHUTHCS O KOHCOJMUAALIMU
apoutpaxkubix pasouparenscts: [CC Case No. 6719 of 1991 // Arnaldez J.-J., Derains Y.,
Hascher D. Collection of ICC Arbitral Awards / Recueil des sentences arbitrales de la CCI.
Vol. I1I: 1991—-1995. Kluwer Law International; ICC Pub., 1997. P. 567.

Yactsb 12 ct. 7 DepepanbHoro 3akoHa ot 29 nekadpst 2015 r. Ne 382-D3 «O6 apoutpaxe
(TpeteiickoM pa3oupatenbcTBe) B Poccuiickoit deneparmm» (nanee — DenepaibHbli 3a-
KOH 00 apoutpaxke), mm. 13 ct. 7 3akona P® ot 7 urosst 1993 1. Ne 5338-1 «O MexmyHapo-
HOM KOMMepYeckoM apoutpaxe» (najee — 3akoH 0 MKA); cM. takxe: Born G.B. Op. cit.
P. 2571.

* " Born G.B. Op. cit. P. 2579; Fry J., Greenberg S., Mazza F. The Secretariat’s Guide to ICC
Arbitration: A Practical Commentary on the 2012 ICC Rules of Arbitration from the Secre-
tariat of the ICC International Court of Arbitration (ICC Publication No. 729E). ICC Pub.,
2012. Para. 3-353.
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Bouee Toro, HeKOTOpbIe apOUTPaXKHbIE PETJIAMEHTHI IIPSIMO MPeAyCMaTpy -
BalOT, YTO, IIepeaBasi CIIOp B COOTBETCTBYIOLIEE apOUTPAXKHOE YUPEKIE-
HUE, CTOPOHBI COIJIAIIAIOTCS ¢ BO3MOXHOCTBIO COSAMHEHMST TPeOOBaHUIA,
00beNMHEHUS Pa30MPaTeIbCTB WK TTPUBJICUEHUS TOTIOTHUTEIbHBIX CTOPOH
Ha YCJIOBUSIX, YKa3aHHBIX B TAKOM perjlaMeHTe'.

ITockonbKy 11000€ 00beIMHEHNE apOUTPAXKHBIX Pa30UPATELCTB B CITy-
YasiX ¥ Ha YCJIOBUSIX, YKa3aHHBIX B apOUTPasKHOM peIyIaMeHTe, IIPEICTaBISIeT
€000 KOHCOJIMAAIMIO T10 COMJIAIIEHUIO CTOPOH (KOJIb CKOPO 3TH CTOPOHBI
pacrpocTpaHuIn Ha cebsl IeiicTBYE apOUTPaKHOIO perjaMeHTa, BKIIOYUB
OTCBUIKY K HEMY B CBOE apOMTpaKHOE CorJiallleHue), IPeaCcTaBIsIeTCsT BO3-
MOXHBIM YTBEPXKIATh, YTO O0OBEANHEHNE Pa30UPATEILCTB B ONUCHIBAEMOI
CUTYallMU O3HAYyaeT TaKXKe IMoApa3yMeBaeMoe U3MEHEeHMe apOUTPpaXkKHbIX
COMIAIIEHUI MEXIy CTOPOHAMU 00bEIMHSIEMbIX Pa30MPaTe/IbCTB, B Pe3yiib-
TaTe KOTOPOTO YCTPAHSIIOTCSI BO3MOXHbBIE ITPOTUBOPEYMSI, IIPEISITCTBYIOLINE
KOHCOJIUIALIMY COOTBETCTBYIOIIMX CIIOPOB.

[MpuMeHUTENBHO K MEXaHU3MaM MEXUHCTUTYLIMOHAIbHOM KOHCOIM-
JAlK U3 3TOTO MOXKHO C/IeJIaTh BBIBO, YTO BKJIIOYEHUE CTOPOHAMU apOu-
TPaKHOI'O COIJIAIIEHUST OTCHUIKU K perjaMeHTy, CoIepKalleMy Moa00HbIi
MEXaHM3M, MOXET TOJIKOBAThCs KaK 3apaHee JaHHOe MU COIJlacue Ha 13-
MEHEHUE 3aKJII0UEHHOTO UMY apOUTPaKHOIO COIJIallieHs] TAKMM 00pa3oM
U MPU TaKUX YCIOBUSIX, KAK 3TO yKa3aHO B IIpaBUIaX O MEKUHCTUTYLIMO-
HaJIbHOM KOHCOJUAALMY IPUMEHUMBbIX apOUTPaXKHbIX PErIaMeHTOB.

3. bajnanc MexIy co0JII0IeHneM HAIJIEXKAIIEro mpoiecca
U NoBbIeHHeM () eKTUBHOCTH pa3pelieHus
KOMILIEKCHBIX CIIOPOB

Kax y>e oTMe4ajioch BbIlle, MEXUHCTUTYLIMOHAIbHASI KOHCOJIMIALIMS,
XOTSI U SIBJISICTCS] IPUHLIMITMATIBHO HOBBIM J1JIS MEXIYHAPOIHOIO KOMMEP-
YeCKOro apouTpaxa MexaHU3MOM, BO MHOIOM CXOXa C YK€ M3BECTHBIM
MHCTUTYTOM OOBbEIMHEHMST apOUTPaKHBIX pa30MPaTeIbCTB B paAMKaXx Ofl-
HOro apOUTpaxKHOro periameHTta. I103ToMy Bce OCHOBHBIE JOCTOMHCTBA
M HEJIOCTAaTKU «OOBIYHOM» KOHCONUAALIMU mutatis mutandis TpYUMEHUMBbI
U K MEXKUHCTUTYLIMOHAIBHOM KOHCOJIMIALIUM.

B xauecTBe rJ1aBHBIX JOCTUXKEHUI MHCTUTYTa KOHCOJIUIAIIUU apOu-
TPaXXHbIX Pa30UpPaTebCTB Yallle BCEr0 OTMEYaeTCs MOBBIIIEHUE ITPO-
HeccyalnbHO 3((HEKTUBHOCTU apOUTPaKHOTO pa30oMpaTeIbCTBa B YaCTU

' Cwm. § 15(1) TIpaBut apGuTpaka MeKIyHAPOIHBIX KOMMepueckux criopos MKAC mpu

TIIT P® 2017 1.
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BPEMEHHbIX 1 IEHEXXHBIX PACXO/IOB, a TAKXKEe YCTpaHEHUE pUCKa BhIHECE-
HUsI IPOTUBOPEYAIUX APYT APYTy peleHuii'. JleiicTBUTeIbHO, paccMo-
TPEHME TECHO B3aUMOCBSI3aHHBIX CIIOPOB, I10 KOTOPBLIM OYIYT IpPeaCTaB-
JIEHBI OJHU U T€ Xe I0Ka3aTeIbCTBA, OMPOIICHbI OJHU U T€ XK€ CBUACTEIN
M DKCIEPTHI, OLIEHEHbI UIEHTUYHbIE JOBOIBI CTOPOH, B paMKaX OJHOIO
pa3dupaTesbCTBa KaxKeTCsl JIOTMUHBIM ¢ TOYKM 3PEHUST PACXOJ0B CTOPOH
Ha [POLIEAYPY.

JIOTIOJTHUTENbHBIM apTYMEHTOM, MOATBEPKIAIOIINM MTPOLECCYATbHYIO
3¢ (HEeKTUBHOCTD O0bEAMHEHMS CBSI3aHHBIX Pa30MPaTe/IbCTB, SIBIISETCS 110~
BCEMECTHOE 3aKpeIljIeHWe B OTHOILIEHUHU IIPOLIECCOB B FOCYyIapCTBEHHbBIX
Cy/ax Ha YpOBHE HAllMOHAJIbHOTO 3aKOHOIATEILCTBA HOPM, TT03BOJISIIOLINX
cyny ex officio 00beINHSITH UX 110 COOOpaXkeHUsIM 2 GhEeKTUBHOCTY pa30Ou-
paTesibCTBA U MOCJIEAYIOIIEro NeCTBUS CyAeOHOT0O PEIICHUS HE TOJIBKO
I10 3aIIPOCY CTOPOH CIIOpa, HO 1 6e3 HEero 1 aaxke BOIPEeKH UX BoJie’.

OHaKo B IPOTUBOBEC YKAa3aHHBIM JOCTOMHCTBAM KOHCOJIMAALIMY ITPH -
BOJISITCSI TAKKE BO3PAXKEHUSI IIPOTUB Hee, KaK CYIIECTBEHHOE YCI0XHEHNE
Mpolenypbl apOUTpaka B CBSI3U ¢ HEOOXONUMOCTBIO PEIICHMS TOTTOJHM-
TeJIbHBIX MPOIIECCYaIbHBIX BOIIPOCOB, KaK TO: (pOpMUpOBaHKME apOUTPaXK-
HOro TpuOyHasa'; BblIlJIaTa BO3HATPaXaeHUs apOuTpaM, y4acTBOBABIIUM
B PacCMOTPEHUU OObEAMHEHHBIX CIIOPOB; pacipeneieHue apouTpaXkKHbIX
PacXoI0B U LEJIbIIA Psifl APYTMX BOBMOXHBIX 3aTPYIHEHUI, KOTOPbIC, TTOMM-
MO ITPOYEro, MOTYT ITIOCTABUTh IO yaap MOC/eayIoliee PU3HaHNe U IPUBe-
JICH1E B UCTIOJIHEHHE apOUTPasKHOTO PELLICHUS 10 IPUYMHE TTOTEHIIMATbHBIX
MpolLiecCyaibHbIX HapyLieHU. Heo0XoaMMOCTh y4acTsi CTOPOH B pa3pelie-
HUMU yKa3aHHbIX BOIIPOCOB TAKXKE YBEJIMUYMBAET UX PACXO/IbI HA ITPOBEACHUE
KOHCOJIMIMPOBAHHOTO apOUTPaXKHOTO Pa30oMpaTebCTBa, YTO CTABUT IO
COMHeHMe Te3uc 00 3(HEeKTUBHOCTH paCCMAaTPUBAEMOIO MHCTUTYTA C TOUYKHU
3PEeHUsT COKPAIEHUSI MPOLIECCYaTbHbIX U3IEPXKEK’.

' Gaillard E. The Consolidation of Arbitral Proceeding and Court Proceedings // Complex

Arbitrations: Perspectives on Their Procedural Implications: Special Supplement 2003 to
the ICC International Court of Arbitration Bulletin (ICC Publication No. 688E). ICC Pub.,
2003. P. 36.

?  Cwm., Harpumep, cr. 367 [TIK ®panuuy, cr. 130 AITK P®; cM. takxke: Born G.B. Op. cit.
P. 2566.

CwM., Harpumep, cT. 8.6 ApoutpaxkHoro permameHTa SIAC 2016 1., cT. 28(4) PermamenTa
AL npu PCIIIT 2018 r.

Hascher D.T. Consolidation of Arbitration by American Courts: Fostering or Hamper-
ing International Commercial Arbitration? // Journal of International Arbitration. 1984.
Vol. 1. Issue 2. P. 136; Chiu J.C. Consolidation of Arbitral Proceedings and International
Commercial Arbitration // Journal of International Arbitration. 1990. Vol. 7. Issue 2. P. 60;
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Kpome Toro, 1onoTHUTeIbHBIM TIPEAMETOM KPUTUKHA UMEHHO MHCTUTYTA
MEXUHCTUTYLIMOHAIBHOI KOHCOIUAALIMU MOXET IOCIYKUTh HAapylIeHue
MPAaBOMEPHBIX OXUIAHUI CTOPOH, KOTOPBIE CIIPaBeIIMBO ITOJIaraji, 4To
paspelieHre BOBHUKIIIEr0 MeXIy HUMU CIiopa OyaeT IMPOXOAUTh Ha yCII0-
BUSIX, COIJIAaCOBAHHBIX B MX apOUTPaXKHOM COIJIAIIEHUH, U, KaK OTMeYa-
JIOCh BBIIIIE, €Ba JI1 YIYUThIBAJIA BO3MOXHOCTbh KOHCOIMAALIMM, TeM OoJiee
CONPSIKEHHOM ¢ UBMEHEHHUEM MPUMEHUMOTO apOUTPaKHOIO periaMeHTa
W APYTUX HEMAJIOBaXKHBIX TTPOIIECCYaTbHBIX MTPaBUII.

B 51001 cBSI3U MpeACTaBISIETCS BO3MOXHBIM ITOCTaBUTh BOIIPOC O HE-
00XOIMMOCTH MMHMMAJIbLHOTO CTaHAAPTAa 3aIIUThI OXKUIaHWI CTOPOH, KO-
TOPBIiA OyIET PEIOCTABIIATh UM OINPEAEICHHYIO YaCTh TEX IIpaB, KOTOPbIE
OHU Obl UMEJIU, €CJIU Obl He MPOU301IUIa KOHCONUIALIMS pa30UpaTe/IbCTB,
Jaxe mocie ee ocyliecTriaeHus. [Ipeamnonaraercs, 4To Takasi 3aluTa MOXeT
Cpeau MPOoYero rapaHTUPOBaTh CTOPOHAM M3HAYaJbHO COIJIACOBAaHHBIE
pexXUM KOHOUACHIIMAIbHOCTHA U BBIOPAHHBIN SI3bIK apOUTPasKHOTO pa3-
OupaTesbCTBA.

[TockoNbKY MOJIOXEHUST O KOH(DUASHIIMATbHOCTH CYLLIECTBEHHO Baphb-
MPYIOTCS B 3aBUCUMOCTH OT apOUTPaKHOIO perjaMeHTa, U3BMEHeHUe MpU-
MEHMMOTO perjlaMeHTa 13-3a KOHCOJIMIALUK CIIOPOB MOXKET KapANHAJIbHO
M3MEHUTh PEXUM PACKPHITHS CBEIEHUI B X0Ie apOUTpaxa.

BmecTe ¢ TeM He cTOUT 3a0bIBaTh, YTO KOHCOJIUIMPOBAHHOE pa3ou-
paTesIbCTBO MPOI0JIKACT BKIIIOUATh B C€0sI HECKOJBKO CaMOCTOSITEIbHbIX
CIIOPOB, BHYTPU KOTOPBIX BOBMOXHO COUYETAHUE PA3IMYHBIX PEKMMOB.

IIpencraBnsieTcst, UTO B yKa3aHHOM Cilydae JOCTHKEHUE OajlaHca UHTe-
PECOB BO3MOKHO MOCPEACTBOM COXpaHEHUSI pexkuMa KOH(DUICHIIMATbHOCTU
B OTHOLIEHUU 00BbEAMHEHHOIO pa30MpaTe/ibCTBa B TOM Cllyvae, €CJId U3Ha-
YaJIbHbIA BLIOOP CTOPOH XOTsI ObI OTHOIO M3 KOHCOJIUIMPOBAHHBIX CITOPOB
ero npeaycMaTpuBail. TakuM o06pa3oM, IpU yKazaHHOM IOX0/Ie U3MEHEHKE
MPUMEHUMOTO apOUTPAXKHOT'O PerjlaMeHTa B CBSI3U C 00beIMHEHNEM CIIOPOB
He 3aTPOHET BLIOOP CTOPOH B YaCTU KOH(MUICHUINATLHOCTH.

Yro KacaeTcs si3bIKa apOUTPakKHOTO pa3OMpaTesbCTBa, TO IS Lieeit
COXpaHEHUsI MPOLIECCYalbHBIX TAPAHTUI BCEX YYACTHUKOB KOHCOJIUINPO-

Leboulanger Ph. Multi-Contract Arbitration // Journal of International Arbitration. 1996.
Vol. 13. Issue 4. P. 64—70; Schwartz M.D. Multiparty Disputes and Consolidated Arbitra-
tions: An Oxymoron or the Solution to a Continuing Dilemma // Case Western Reserve
Journal of International Law. 1990. Vol. 22. No. 2. P. 343 (noctynmHo B UHTepHeTe 110 azipe-
cy: https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article=1679&context=jil);
Born G.B. Op. cit. P. 2070—2072; JIbicos C.B. KoHconuaaiusi pa3ouparesibCTB B MEXKIyHa-
pomHOM KoMMepueckoM apoutpaxke // Tpereiickumii cym. 2016. Ne. 2/3 (104/105). C. 143
(moctymHO B MHTepHEeTe 110 anpecy: http://kkplaw.ru/files/l.pdf).
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BaHHOTO CITOPa MPEACTaBISETCS HEOOXOAUMBIM HAAEIUTh apOUTPOB IIPABOM
OIpeAeIIITh I3bIK 00beAMHEHHOTO pa30MpaTeIbcTBAa TAKUM 00pa3oM, YTOObI
y4JacTHe B HEM He CTaJIO JUISl CTOPOHBI CYIIIECTBEHHO 00Jiee 00peMEHUTE b~
HBIM, HEXeJU Tpenrnoaraioch n3HayaiabHo. [1o MeHbIIeit Mepe Takoe
M3MEHEHMEe SI3bIKa apOUTPaKHOTO pa3doMpaTeIbCTBa HE JOJKHO BIUSITH
Ha IpaBO CTOPOHBI Ha TOJHOLIEHHOE TPEACTaBACHUE CBOCH MO3UIIUU'.
OnsTh Ke BelleHUe eIMHOTO pa30oMpaTeIbCTBa HA HECKOJIbKUX SI3bIKAX, KaK
MPaBUJIO, IIPEICTABIISICTCS MEHEE 3aTPAaTHBIM [0 CPABHEHUIO C pacXoJaMu
Ha napaJuieJibHOe pa3oupaTeabcTBO. OIHAKO MbI IOMYCKAEM, YTO B OTAE/Ib-
HBIX CITydasix 3aJeiCTBOBaHUE B ITIOJTHOM 00beMe JOTIOJTHUTEIBHOTO sI3bIKa
MOXET OBITh HelleJIeCOOOpa3HbIM (HampuMep, KOorma BOIPOChl, paccMa-
TPUBaeMbIe B OMTHOM M3 KOHCOJIUIMPYEMBIX IPOLIECCOB, XOTS U SIBISIOTCS
3HAYMMBIMU U1 00bEAMHEHHOTO pa30MpaTebCcTBa, HO COCTABIISTIOT MEHb-
IIIYIO YacTh OT OOIIEro MepeuHs BOIIPOCOB, BEBIHECEHHBIX Ha pa3pelleHue
apOUTpaKHOTO TpUOYHAIa).

B nmobom ciiyyae neiicTBUEe mepBOHAYaJbHBIX MOJOXEHUI 0 KOH(DU-
JEHLIMAJIBHOCTU U O SI3bIKE pa30MpaTebCTBa JOJKHO PACIIPOCTPAHITHCS
Ha OBOJIbI CTOPOH M MOITBEPKAAIOIINE UX J0KAa3aTeIbCTBA, KOTOPHIE SIB-
JISIIOTCSI OOIIMM MPEAMETOM M3YYEeHUS B CBSI3aHHBIX CITOpaXx.

KoHeuHo, onMcaHHbIe BBIIIE TApaHTUU KaCalOTCsI TOJbKO CUTYAIIUA,
Koraa KoHcoJunauus (M COnpsiKeHHOe C Hell U3MEeHEeHUE TIpUMEeHsIe-
MBIX TIPOLIECCYaTbHBIX HOPM) M3MEHWIA U3HAYaIbHbIE TOTOBOPEHHOCTHU
cropoH. Takum oOpa3oM, B OTCYTCTBHME BbIPaske€HHOTO BbIOOpA CTOPOH
Ha MEePBbIN TUIaH JOJKHBI BBIXOAUTH COOOpaKeHMSs TTOBBIIEHUS 3(PPeK-
TUBHOCTH apOUTPaKHOTO pa3douparesbcTBa. COOTBETCTBEHHO, OOpallieH1e
K MUHUMaJIBHOMY CTaHIApTy YMECTHO B Cllydae BOSHUKHOBEHUSI HOBOTO
MpOILIeCCYaTbHOrO 3JeMeHTa, He TPEAYCMOTPEHHOTO MEPBUYHBIMU JOTO-
BOPEHHOCTSIMU CTOPOH, €CJIM TO MOXKET MOBJIeUb HapylIeHUe TTPUHIIMIIA
PaBHOT'O OTHOIIIEHUS K HUM.

4. MartepuajibHbie KDUTEPUH 00bEIMHEHHUS
apOMTPaKHBIX Pa30UPATEIbLCTB

OnHUM M3 BaXXKHEHUIIUX BOMPOCOB, KOTOPBINI HEOOXOAMMO PEIIUTh
IJIS YCTICITHOM MMIUIEMEHTAlMU MeXaHM3Ma MEeXUHCTUTYIIMOHATbHOM
KOHCOJIUIALINH, SIBJISIETCSI BOIIPOC YCIOBUIA, ITPU KOTOPHIX apOUTpaXKHbIE

' Tung S. Ch. 34. The Importance of Languages in International Arbitration and How They

Impact Parties’ Due Process Rights // The Powers and Duties of an Arbitrator: Liber Ami-
corum Pierre A. Karrer / P. Shaughnessy, S. Tung (eds.). Kluwer Law International, 2017.
P. 369—370.
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pa3buparenbCcTBa MOTYT ObITh OOBbEIMHEHBI, T.€. ONpeAeIeHUe KPUTEPUEB
KOHCOJIUJALINU.

B xauecTBe 00111€TO 3aMeYaHUSI TIPENCTABISETCS BAXKHBIM OTMETUTD, YTO
YHUGbUKAIMS KPUTEPUEB SIBISIETCS KPaeyroJabHBIM KaMHEM BCET0 paccMa-
TPUBAEMOTO MeXaHU3Ma, TeM, 0e3 4yero GyHKIIMOHUPOBAHUE UHCTUTYTA
MEXMHCTUTYLIMOHAJIBHOW KOHCOIUAALIMY HE MPENCTABIAETCH BO3MOXHbBIM.

4.1. Tapmonuzayus no0xo006 apoumMpa3CcHbIX Pe2iamMeHno8

3akperieHHbIE B HACTOSIIIIEe BPeMsI B apOUTPaKHBIX perjiaMeHTax I10-
JIOXKEHUST O KOHCOTUAAIMY pa3dupaTesIbCTB MMEIOT MHOTO OOIIIET0, OMHAKO
CYILIECTBYIOIIME MEXIY HUMM Pa3INdus He TT03BOJISIIOT TOBOPUTH O BBE-
JMEHUHU Ha X 06a3e YHMBEPCaJbHOTO MHCTUTYTa, KOTOPHIM IIpU3BaHa CTaTh
MEXWHCTUTYILIMOHAIbHAS KOHCOJUIALIMSI.

B T0 ke Bpemst pazpabaThiBaTh €AMHOOOPa3HbIe KPUTEPUU MEXUHCTU -
TYLIMOHAJIbHOM KOHCOJMIAILINHY, TIOJTHOCTHIO UTHOPUPYS CYILIECTBYIOIIME
TOJIOXKEHUST apOUTPaKHBIX PETJIAMEHTOB, MIPEACTABISAETCS HeTPaBUIbHBIM
KaK C TOYKU 3pEHMST HAKOTIJIEHHOTO apOUTPaKHBIMU IIEHTPaMM OITbITA,
TaK 4 B aclieKTe obecrneueHusl CKopeuleit UMIUIEMEHTALMKU TTOJI0XKEeHU I
0 MEKUHCTUTYLMOHAIBHON KOHCOIUAAIIMN apOUTPaXKHBIMU YIPEKICHUSI-
MM, KOTOPbIE, BEPOSITHO, C OO0JIbIIIEI TOTOBHOCTBIO COTJIACSTCSI TPUMEHSITh
KPUTEPUHU, CXOXKUE WIIM UACHTUYHBIE C 3aKPETIJICHHBIMU B X apOUTPasKHOM
peraaMeHTe, HeXKeJIM BHOBb pa3pa0O0TaHHbIE U KapAUHAIbHO OTJIMYAIOIIIH-
€Csl OT CYIIECTBYIOIIMX.

O4YeBUIHO, UTO co2racue 6cex CMopoH SIBISIETCSI TPaKTUYECKU 0e3yCIOB-
HBIM OCHOBaHUEM ISl O0beIMHEHUS pa30MpaTeIbCTB, TTOTYYMBIIUM 32a-
KpeIJieHUe B TTONaBIISIIONIEM OOJIBIIMHCTBE apOUTPaKHBIX PETJIaMEHTOB'.
U xoTs cornacue yyacTHUKOB CIopa, KaK 3TO ObLIO ITOKa3aHO BHIIIIE, UMEET
oIpenesisiiolee 3HaUeHUe UIsT pellieHUs BOIPoca KOHCOJIMUIAIUU pa30ou-
paTesbCTB, TOTOBOPEHHOCTb CTOPOH 00 MX O0OBEAMHEHUU HE MpeacTaB-
JIIeT MHTepeca B KaYeCTBE MaTepraJbHOTO KPUTEPHs, TTOCKOIBKY MCKITIO-
4yaeT HeOOXOIMMOCTh MPUHSTUS PELICHUST apOUTpaMu UK apOUTPaKHBIM
yupexxneHueM. [IpencraBiasieTcsi yYMeCTHBIM ellle pa3 OTMETUTh, YTO MpHU

Cwm., Hamipumep, cT. 10(a) ApoutpaxHoro perinamenta /CC 2017 r., ct. 19(1)(d) Ap6u-
TpaxkHoro pernameHnta CIETAC 2015 ., ct. 8(1)(a) [MpaBun MexayHapogHOro apouTpa-
xa ICDR 2014 ., ct. 28.1(a) ApOUTPakHOTO periaMeHTa Ul aIMUHUCTPUPYEMBIX apOu-
TpaxXHbIX pa3oupatenbctB HKIAC 2018 ., ct. 22.1(ix) ApoutpaxkHoro perinameHTa LCIA
2014 r., ct. 15(1)(i) ApourpaxkHoro perimamenta SCC 2017 r., cT. 8.1(a) ApOUTpPakHOTO pe-
rnameHTa SIAC 2016 ., §12(1) ITpaBun apouTpaxka MeXIyHaApPOIHBIX KOMMEPUECKHX CIO-
poB MKAC nipu TIITT P®D 2017 r., c1. 33(1) Apourpaxtoro pernamenra PALl mpu PUCA
2019 ., cr. 28(1) PermamenTa ALL mpu PCITIT 2018 r.
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00bEAMHEHUM B CBSI3U C HAJTMYMEM COTJIacHsl BCeX MOTEHIIMATbHBIX YIacT-
HUKOB KOHCOJMAMPOBAHHOIO pa3dMupaTebcTBa apOUTPakKHbIE OTOBOPKH,
BO HCITOJJHEHME KOTOPBIX ObLIM HavyaThl TaKue pa30MpaTeIbcTBa, MOX-
HO CUMTaTh U3MEHEHHBIMU B COOTBETCTBYMOIIEH yacTu. [IpuMeHUTE1IbHO
K MEXMHCTUTYLIMOHATbHOI KOHCOTUIALIMK 3TO TaKKe 03HAYaeT MoapasyMe-
BaeMOe COTJIaCOBaHME TaKOTO apOUTPasKHOIO YUPEKIEHUS, KOMIIETEHTHOTO
aIMUHUCTPUPOBATh COOTBETCTBYIOIIUI CIIOP, KOTOpOe OyneT BhIOpaHO
COTJIACHO MOJIOXKEHUAM O HEH.

[TpuBoIMMBIE HIKE KPUTEPUU HE TIPEATNOoaraloT HATMUUS OTAEIbHOTO
MPSIMO BBIPAKEHHOT'O COTJIACHS BCEX CTOPOH KOHCOJIMANPYEMbIX pa30orpa-
TenbCTB. Tak, OOJBIIMHCTBO apOUTPAXKHBIX PETIAMEHTOB 3aKPETISTIOT ITPaBO
apOUTPOB / apOUTPAKHOTO YUPEKICHUST OOBEAMHUTDL apOUTPaKHBIE pa3-
OupaTesIbCTBA B ClIyyae, eCIu Bce TpeOOBaHUsI, 3asIBJICHHBIE B paMKaX yKa-
3aHHBIX Pa30MPATENbCTB, MOANANAIOT MO/l 00HO apbumpa’scHoe coenauierue’.
ITpu 3TOM BaXKHO OTMETUTD, YTO B TAHHOM CJIyJyae TEPMUH «apOUTpaxkHOe
comIalleHue» TO0JDKEH MOHMMATHCS B Y3KOM CMBbICIIE — UCKITIOUUTENIEHO KakK
corjamieHue o mepeaade CropoB B TO WIM MHOE apOUTPaKHOE YUpeXKIeHUeE,
TMOCKOJIbKY OJTHa OTOBOPKa O TTOPSIIKE pa3pelieHusI CIIOPOB MOXKET COIeP-
JKaTh HECKOJIBKO TakuX cornameHuii. K mpumepy, ycioBHoOe (aabTepHa-
TUBHOE) apOUTPAKHOE COIJIallIeHUEe, KOTOPOE CTABUT KOMIIETEHIIUIO TOTO
WJIM MHOTO apOUTPaXKHOTO YUPEXKNEHUS B 3aBUCUMOCTDb OT COOJTIONCHUS
KaKoro-Juoo yciaoBus (HalpuMep, B 3aBUCHMOCTh TOTO, KaKasl U3 CTOPOH
OyJeT BBICTYNATh UCTLIOM), MOXET BKJIIOUATh HECKOJBKO apOUTPaKHBIX
corjameHuii B y3koM cMbicie. COOTBETCTBEHHO, IPUMEHEHNE KPUTEPHUST
€IMHCTBA apOUTPAKHOTO COTJIAIICHUS TSI OMMMCAHHBIX CTyJYaeB MpeacTaB-
JISICTCST HEBEPHBIM.

DT0, MOMUMO TIPOYETo, TMOATBEPKAACTCS TEM, UTO KPUTEPUU KOHCO-
JIMIALIMY apOUTPaKHBIX Pa30UpPaTeIbCTB, CONEpKaIIeCcs B COBPEMEHHBIX
perjJaMeHTax, pacCuMTaHbl UCKIIIOUNUTETbHO Ha OOBEIMHEHNE CITOPOB, pac-
CMaTpUBAaEMBbIX TI0 OTHOMY PEIrJIaMEHTY, TTOCKOJIbKY MPY X pa3paboTKe
apOUTPaKHbIC YIPEXKIACHMS HE TIPUHUMAIU B pacuyeT BO3MOXKHOCTb MEX-
MHCTUTYLIMOHABbHOM KoHcomuaanuu. C yyeToM U3JI0KEHHOT0 YKa3aHHOe
OCHOBaHUE He MPEACTABISIETCS BaXKHbBIM IS 1IeJIei MeKMHCTUTYLIMOHAIb-

Cratbst 10(b) Apourpaxksoro perimamenta /CC 2017 r., ct. 19(1)(a) ApoutpaxxHoro peria-
meHTa CIETAC 2015 1., ct. 8(1)(b) IIpaBun mexayHapoaHoro apourpaxa /CDR 2014 r.,
cT. 28.1(b) ApOUTpakHOTO periaMeHTa [Tt afMUHUCTPUPYEMbIX apOUTPaKHBIX pa3oupa-
tenbeTB HKIAC 2018 1., cT. 22.1(x) ApoutpaxHoro perinamenta LCIA 2014 r., cr. 15(1)(ii)
Apoutpaxnoro periamenta SCC 2017 r., § 12(2) IpaBui apOuTpaxa MexKIyHapOIHBIX
kommepueckux criopoB MKAC mipu TTITT PD 2017 r., c1. 33(2)(1) ApOUTpaxkHOTO peria-
menta PALL mpu PUCA 2019 1.
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HOI KOHCONIMAAIIMY, KOTOpas ipso facto TipearonaraeT 00beAMHEHNE Pa3ou-
paTenbCTB, AAMUHUCTPUPYEMbBIX PA3HBIMU apPOUTPAXKHBIMU YIPEKICHUSIMU.

Taxske HeOOXOIUMO yISIUTh BHUMAaHNE TPEOOBaHUIO 00 udeHmuuHocmu
cmopox 00BbeIUHSIeMbIX pa3oupareabcTB. HecMoTpst Ha TO UTO MHOTHE
apOUTpakKHbIC YUPEXKICHUS HE TIPEIbSBISIOT TAKOTO TPEOOBAHMS [IJIST BO3-
MOXHOCTH KOHCOJIMIAIMK', & IPYTHE COKPAILAIOT chepy ero MpuMeHeHUsT’,
KPUTEPUII UASHTUYHOCTU 3aKPETJIEH B TOM MW UHOM (hopMe B psizie COB-
PEMEHHbBIX apOUTPaKHbBIX periaMeHTOB . [1pyu 3TOM MpeacTaBIsIeTCs, YTO
Ha CeTOIHSIIHUM IeHb OH SIBJIICTCS apXauYHbIM U M30BITOUHBIM M UCKYC-
CTBEHHO OrpaHMYMBaeT chepy MPUMEHEHUSI MHCTUTYTa KOHCOIUIAIINN
pa3doupaTeaIbCTB, YTO MIPOTUBOPEUMT LICJSIM BBEACHUS MEXKUHCTUTYLIMO-
HaJIbHOY KOHCOIMIALINMY, KOTOpasi, HAIIPOTUB, TIpeIioaraeT paciIupeHue
BO3MOKHOCTHU O0bEeIMHEHMS CIIOPOB. YCTaHOBIeHNE TPeOOBaHUS 00 UIEeH-
TUYHOCTHU CTOPOH OOBEAMHSIEMBIX CITOPOB AeaeT 3aTPYIHUTCIbHBIM —
WJIM HEBO3MOXHBIM BOBCE — O0BbEIMHEHHUE CITOPOB U3 MOCEI0BATEIbHOMN
LIETTIOYKM JOTOBOPOB, a TaKXkKe OTIEIbHBIX KAaTErOP1ii CIIOPOB, HATIpUMED
CTPaxOBBIX WM CTPOUTEIbHBIX CIIOPOB C yUYaCTUEM IePECTPaxOBIINKOB
VTN CYOITOIPSITUNKOB.

Hpyrum pacnpocTpaHEHHBIM KPUTEPUEM, OMPEASIISIONIUM BO3MOX-
HOCTb 00beIMHEHUS pa30MpaTesIbCTB, SIBJISIETCS TpeboBaHUe 00 udenmuy-
HOCMU UAU COBMECMUMOCMU apOumpaxichibix coeaauienuii'. Borrpoc o ToMm,
KaKue MOJI0XKEHUST apOUTPaKHBIX COTJIAIICHUI SBIISIIOTCS CYIIECTBEHHBIMU
IS LeJiel OTpeAeICHUSIX UX COBMECTUMOCTH, SIBJISIETCSI BO MHOTOM OT-

CraTbst 28 ApOUTpakKHOTO perjiaMeHTa TSl aTMUHUCTPUPYEMBIX apOUTPakKHBIX pa3doupa-
tenbetB HKIAC 2018 1., c1. 8 ApoutpaxkHoro pernamenTa SIAC 2016 1., cT. 15 ApouTpax-
Horo pernamenTa SCC 2017 r.

Hanpumep, npu npunsituu ApoutpaxkHoro perameHTa /CC 2012 1. ObUIO pelleHo He pac-
MPOCTPaHsITh TPeOOBaHUE 00 UICHTUYHOCTU CTOPOH Ha CTy4an KOHCOIUAAIIMY pa3dupa-
TEJILCTB IO COMIALIEHUIO CTOPOH (cM. moapodHee: Fry J., Greenberg S., Mazza F Op. cit.
Para. 3-349).

Crarbst 10(c) ApoutpaxkHoro pernameHTa /CC 2017 r., c1. 19(1)(b) ApoutpaxkHoro perJia-
meHTa CIETAC 2015 r., cr. 8(1)(c) [MpaBun mexayHapoaHoro apourpaxa /ICDR 2014 r.,
cr. 22.1(x) ApourpaxHoro persiamenta LCIA 2014 r., cr. 33(2)(2)(a) ApoutpaxHoro pe-
rmamenta PALL mpu PUCA 2019 1.

Cratbs 10(c) Apoutpaxnoro permamenrta /CC 2017 r., ct. 19(1)(b) ApoutpaxHoro peria-
meHTa CIETAC 2015 1., cr. 8(1)(c) IpaBun mexayHapoaHoro apourpaxa /[CDR 2014 r.,
cT. 28.1(c) ApOUTpaKHOTO periaMeHTa [Tt afMUHUCTPUPYEMBIX apOUTPaXKHBIX pa3oupa-
tenbetB HKIAC 2018 1., ct. 22.1(x) ApourpaxHoro pernamenTa LCIA 2014 1., ct. 15(1)(iii)
ApoutpaxHoro peramenta SCC 2017 r., c1. 8.1(c) ApoutpaxHoro pernamenrta SIAC
2016 1., § 12(2) [paBui apouTpaxka MeXIYHAPOIHBIX KOMMepuecKux crtopoB MKAC mpu
TTIIT PO 2017 r., ct. 33(2)(2) Apourpaxnoro perimamenrta PALL mpu PUCA 2019 T.
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KPBITBIM. PasHble aBTOPBI CUYMTAIOT HEMPEOTOIUMBIMU MPEISITCTBUSIMU
IJIST KOHCOJMUAAILIUY Pa3IMdKsl B MOJOXKCHUSIX, PETYIUPYIOIIUX MTOPSI-
MoK (OpMUPOBAHMS KOJUJIETUM apOMTPOB, OMPEACISIONINX TTPOLIEAypY,
S3BIK WM MecTo apoutpaxka u T.10." KomMeHTapuii K ApOUTpakHOMY
pernameHTy /CC Ha3bIBaeT IBHO HECOBMECTUMBIMU ABa apOUTPaAKHBIX
COIJIaIlIeHNsI, OMHO M3 KOTOPBIX OMpenessieT MecTo apoutpaxa B [lapuxke,
a npyroe — B Holo-Mopke, a paBHO eciii 0HO cornalieHue TpeaycMa-
TPUBAET pa3pelleHUe Cropa TpeMsl apOUTpaMHM, a IPYroe — eAMHOJIUIHBIM
apoutpoM’. B To e BpeMsi MpaKTHUUECKM He TOABepraeTcss COMHEHHUIO, YTO
pa3IMyus B apOUTPaKHBIX COTIAIICHUSIX, KOTOPBIE MPENCTaBISIOT COOO0M
MPETSITCTBUS JIs1 OObeAMHEHUST pa30MpPaTesIbCTB, MOTYT OBITh YCTpaHEHbI
110 JOrOBOPEHHOCTH CTOPOH”.

Kak oTmeuanoch Bbllle, BKJIIOUass B apOUTpaXkHOE COTIAIIEHUE OTCHUIKY
K TOMY WM MHOMY apOUTpaKHOMY PerjlaMeHTY, CTOPOHBI pacIipocTpa-
HSIIOT Ha ce0sl neiicTBUe ero mosoxeHuid. [Ipu aToM ecnu apOUTpakKHbIN
perjJaMeHT MpeArnoaraeT BO3MOXHOCTb O0beIMHEHUS apOUTPaXKHBIX pa3-
OUpaTeNbCTB IMPU HACTYIUICHUM OIPEACTICHHBIX 00CTOSTEIbCTB, TO CTOPO-
HbI CYUTAIOTCS COTIACHMBIIMMUCS U C TAKUMU €T0 MojioxkeHusiMu. boiee
TOro, OIO0HAsT KOHCOIMAALINS 110 PelIeHUI0 apOUTPOB / apOUTPaKHOTO
YUPEXKACHUSI OYIeT CYNTATHCS OCYLIECTBICHHOM IO COTJIAIlIeHUIO YIaCTHHU -
KOB pa3dMpaTesbCTB, MOCKOJbKY CTOPOHBI 3apaHee Haleauau apouTpoB /
apOUTpaKHOE YUPEXKIEHUE COOTBETCTBYIOIIMM ITPAaBOM, COTJIACUBIINCH
C TIOJIOXKEHUSIMU apOUTPaKHOTO perjiaMeHTa.

[IpencraBisieTcsi, 4TO B CIydae UMILICMEHTALIMY ITOJIOXEHUI O MEXMH -
CTUTYLIMOHATbLHOM KOHCOJUIALIMY B apOUTPaKHBIC PErJIaMEeHThI, 3Ta ke
JIOTMKa OyneT BCeleso MpUMeHUMa 1J1s1 000CHOBaHUS YCTPaHEHUS TIPOTH-
BOPEUUIT MEXITY apOUTPaKHBIMU COTJIAIICHUSIMU YIACTHUKOB KOHCOTUIM -
pyeMbIX criopoB. COOTBETCTBEHHO, KOJIb CKOPO CTOPOHA apOMTPasKHOTO pa3-
OMpaTeIbCTBA, COMIACKBILNCH C TTOJIOXKEHUSIMU apOUTPaKHOTO perjaMeHTa,
Jlajia CBOe corjlache Ha MpUMEHeHHUe MeXaHU3Ma MEeKMHCTUTYILIMOHATbHOM
KOHCOJIMIAIIUM, SBJISIONIETOCSI COCTABHOM YacThlO TAKOIO perjiaMeHTa,

' Pair L.M., Frankenstein P The New ICC Rule On Consolidation: Progress or Change // Emory
International Law Review. 2011. Vol. 25. No. 3. P. 1061—1085 (moctymHo B MHTEepHETE
no aapecy: https://law.emory.edu/eilr/_documents/volumes/25/3/recent-developments/
pair-frankenstein.pdf); Smith G. Comparative Analysis of Joinder and Consolidation Pro-
visions under Leading Arbitral Rules // Journal of International Arbitration. 2018. Vol. 35.
Issue 2. P. 173—202; Poudret J.-F, Besson S. Op. cit. Paras. 240—241.

2 Fry J., Greenberg S., Mazza F. Op. cit. Para. 3-243.
’ Ibidem.
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HECOBMECTUMOCTb apOUTPaKHBIX COIVIAIIEHUIA, HA OCHOBAaHUU KOTOPBIX
BO3HUKJIM COOTBETCTBYIOIIIME Pa30MpaTeIbCTBa, HE MOXKET CTaTh MPEIISIT-
CTBHMEM JIJIsI KOHCOJIMAALMU, ITOCKOJIbKY JIFOObIC pa3Indusi MEXIy HUMU
MPEOI0JIEBAIOTCS COrJIaCMEM CTOPOH Ha UX U3MEHEHMeE .

C yueToM U3JI0KEHHOTro Hanbosee pejeBAaHTHBIM KPUTEpUeM IS OTl-
penesieHuss BO3MOXKXHOCTU O0ObeIMHEHUSI apOUTPaKHBIX Pa30UpPaTEIbCTB
MPEICTABIISICTCS OAU30CHb MAMEPUANLHBIX NPABOOMHOUCHUIL, KOTOPBIE CTaIN
MPEAMETOM PACCMOTPEHUsI B COOTBETCTBYIOIIMX apOUTPaXKHbIX pa3doupa-
TeJIbCTBAX. DTOT KPUTEPUil HAXOAUT CBOE OTPaKeHME B IIpaBUjIaX O KOH-
COMIMIALIMU OOJIBIIMHCTBA apOUTPaXKHBIX periaMeHTOB. Tak, HEKOTOphIe
M3 HUX IIPEIyCMaTPUBAIOT, YTO KOHCOJUAMPYEMbIE CIIOPHI JOJKHBI BBITE-
KaTh M3 OHOI 1 TOM e CIENKU (CEPUHU CAEIOK) WM U3 OITHOIO IIPABOOTHO-
LIeHKs’ JINOO M3 ITPaBOOTHOIIEHUIA OIMHAKOBOM ITpaBoBoii puposl (of the
same nature)’. KpoMe Toro, psii apOUTPakHBIX PErIAMEHTOB ITPSIMO YKa3bl-
BaeT B KaYeCTBE MpUMepa CBSI3aHHbBIX MaTepHaIbHbIX IPABOOTHOLICHUIA,
CITOPBI U3 KOTOPBIX MOI'YT ObITh KOHCOJIMAMPOBaHbI, OCHOBHOE U aKLIECCOP-
Hoe o0s13aTesbeTBa’. B 1ie0M ynauHou npeacTaBisieTcs: GopMyMpoBKa,
B COOTBETCTBUHU C KOTOPOI 00beIMHEHUE Pa30MPaTebCTB I0ITYyCKACTCS
B cyYasix, KOTAa B MOUIeXAIIMX KOHCOJUIAIUM CIIopaxX MOIHUMAIOTCS
ob1me pakTUYeCKre WIK Iopuandeckre Bonpockr’. CripaBeinBbIM OyaeT
BO3pakeHUe, YTO yKa3aHHBII KPUTEPUI MPenrnoiaraet CylleCTBEHHYIO
JIVCKPELMIO OpraHa, yIoJHOMOYEHHOTO MIPUHUMATD PEllIeHUEe O KOHCO-
JIUIALMK, OMHAKO (haKTMYECKU BOIIPOCHl 00beAUMHEHUS apOUTPaXKHbIX
pa3oMpaTeIbCTB M Ha CETOMHSILIHMUI JeHb PEIIAlOTCs HA OCHOBE OLIEHKU
BCeX 00CTOSITEILCTB criopa (case-by-case basis) 1 nmpearnoiaraloT LKPOKoOe
YCMOTpPEHUE TPETEMCKOrO Cy1a WIK apOUTPAXKHOTO YIPEKICHMSI.

' FryJ., Greenberg S., Mazza F. Op. cit. Para. 3-247.

Cratbst 10(c) ApoutpaxkHoro periamenta /CC 2017 r., ct. 8(1)(c) IMpaBua MexayHapom-
Horo apoutpaxa ICDR 2014 r., ct. 8.1(c)(i) ApourpaxHoro pernamenTa SIAC 2016 r.,
cr. 15(1)(iii) ApourpaxHoro periameHTa SCC 2017 r. OTHOCUTENBHO MPUMEHEHUS ITOTO
Kputepus B ApoutpaxHoM perinameHTe /CC oTMeuaeTcs, YTO JaHHOE TTOJIOXKEHUE TPeLy-
CMaTpUBAET CKOPee 9KOHOMMYECKOE TMHCTBO OTHOLIEHUM (cM. Fry J., Greenberg S., Maz-
za F Op. cit. Para. 3-357).

Cratbst 19(b) Apoutpaxnoro pernamenta CIETAC 2015 r.

Crarbs 19(c) ApoutpaxHoro pernamenta CIETAC 2015 r., cr. 8.1(c)(ii) ApOuTpaxHoro
pernamenTa SIAC 2016 r., cT. 33(2)(2)(6) Apbutpaxnoro perinamenrta PAIL mpu PUCA
2019 .

Cratbs 28.1(c) ApOUTpaKHOTO perjiaMeHTa Il aiMUHUCTPUPYEMBIX apOUTPaskKHBIX pa3-
ouparenbctB HKIAC 2018 .
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4.2. Bozmoscnocms wacmuuHoll KOHCOAUOAUUU apoumpaxscHvix paoupa-
meabcme

OnHUM U3 HanboJiee TMCKYCCUOHHBIX BOTIPOCOB, MOIHATHIX B MeMo-
panayme SIAC (1. 25), aBasieTcs 00CyXKIeHNEe BO3MOXHOCTH YaCTUUHOMN
KOHCOJIMIAIMH, T.€. OOBbEAMHEHUST apOUTPaKHBIX Pa30UpaTeIbCTB B TOMI
4acTu, KOTOpasi COOTBETCTBYET YCTAHOBACHHBIM KPUTEPHUSIM, HE 3aTpa-
TMBAIOIIETO MapajuleibHbIe pa30UpaTebCTBa M0 OCTAJIbHBIM BOIIPOCAM.
C oIHOIi CTOPOHBI, TAKOE 00BEAMHEHNE MOXET IT0Ka3aThCsl HauboJiee 10-
TUYHBIM, TIOCKOJIBKY OOIIIMe IS ABYX WJIM 00Jiee CTIOPOB BOIIPOCHI OYIyT
pas3peliaTbCsl COBMECTHO, a BOIIPOCHI, BO3HUKAIOIIME B paMKaX TOJIbKO
OITHOTO U3 pa30MpaTesIbCTB, OCTAHYTCS B BEACHUU U3HAYATIbHO C(hOPMUPO-
BaHHBIX apOUTPaXKHBIX TPMOYHAIOB. B TO ke Bpemst momo0HOe YMHOXKEHUE
apOUTPaXKHBIX TTPOLIECCOB CTABUT IO BOIIPOC 1I€JIM, KOTOPBIM CITYKUT KOH-
COTMAAIIMSI BOOOIIE U MEXKUHCTUTYLIMOHAIbHASI KOHCOJIMIALIMS B YaCTHO-
CTH, — MOBBIIIEHUE 3(DGHEKTUBHOCTH 1 CHUXKEHUE U3IEPXKEK apOUTPaKHOTO
pa3zbuparenbCTBa.

C TeopeTHIeCcKOi TOUKH 3pEHNsI 3TO MPEIIOoKeHNE TAaKKe CTAaBUT BOITPOC
0 TOM, BO3MOXHO JIM TaKOe JAeJIeHUe apOMTPaskHOTO pa3doMpaTeIbCTBa, MPU
KOTOPOM OJIMH U3 MTOTHUMAEMbIX BOIIPOCOB MOKET OBITh pa3pellieH caMmo-
CTOSITENIbHO, 06€3 yueTa APYyruxX BOMPOCOB, MOIHUMAEMBbIX B TOM K€ CIIOpe.
Co0OTBETCTBEHHO, KJTI0UEBBIM BOIIPOCOM B TAHHOM CJTy4yae MpeACTaBIIsSIeTCs
MPUHIUITHATbHAS «IeTUMOCTb» apOUTPasKHOTO CIopa.

DTOT BOIPOC MOXKET MOTAHUMATHCS TPUMEHUTEIHLHO K KOMITETEHIINU
Ha paccMOTpeHue cropa. Tak, BO3MOXHa CUTyallusl, IPU KOTOPOIi TpeTeii-
CKUIA Cyq TTpU3HAET CBOIO KOMIIETEHIIMIO B OTHOIIIEHUM YaCTH 3asIBJICHHBIX
TpeOOBaHMIA, TIPU 3TOM OTKa3aB B PACCMOTPEHUU APYTUX TpeOOBaHMIA'.
Bonee toro, ApoutpaxkHsiii perameHT SIAC 2016 1. cogepKUT npsiMoe
yKa3aHue Ha BO3MOXHOCTD NIeJICHUsI apOUTPakKHBIX Pa30UpaTesbCTB WIS
1eJael pelleHus BoIpoca 00 UX 00beAMHEHUU U HanelsieT apouTpoB /
apOMTPaKHBIN LIEHTP MIPABOM yIOBJIETBOPUTD 3asiBJIeHHE 00 00BbEANHEHUN
CITOPOB ITOJIHOCTBIO MJIU B YaCTU’.

Ha ypoBHe HallMoHaIbHOTO 3aKOHOAATEIbCTBA MTOAPOOHOE peryanpoBa-
HUe SIBJIIeTCsI CKopee uckimodeHueM. K nmpumepy, paHee npoliieccyaibHOe
3aKOHOAATeJbCTBO HumepaaHIoB mpsiMoO TIpenycMaTpUBalIo MpaBo CYIAbU
OKpyXHOTO cyna AMcTepaaMa yIoBJIeTBOPUTD 3aIpoc 00 00beIMHEHUU
apOUTPaXKHBIX pa30UPATENIbLCTBA HOAHOCMbIO UAU 68 Hacmu (KYpCUB Halll., —

' Cwm., Hanpumep, § 25(3) MpaBun apouTpaxa MEXIYHAPOAHBIX KOMMEPUYECKUX CIIOPOB

MKAC nipu TIIIT PO 2017 1.
Crarbu 8.4 u 8.9 ApourpaxHoro perinamenra SIAC 2016 T.
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C.U., A.I). eiictyromas penakius ['TIK Hunepnanmnos He comepXuT
Takoi (popMyIMPOBKHU, OMHAKO YCTAaHABIMBACT, YTO OOBEINHEHNE MOXET
OBITh IIPEIIKCAHO B TOW Mepe, B KAKOI 3TO He MPUBOIUT K HEOMpPaBIaH-
HOMY 3aTSITMBaHUIO pa30upaTebCcTBa'.

Takum o6pa3oM, IPUHILIMITMATbHAS BO3MOXHOCTb BbIIEICHUS TEX WU
MHBIX BOIIPOCOB JIJIS1 PACCMOTPEHMSI B OTIEIbHOM apOUTPaXKHOM pa30oupa-
TEJIbCTBE CYILIECTBYET, U TEOPETUYCCKUX MPEMSATCTBUM IJIs1 IPUMEHEHUS
MeXaHu3Ma YaCTMYHOM KOHCOJUAAIMN HET.

4.3. Bo3zmoicnocms KoHcoaudauuu apoumpai3#cHovix pazoupamensbcme c pas-
HbLM Mecmom apoumpaxica

BrickazanHoe B Memopannyme SIAC nipeayoxXeHrue 0 BO3MOXKHO-
CTU OOBbEIMHEHHUSI CIIOPOB HECMOTPS HA pa3JUYHbIe IPUMEHUMBIC ap-
OUTpaKHbIE PEerIaMEHTHI SIBJISIETCS PEBOJIIOLIMOHHBIM C TOUKM 3PEHUS
MOBBIIEHUS 3(P(PEKTUBHOCTH apOUTPaKHOTO pa3doupaTeabcTBa. B TO XKe
BpeMst Memopanaym SIAC (1. 8) coxpaHsieT TpeboBaHUE K apOUTPaKHBIM
corjalleHUsIM, Ha OCHOBAaHMHU KOTOPBIX HaYaThl KOHCOJUAUPYEMBbIE CIIO-
DBI, B UaCTH OIpeaeeHUST OMHOTO M TOTro Xe MecTa apouTtpaxa. C yyeTom
M3JI0XKEHHOM BBIIIIE JIOTUKU, OOBSICHSIIOIIEH IPUPOAY MEKMUHCTUTYLIMO-
HaJbHOM KOHCOJUIAIIMY KaK JaHHOTO CTOPOHAMM COTJIacHsl Ha U3MEHEe-
HUE apOUTPaXKHOTO COrjallieHUsI, 00s3aTeIbHBINM BEIOOpP OJHOTO MecTa
apOuTpaxa MpeAcTaBlIsieTCsl U3TUITHUM. Jlaxke IpU CylIeCTBYIOIIEM KOH-
CEepBATUBHOM PETyJIMPOBAHMU B JOKTPUHE BbICKA3bIBAETCSI TOYKA 3PEHUS
O IOIYyCTMMOCTH KOHCOJUIALIMHU Pa30UpaTebCTB, UMEIOIIUX MECTO ap-
OuTpaxa B pa3IMYHbIX aIMUHUCTPATUBHO-TEPPUTOPUATLHBIX CYObEKTaX
(enepaTUBHOrO rocyaapcTna’.

MecTo apOuTpaka MMeeT BaxKHOE 3HAYCHUE 11 TEOPUU MEXIYHAPOI -
HOT0 KOMMEPYECKOro apOuTpaxka Mpexke BCEro MOCTONbKY, IOCKOIbKY
€ro BbIOOD OMOCpeayeT IPUMEHEHME MTPOLIeCCyalbHbIX HOPM 3aKOHOIa-
TeJIbCTBA 00 apOUTpaXke COOTBETCTBYIOIIETO MpaBoropsiaka. Kpome toro,
MeCTO apOuTpaxa TakxKe MpeaonpeaesieT KOMIIETEHIIMIO TOCy1apCTBEH -
HOTO CyJia B TOM YMCJI€ B YaCTH ITOJTHOMOYMIA 110 CONCICTBUIO apOUTPaXKy
B (hopMUPOBaHUM TPETEHCKOIO Cyda, MOJIy4eHUU 10Ka3aTeJbCTB, IIPO-
Lieype OTBOIa apOUTPOB U T.M., a TAKXKE 110 OCYLIECTBJIECHUIO KOHTPOJIS
3a coOJII0IcHMEeM apOUTpaMy HaJiexallero mpoiecca. B To xe BpeMst
MHOTH€ COBPEMEHHBIE NPABOIOPSIAKU HONYCKAIOT UCKIIOYEHNE KOM-

' Crarba 1046(2) I'MK HunepaaHmos.

> Schramm D. Commentary on the Swiss Rules (Art. 4) // Arbitration in Switzerland: The

Practitioner’s Guide / M. Arroyo (ed.). 2" ed. Kluwer Law International, 2018. P. 486.
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MEeTeHIIMY TOCYIapCTBEHHBIX CYI0B MeCTa apOuTpaxa Mo yKa3zaHHBIM
BOIIPOCAM IO COTJIAIlIEHUIO CTOPOH.

B 271011 CBSI3U MIpenCcTaBIsSIeTCs, UTO €CJIM CTOPOHBI CBOUM COTJIallIeHUEM
BIIPaBe IMOJHOCThIO UCKIIIOUMTH KOMIIETEHIIMIO CYI0B MeCTa apouTpaxka,
TO OHU a fortiori BIpaBe TOTOBOPUTHCS O Nepenave yKazaHHbIX TOJTHOMOYMI
MHOMY rocygapcTBeHHOMY cyny'. Tak wiu nHave, KOJIb CKOPO yKa3aHHbIe
TIOJITHOMOYMS TIOABEPKEHbI U3MEHEHMSIM T10 BOJIE CTOPOH, MPUBEISHHAs
BBIIIIE JIOTUKA MOIU(bUKALIMY apOUTPAKHOTO COTJIAIICHHUS TTPY peaTu3aliiu
MeXaHu3Ma MEXMHCTUTYIIMOHAIbHON KOHCOJUAAIIUM TO3BOJISIET YTBEP-
KIaTh, YTO Pa3IMIMS B apOUTPAKHBIX COTJIAIICHUSIX B YACTH OIPEeNeICHUS
MecTa apOuTpaxka He SIBJISIIOTCS TPETNSITCTBUSIMU TSI 00beTUHEHUS apOu-
TPaXKHBIX Pa30MPaTETLCTB B paMKaX TaKOW KOHCOIUAAIIAMN.

Tewm Gosiee 3TO crpaBeMIUBO IJIS TEX CIydaeB, KOTJaa CTOPOHBI IIPSIMO
He MpeaycMaTpUBalOT B apOMTPaKHOM COTJIAlIEHUH MECTO apOuTpaxa,
a OCTaBJISIIOT €T0 OIpelesieHUe apOUTPaKHOMY YUPEKIACHUIO UIN Tpe-
TEMCKOMY Cydy; B TAKOM CJIy4ae BOIIPOC npomueope4ss MECT apOuTpaka
B IIPUHIIUIIE HE UMEET MecTa’.

Bonee Toro, mpemiaraemasi JoruKa mo3BoJsieT TOBOPUTH O BO3SMOXKHOCTHU
00beIMHEHMST apOUTPaKHBIX Pa30UPATEIbCTB Jaxke B TeX CIydasx, Koraa
OITHO 13 apOUTPaXKHBIX COIIALIEHUI COMEPKUT OTCHUIKY K apOUTpaKHOMY
perjlaMeHTy, B KOTOPOM MECTO apOuTpaxa 3aKperuieHO UMIIEPaTUBHO'.
ITockobKY KOHCONMMOALIMS CIIOPOB, KaK yKe ObLIO IMoKa3aHo, OYIeT Mo-
Ipa3ymMeBaTh U3MEHEHNE apOUTPaKHOTO COTTAIICHUS, 1axkKe UMITepaTHB-
HbIE TIOJIOXKEHUS M3HAYAJIbHO MPUMEHUMOTO apOUTPaXKHOTO perjiaMeHTa
He OyIyT MPUMEHSIThCS K 00beAMHEHHOI TIpoLieype.

B 10 e Bpems1, yIuThIBasi KOHCEHCYAJIbHYIO IPUPOIY apOMTpaxa, ObLIO
OBl HETTPABWJILHO UTHOPUPOBATh BOJIIO YYACTHUKOB apOUTPakKHBIX pa30Ou-
paTeabCcTB. B aTOl ¢BSI3M MpencTaBiasgeTcsi HEOOXOAMMBIM MTPEITyCMOTPETh
BO3MOXHOCTb MCKJIIOUEHMUS COTJIAllIEeHEeM CTOPOH MPUMEHEHUS MPaBUII
0 MEXXUHCTUTYLIMOHATBHOI KOHCOMUIALIMH, BKJIIIOUCHHBIX B apOUTPakHbIN
peraaMeHT (TaK Ha3bIBaeMblll MEXaHU3M opt-out). AHAIOTMYHBIEC TIPUMEPbI
YK€ M3BECTHBI COBPEMEHHBIM apOMTPaKHBIM periaaMeHTaMm. Tak, Hampu-

DpaHILy3cKOoe MPOLECCYaTbHOE 3aKOHOIATETBCTBO MPSIMO MPEIyCMaTPUBACT TAKYIO BO3-
MOKHOCTb B OTHOILIEHUU (paHIy3cKux cynoB (cM. cT. 1505(3) I'TIK dpaniun).

CwM. B aToii yactu: Fry J., Greenberg S., Mazza F. Op. cit. Para. 3-244.

Cwm, Hanpumep, § 21(1) IpaBur apouTpaxka MeXayHAapOIHBIX KOMMEPUECKUX CITOPOB
MKAC nipu TIIIT PO, ct. R28 Konekca cioptuBHoro apoutpaxa (Code of Sports-related
Arbitration / Code de I’arbitrage en matiere de sport) 2019 r. (https://www.tas-cas.org/fil-
eadmin/user_upload/Code_2019__en_.pdf).
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Mep, OTHUM U3 OCHOBHBIX HOBOBBEIEHUII IEHCTBYIOIIETO0 APOUTPAXKHOTO
pernamenTa /CC 2017 1. IBASIOTCS TTOJ0XEHUS 00 YCKOPEHHOI mpolienype,
KOTOpbIE aBTOMATUYECKU MPUMEHSIOTCS K pa30MpaTe/IbcTBaM ¢ CyMMOI
criopa MeHee 2 mutH gost. CIIA'. OgHako BaXKHO OTMETUTD, UTO YKa3aHHbIE
MpaBWIa He SIBJISIIOTCSI UMITEPATUBHBIMU, MIOCKOJIbKY OIHUM U3 YCIOBUI
MX IIPUMEHEHMS SIBJISIETCSI OTCYTCTBHME COMJIALLIEHUSI CTOPOH 00 00paTHOM’.

5. Onpenesenne opraHa, KOMINETEHTHOr0 NPMHUMATD
peleHre 0 KOHCOJTMIAIMU Pa30MpaTe/IbCTB

Mewmopannym SIAC nipefiaraet B KayecTBe BapuaHTOB 1) (hopmupoBa-
HUE JUTS KaKI0TO0 KOHKPETHOTO CITyyast KOMUTETa, COCTOSIIIIETO U3 MpeIcTa-
BUTEJICI BceX apOUTPaXkKHBIX YUPEKICHUI, YITOMUHAEMBIX B apOUTPasKHbBIX
OTrOBOPKaX, HA OCHOBAaHWM KOTOPBIX MHUIIMHPOBAIMCH pa30MpaTe/IbCTBa,
i (2) Ha3HauYe€HWE OJHOTO apOUTPAKHOTO YUPEXKISHUS C HaleJIEHUEM eT0
MOJTHOMOUYMEM pPa3pellaTh BOIPOC O MEXKUHCTUTYILIMOHAIbHON KOHCOJIM-
JAllMy Ha OCHOBE COOCTBEHHOTI'O peryIaMeHTa.

ABtopbsl Memopanayma SITAC HaxonsaT pearnoYTUTETbHBIM BapUaHT
C Ha3HAYeHUEM MEXMHCTUTYLIMOHAIbHOIO KOMUTETA KaK HanboJiee mpo-
ctoii (1. 18). MBI CKIIOHHBI COTJIACUTBLCS € TaHHBIM TPEIIOXKEHUEM, T10-
CKOJIbKY OHO IO3BOJISIET YUECTh MHTEPEChl yYACTHUKOB CITOPa, HE MMEBIIUX
IO TIOCTAaHOBKY BOITPOCa O KOHCOJUIALIUM KaKOM-TU00 CBI3U C apOUTpak-
HBIM YUPEXIECHUEM, KOTOPOE MOTEHIIMATbHO OyIeT KOMIIETEHTHBIM pac-
cMaTpuBaTh 00bEIMHEHHOE pPa30MpaTeIbCTBO; KPOME TOIr0, UCKIII0YAIOTCS
cJlydyau, KOrja pellieHre O KOHCOIMIALMY OyIeT TPUHUMATh apOUTPaKHbBIIA
TpuOYyHa (eC/iM TaKUM ITPAaBOMOYMEM €TI0 HaleJseT COOTBETCTBYIOIIMI
perjgaMeHT’), B (hOpMUPOBAHUM KOTOPOIO HE Y4acTBOBaJla CTOPOHA KOH-
COTMANPYEMOTO pa30MpaTeIbLCTBA.

HaxkoHell, yctpaHsieTcs IpoOJeMHbII 3Tall YCTAHOBJICHUSI KPUTEPUSL,
Ha OCHOBAaHMU KOTOPOTO OYIET ONPEae/ISIThCS apOUTPaKHbBIM LIEHTP, IO~
HOMOYHBII IPUHKUMATD PeLlIeHHE O KOHCOIUIALUK',

JIOMOMHUTETLHO OTMETUM, UTO Tepeaya Bompoca o Mogo0HOH crieim-
(bnueckoit KOHCONMMIALMY UMEHHO Ha MEXMHCTUTYLIMOHAIbHBII YPOBEHb

' Cratbs 30(1) Ap6urpaxnoro pernamenta /CC 2017 r., cr. 1(2) Tpunoxenust VI Kk Apou-
TpaxxHoMy perjgameHty /CC 2017 .
Crarbs 30(3)(b) ApourpaxHoro pernamenta /CC 2017 r.

CwM., Hanipumep, cT. 22.1(x) ApoutpaxHoro pernameHnta LCIA 2014 1., ct. 8.7 Apourpax-
Horo pernamenTta SIAC 2016 .

*  Iyukr 13(b) Memopannyma SIAC.
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MO3BOJIUT 00€CIIeYUTh OOJIBIIYI0 OOBEKTUBHOCTD M TTPO3PAYHOCTh ITpoliecca
¥ HE OCTaBUT MeCTa JJIsI JOMBICIIOB M COMHEHUI B 3aMHTEPECOBAaHHOCTH.

Ha npyryto yaiiry BeCOB MOXHO MOJOXUTh (haKTOp YBETIUUCHUS BpeMe-
HU, CBSI3aHHBII ¢ OXXUaaHUeM (DOPMUPOBAHUST KOMUTETA 1 MPUHSITUS UM
pEelIeHUsI, OMHAKO 3TOTO SIBHO HEMOCTATOYHO, ITOCKOJIBKY B TaHHOM CJIydae
ero OyIeT nepeBelIMBaTh HEOOXOMUMOCTD yUeTa MHTEPECOB BCEX YYACTHUKOB
00BbeIMHSIEMbIX Pa30MpPaTEIbCTB.

6. Kpurepun onpenesieHnss apoOMTpPazKHOTO IIEHTPA,
KOMIIETEHTHOTO A IMUHICTPUPOBATH 00beINHEHHOE
apouTpaxKHoe pa3dMpaTebCTBO

TpyaHocTH, CBSI3aHHBIE ¢ TOMCKOM KPUTEPUS 7151 Ha3HAYCHMST KOH-
COJIUIMPYIONIET0 apOUTPAKHOTO YUPEXKISHUS, aKTyaIbHbI U IS STama
orpeneseHusT apoOUTPaKHOTO YUPEXKACHUST, KOMIIETEHTHOTO BECTU KOHCO-
JIMAUPOBAHHOE Pa30MpPaTeIbCTBO.

Memopanaym SIAC (1. 27) paccMaTprBaeT BO3MOXKHOCTb aIMUHUCTPU -
POBaHUS KOHCOJIMINPOBAHHOTO pa30rpaTebeTBa 1) MO0 COBMECTHO BCEMU
apOUTPaXXHBIMU LICHTPAMM, UMEIOIIIMMU OTHOIIIEHUE K KOHCOJIUIUPYEMbIM
pa3bupaTebCTBaM, Ha OCHOBE €AMHBIX MPaBUJ, 2) TU00 KOHKPETHBIM ap-
OUTpaXKHBIM LIEHTPOM, OTIpeCIsIEMbIM Ha OCHOBE OOBbEKTUBHOTO KPUTEPHUSI.

[TepBriit M3 yKa3aHHBIX BAPUAHTOB SIBJISIETCS 00Jiee TTPUBIIeKATEIbHBIM
C TOYKM 3pEeHUsI yI00CTBA TSXKYIIIUXCS CTOPOH, OCKOJIbKY MUHUMU3UPYET
HEOXUIAaHHBIE 1JIsI HUX MOCIEACTBUS KOHCOMUAAIMY (M3MEHEHUE COCTaBa
TPETeCKOro cyma, MecTa CJIyIlIaHuii), a TAKXKe ¢ TOYKM 3pSHUs HapallliBa-
HUSI B3aMMOJECTBUS MEXIY apOUTPaXKHBIMU LIEHTPAMMU.

C npyroit CTOpOHBI, B HACTOsIIIIee BpeMsl apOUTPaXKHbIC LIEHTPHI BbI-
CTyIIaloT IO OTHOLICHUIO APYT K APYry CKOpee B KayeCTBE KOHKYPEHTOB,
U B OTvkaiiiieM OymayIieM Bpsi JIM CTOUT OKUIATh IeMCTBUTEIBHO KaueCcT-
BEHHBIX U3MEHEHUI B BOIIPOCaX 000I0IHOTO COTPYIHUYESCTBA IO aIMUHKC-
TPUPOBAHUIO IEJI, XOTS 3TO 3HAYUTEIHHO YITPOCTUIIO OBl BEIEHUE TTpoliecca
¥ a0 Obl MAKCUMAJIBHYIO CTETIEHb 3alIUIIIEHHOCTA MHTEPECOB CTOPOH
¥ COOJIIOAEHUST TPUHIIMIIA PABHOTO OTHOIIEHMS K JIUIIAM, YIaCTBYIOIIMM
B Ziesie, TeM 00Jjiee YTO MMEIOIIMECs TEXHOJIOTMUECKUe pa3paboTKU, UCTIONb-
3yeMble apOUTPaKHBIMU IIEHTPAMHM', BIIOJIHE ITO3BOJIUIN OBl OCYIIECTBUTD
MOA00HOE COBMECTHOE BEACHUE ACI.

' Cwm., Hanpumep: Antonov J.V, Conduct of Electronic Arbitration // Czech (& Central

European) Yearbook of Arbitration. 2017. Vol. VII. P. 3—26; SCC Platform — Simplifying
Secure Communication from Request to Award (https://sccinstitute.com/scc-platform/).
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B xauecTBe MpUMEPHBIX KPUTEPUEB MPEIIaraloTCs: KOJTUISCTBO Ie;
COBOKYITHAsI IIcHa MCKOB; MOMEHT MHULIMUPOBAHMS IIEPBOTO pa30orpaTeiib-
CTBa; CYIIECTBO CIIOPa; HAIIMOHAJIBHOCTh M MECTOHAXOXIEHUE CTOPOH'.

Kaxxmplii U3 pemaiokeHHbIX KPUTEPUEB, KaK OTMEYaeTCsl M aBTOpaMu
MewmopaHayma, umeeTt cBou ciiadblie cTopoHbl. [10aTOMY BEIOOP KAKOTO-TO
OIIHOTO M3 HUX OyIeT HAITOMUHATh CKOPee BIOOP MEHBILEro U3 301.

OnHaKO JOIOJHUTEbHBIM HEIOCTATKOM OOJIBIIMHCTBA M3 HUX, KO-
TOPBIl MOKET OBITh OTTAJKMBAIOIIUM IJIsI apOUTPaXKHBIX UHCTUTYTOB,
Ha HaIIl B3IJISI, SIBJISIETCS MX HepaBHOE TToJIoXkeHre. B camom gere, Ha mpo-
TSDKEHUH TIeproAa CBOETO CYIIECTBOBAHUS KaXXIBI M3 apOUTPasKHBIX
LIEHTPOB 3aBOEBbIBAJ CBOIO 00J1aCTh reorpacuyeckoro, HalMOHaaIbHOTO
WJIY TIPEIMETHOTO PhIHKA, U apOUTpakHbIe MHCTUTYTHI, HAXOASIIUECS
B MEHee BBITOIHOM ITOJIOXKEHUH, MOTYT HE UMETh MHTepeca B KOHCOIMIA-
LUK, TOHWMAs, 9TO C OOJIBIIION JOJIeil BEpOSITHOCTH OHU HE OYOYT IIpH-
HUMAaTh YJaCTHs B aAIMUHUCTPUPOBAHUYM KOHCOJIMINPOBAHHOTO pa3onpa-
TeJIbCTBA.

[Iporecc ycTaHOBIEHUST COOTBETCTBYIOIIETO KPUTEPHUS OCIOXKHSICTCS
elle U TeM, YTO PellIeHUue O KOHCOJUAALUU MPUHUMAETCS 0€3 U3ydyeHUs
00CTOSTENbCTB [iej1a MO CYIIECTBY, a HA OCHOBE (haKTOB, prima facie cBUiE-
TEJBCTBYIOIIUX O HEOOXOAMMOCTU TaKOTO OOBbEIMHEHUS.

[MoaTomy, Ha TIepBBIN B3NS KaXXYyIIUIiCS Hanboee HeUTpaaIbHBIM
KpUTEPUIT MOMEHTa MHULIUMPOBAaHMS O00Jiee paHHETO pa3doupaTeIbCcTBa,
MOXKET CTaTh MHCTPYMEHTOM 3JI0YITOTPEOJICHUST CTOPOHBI, KOTOPast, TIpe/-
BUIs BOSHUKHOBEHNE OCHOBHOTO pa30MpaTeIbCcTBa, 3a01aroBpeMEHHO
WHUIIMUPOBAJIa BTOPOCTEIICHHBIN MpollecCc B HaAeXIe BBITAIaTh IJIsT
cebs Kakue-aubo TpolieccyajbHble MpeumyliecTBa. TakumM oOpa3om,
MpUMEHEHNE JTaHHON TOYKM OTcUeTa MOXKET CKOpee IMOCITOCOOCTBOBATh
YBEJIMYEHUIO KOJIMYECTBA KOH(MDIMKTHBIX CUTyaLlui, HEXEIU UX HEdO0-
MYyIIeHUIO ™",

ITyukTsl 31—41 Memopanayma SIAC.

Teh L. Consolidation of Separate Arbitration (https://www.baniarbitration.org/as-
sets/presentation/BANI-1Arbi2018/SESSION %2011/Presentation%201%20-%20
Lawrence%20Teh%20-CONSOLIDATION%200F%20SEPARATE%20ARBITRA-
TIONS-2018.10.26%20BAN1%20Conference %20Paper.pdf). P. 8.

C npyroii CTOpOHBI, BOSHUKHOBEHUE JTOTOTHUTEIBHBIX CITIOPOB Y BOBJIEUEHUE B HUX
OCTAJTbHBIX YYACTHUKOB 9KOHOMUYECKOTO OTHOIIEHUST SIBJISICTCS JIUIIH BOITPOCOM Bpe-
MeHHU (cM. 06 3ToM noapoOHee: Macedo R. Cross-Institutional Consolidation Protocol:
The Gifted Horse (12 July 2018) (https://www.linkedin.com/pulse/cross-institutional-
consolidation-protocol-gifted-macedo-moreira/)).
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Bo n36exanue monoOHbIX cuTyaluii aBTopbl Memopanayma SIAC npen-
JlaraloT pyKOBOJICTBOBAThCS (haKyIbTaTUBHBIMU KpUTepUsiMU (1. 37), 4TO
SIBJIIETCS BITOJIHE pa3yMHbBIM perieHreM. C Halllel TOUYKU 3pEHUST, TAKUMU
(hakynbTaTUBHBIMU KPUTEPUSIMU JOJDKHBI BRICTYIIATh 1) TIpeaMeT cropa
M 2) COBOKYITHas 1iIeHa UCKOB.

Kpurepuii mpenmeTa criopa mo3BoJIsIET B IEPBOM MPUOIMKEHUN OL1e-
HUTb CTPYKTYPY 9KOHOMUYECKMX CBS3€H, BBICTPOSHHBIX MEXIY CTOPOHAMU,
MOJIYYUTh MIPENCTaBICHNE O MECTE KaKIOTO M3 CITOPHBIX TPAaBOOTHOIIICHUN
B TaKOI CTPYKTYpE Y BBISIBUTh OCHOBHOM CITOP, KOTOPBIA OYIET SIBIATHCS
CBOETO POJa «SIIPOM» KOHCOJMIUPOBAHHOTO pa3oupaTenabcTBa. Kpurte-
PHi1 COBOKYITHOI 1IEHBI UICKOB MOXET ITPUBJIEKATHCS BO BCIIOMOTaTeIbHbIX
LIeJISIX, €CJIM JOTOBOPBI, B OTHOIIIEHUHU KOTOPBIX BOZHUKJIIN pa3HOTIACHS,
HOCSIT OMHOPOIHBIN XapaKTep ¥ 3aHUMAIOT paBHOE MOJIOXKEHUE B CTPYKTYpe
9KOHOMUYECKUX OTHOIIIEHU CTOPOH.

Haxkone11, MbI He ocTaBjIsIeM HaIeXXIbl Ha BEIPAOOTKY 0oJiee YHUBEP-
CaJIbHOTO KPUTEPUSI OTIPEIeICHUS KOMIIETEHTHOTO apOUTPaKHOTO LIEHTpa,
a Tak>Ke Ha IOCTIDKEHME COTJIacHsl TI0 BOIIPOcaM COBMECTHOTO aqMUHUCT-
pPUPOBaHUS KOHCOJIMIUPOBAHHOTO pa3dupareabCTBa.

7. OTaebHbIE NPOLECCYaTbHbIE BONPOCH KOHCOJMIUPOBAHHBIX
apoMTPaKHBIX Pa30UpPaTeIbCTB: (POPMUPOBAHKE APOUTPAKHOTO
TpUOyYHAJIA; pacnpe/eieHne apoOUTPAKHBIX COOPOB

Crenyromuit MOMEHT CBSI3aH C OIpeaeJeHUeM MpaBuia GOpMUPOBAHMS
TPETeMCKOro cyaa aJist pa3pelieHusl KOHCOJMAUPOBAHHOTO CIIOpa: J0KHO
JIM COXPAHSIThCS 32 CTOPOHAMM MPaBO Ha3HAYaTh apOUTPOB, TNOO Ke OoJiee
LIeJIeCO00OPAa3HbIM SIBJISICTCS JeJIErMPOBAaHME JaHHOM (DYHKIIMU apOUTpax-
HOMY MHCTUTYTY?

B yacTHOCTM, TTOC/EAHMIA TOAXO HAIEJ] OTPaXXeHHUE B OTACIbHBIX
apOUTPaKHBIX PErIAMEHTAX, COTJIACHO MOJOXEHUSIM KOTOPBIX CTOPOHBI
CUMTAIOTCS OTKA3aBLIMMMCS OT CBOETO IIpaBa Ha3HayaTh apOUTPOB, YIIOJI-
HOMOYMBAsl Ha 3TO apOUTPaXKHOE YUpexkIeHHE .

OTe/ibHbIE aBTOPHI TAKKE MPUACPXKUBAIOTCS MHEHUSI, YTO B IOA00HOI
3KCTPAOPAMHAPHOI CUTYalIMK BOIIPOCHI (hOPMUPOBAHUSI apOUTPAXKHOIO
TpuOyHaJla MPeANOYTUTEIbHEE TIepeaaTh Ha yPOBEHb apOUTPAXKHOTO yupe-
JKIEeHUs, 1a0bl He JOMYCTUTh PUCKOB OTMEHBI PELIEHMSI 10 MOTUBaM Ha-

' Crarps 8(2) [pasut MexayHaponHoro apGurpaxa ICDR 2014 r., cr. 28.8 Ap6uTpaxHo-

TO perjaMeHTa Ui aIMUHUCTPUPYEMbIX apOUTpakHbIX pa3oupatenbctB HKIAC 2018 r.,
cT. 4(1) LIBeiiapckoro perjlaMeHTa MexXayHapomaHoro apoutpaxa 2012 r. (https://www.
swissarbitration.org/files/837/SwissRules2012_Russian_2019.pdf).
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PYIIEHMS TTPUHIIMIIA PABHOTO OTHOIIIEHHUS K yYaCTHUKAM pa30rpaTesibCTBa
VT HECOOTBETCTBUSI TPETEMCKOro cya cornaieHuto ctopoH'. [TomobHoe
JieJeTUPOBaHNE OCOOEHHO aKTyaJIbHO B CUTYAIIMSIX MHOTOCTOPOHHUX CITO-
POB, 0OCOOCHHO KOTIa KaXKIbIi U3 YYaCTHUKOB 3aHUMAET MPOTUBOTOIOKHYIO
TMO3UIIMIO TIO OTHOIIEHUIO K OCTAJIbHBIM; TIPY TTOTOOHBIX OOCTOSITEILCTBAX
MaJIOBEPOSITHO, YTO YYACTHUKHU CMOTYT MPUNATH K COTJIACUIO TI0 KaHAUAA-
TypaMm apOUTPOB, a peaan3aivs KaXkIoi 13 CTOPOH MpaBa Ha U30paHue
apbuTpa, CKopee BCero, MpUBeAeT K HEONPaBIaHHOMY YBEIUUCHUIO UM~
CJICHHOCTH apOMTpakHOTO TpUOyHasIa U K YBEJTUUSHUIO CPOKOB ITPOBEIC-
HUSI pa3dupaTeabCcTBa, MOCKOJIbKY KaXIOMY U3 YUaCTHUKOB WJIM TPYTIIIe
YYaCTHUKOB JOJKHO OBITh ITPEAOCTABICHO BPEeMS IJISI COTJIaCOBaHMS KaH-
JIUAATypbl apouTpa’.

HeMmanoBaxXHBIMU TaKKe SIBJISIIOTCSI BOITPOCHI TOMYCTUMOCTH 3asIBJIe-
HHUSI O KOHCOJIMOALIMM MOCJe TOTo, KaK ObLIM c(hOPpMUPOBAHBI COCTaBbI
TPETEMCKUX CYIOB IO BCEM MJIU T10 YaCTH pa30MpaTeIbCTB, U JaJbHEHUIIIEH
CyIb0BI C(POPMUPOBAHHBIX COCTABOB B CIyYae MPUHSITHUS PEIIEHUS O KOH-
CONIMAALNH.

B nanHOM ciyyae ciemyet MCXOAUTh U3 TOTO, YTO HEOOXOAUMOCTb KOH-
COIMANPOBATH OTACIbHBIC pa30MpaTeIbCTBA M0 OOBEKTUBHBIM ITPUINHAM
MOXET OBITh BBISIBJICHA YK€ TT0CIe MOMEHTa (DOPMUPOBAHUS TPUOYHAJIOB.
Ho nmpu mogo6HBIX 06CTOSITEILCTBAX CBEACHUE PAa30MPaTEIbCTB B €ANHBII
TPOLIECC MOXET OBITh OCJIOXKHEHO.

Tak, eci OTHUM M3 YCJIOBUI YIOBJIETBOPEHUS X0HaTalicTBa O KOHCO-
JIMAALMU SIBIASIETCS MASHTUYHOCTh TPUOYHAIOB BO BCeX pa3dMpaTeabCT-
Bax’, TO OHO MPEIOCTABIISIET OTBETYMKY CBOETO poJa «Ia3eilKy», M03BO-
JISIIOIIYI0 €My K CBOE BHITOAE M30eXaTh KOHCOJUIALMHU, Belb UMEHHO
OT OTBETUMKA, UMEIOIIIETO TOCIeaHee CIIOBO Ha 3Tare (popMupoBaHUS

' Hanotiau B. Complex Arbitrations: Multiparty, Multicontract, Multi-Issue and Class Ac-

tions. Kluwer Law International, 2006. P. 201; Baetens F. Procedural Issues Relating to
Shared Responsibility in Arbitral Proceedings (SHARES Research Paper 18 (2012)) (https://
papers.ssrn.com/abstract_id=2220632). P. 9; Roos C.C. Multi-party Arbitration and Rule-
making: Same Issues, Contrasting Approaches // 50 Years of the New York Convention
(= International Council for Commercial Arbitration Congress Series. No. 14) / A.J. van
den Berg (ed.). Kluwer Law International, 2009. P. 426.

* Chiu J.C. Op. cit. P. 74; Konrad Chr.W,, Schwarz ET. The Vienna Rules: A Commentary on
International Arbitration in Austria. Kluwer Law International, 2009. P. 327.

CwMm., Hanipumep, cT. 15(1)(1.2) ApGuTpaxkHoro perjameHTa BeHCKOro MexkIyHapoaIHOro
apoutpaxHoro nieHTpa (Vienna International Arbitral Centre (VIAC)) (https://www.viac.
eu/images/documents/vienna_rules/FINAL_ Wiener_Regeln_2018 Brosch%C3%BCre_
Russisch.pdf) 2018 .
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TpuOyHana, OyAeT 3aBUCETh UTOTOBBIN cocTaB apouTpos'. [1o aToit mpu-
YUHE TTOJ00HOE YCIOBME OLIEHUBAETCSI B JOKTPUHE B KAUeCTBE Yepecuyp
OrPaHUYHUTEIBHOTO,

CrietyeT y9YuThIBaTh, YTO B HEKOTOPBIX CIIydasix OObEKTUBHO HELIeJeCO-
00pa3HbIM OyIeT UMEHHO IMpeKpalleHue MOJHOMOYMH yXe chopMUpPOBaH-
Horo TpuOyHaja. B kauecTBe 00CTOSITEILCTBA, ITPEMSTCTBYIOLIETO TAKOMY
MPeKpPalleHUIO, B JOKTPUHE YKa3bIBAIOT Ha CIIELM(PUUHOCTD CIIopa, TPeOyro-
LIYIO OT apOMTPOB HAIMYMSI Y3KOI CrielIMaIn3aliiu 1 OIbITa IO KOHKPETHOM
Kareropuu aexr’. B To e Bpemsi BBIXOIOM U3 ITOJ0OHOI CUTYAIIUU SIBJISIETCS
repeHa3HaYeHUe TaKUX CIIeLMaIN3MPOBaHHbBIX apOUTPOB U3 «IT0OOYHOrO»
pa3bupaTesibCTBa B «OCHOBHOE»".

B 11060M ciiydae, eciu npekpaTUTh IMOJTHOMOYMS C(DOPMUPOBAHHBIX
apOUTPaXKHBIX TPUOYHAJIOB HE MPEICTaBISICTCSI BOSMOXKHBIM, Ha TTIOMOIIb
MOXET MPUNATH TaK Ha3bIiBaeMasl «KOHCoIUaaus de facto», Kotopast hu-
rypupyeT u B Memopanayme SIAC (n1. 27) B KauecTBe BapuaHTa aiMU-
HUCTPUPOBAHUSI KOHCOJIMAMPOBAHHOTO CIIOpa M KOTOpPasi MOXKET ObITh
OCYIIIECTBJICHA CJICAYIOLIMMU CITOCOOAMM:

* HazHavYeHMe OOIIMX apOUTPOB B HECKOJIBKO COCTABOB;

* U3y4yeHue OOCTOSITEIbCTB, PACCMATPUBAEMbIX B IIapaUIeIbHbBIX IIPO-
Leccax’, myTeM IPUHSITUS TPUOYHAIOM ITPUKAa3a O PACKPbITUN CTOPOHAMU
CBEJICHUI1 0 XOJI¢ MapaJljieJIbHbIX ITPOLIECCOB WM IIPOBEACHMSI COBMECTHBIX
3acemaHuit’.

JlaHHBIE METOMIbI TTO3BOJISIOT YUJieHaM TPUMOYHAJIOB IeiicTBOBATh OoJjiee
OIEePaTUBHO, UCKJII0Yasi HEOIIpaBIaHHbIE 3aIeP>KKU 1 00eCIIeurBasi COIJia-
COBAaHHOCTb IIPUHSITBIX pelleHuit’. BMecTe ¢ TeM UX UCIIO0JIb30BaHNE MOXET
€O311aTh U JIOIOJHUTEIbHbIC ITPOOJIEMHbIE MOMEHTHI: TaK, Ha3HAYCHUE
00IIKMX apOUTPOB MOPOAUT BOIPOCHI 00 MX MOTEHIIMATLHOM MPUCTPACT-
HOCTH, OCOOEHHO eCJIn pa3brpaTesibCTBa MPOBOASITCS MOCIEI0BATEIBHO,

' Konrad Chr.W,, Schwarz F.T. Op. cit. P. 324.
> Ibid. P. 336.

Pryles M., Waincymer J.M. Multiple Claims in Arbitration between the Same Parties //
50 Years of the New York Convention (= International Council for Commercial Arbitra-
tion Congress Series. No. 14) / A.J. van den Berg (ed.). P. 486—487.

* Schramm D. Op. cit. P. 489.
* Hanotiau B. Op. cit. P. 109—111.

Ambrose C., Maxwell K., Collette M. London Maritime Arbitration. 4" ed. Informa Law from
Routledge, 2018. P. 247.

7 Leboulanger Ph. Op. cit. 1996. P. 74, 89; Hanotiau B. Op. cit. P. 218—220.
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U1 apOUTPbI YKE MPEACTaABUIN CBOM YMO3aKIIIOUEHUS 110 aHAJOTMYHOMY
BOITPOCY B 00Jiee paHHEM CIYIIaHUK'; XKeJlaeMasl rapMOHU3aLus AeCTBUI
U BBIBOJIOB TAKXKE MOXKET ObITh TOCTUTHYTA HE BCET/a, IIOCKOJbKY apOUTPhI
YIIOJIHOMOYEHBI pa3pellaTh CIIOP TOJIBKO B IIpeIeiax TeX 3asiBJCHUI U J0Ka-
3aTeJIbCTB, KOTOPBIE MPEICTaBICHbI CTOPOHAMU’ U KOTOPBIE, CKOPEE BCETO,
OyIyT He COBITIaZaTh B Kax/IOM 13 pa30upaTesibCTB.

YKazaHHbIE yXUILIPEHUsI MOTYT OBbITh CITPaBEIIMBO PaCLiEHEHbI KAK OCHO-
BaHMe [UIs] YIIPEKOB B YIIIEMJICHUH IpaB CTOPOH Ha BbIOOp apoutpa. OaHako
MOA00HBIE MEPHI ITPEIOCTOPOKHOCTU CO CTOPOHbBI apOUTPaKHBIX LICHTPOB
00YyCIIOBJICHBI CTpeMJIEHHEM 00ECIIeUUTh UCITOTHUMOCTD apOUTPaXKHOTO
pelieHus.

KittoueBbIM pYMEPOM 10 JaHHOMY BOIIPOCY, KOTOPbIiA PETYJISIPHO YIIO-
MMHaeTCs B JOKTpUHE, siBiisseTcst nejo KaccauunonHoro cyna ®@paHuun
Siemens & BKMI v. Dutco’, B xoropoM Cya CO CCBUIKOI Ha HapylleHue
MyOJIMYHOTIO MOPSAKA OTKA3aJICsI IIPUBECTU B UCIIOJIHEHUE apOUTPaKHOE
pellIeHKe 110 IPUYMHE TOTO, YTO CO CTOPOHBI OTBETYMKOB HE ObUI HOMUHM -
pOBaH apOoUTp, U €ro Ha3HAYeHKE OBbLIO MPOU3BEIECHO 32 HUX apOUTPaKHBIM
LIECHTPOM, OJIHOBPEMEHHO OCTABMBIIIMM B CHJIe MaHAAT apOUTpa, HOMUHM-
POBaHHOIO UCTLIOM.

BMmecTe ¢ TeM qaHHBII NpeLeIeHT KOCBEHHO IEMOHCTPUPYET, UTO €CIIU
CTOPOHBI KOHCOJUAMPOBAHHOIO pa30ouparebCTBa HAXOIUINUCh B PABHOM
MOJIOKEHMU, BbIPAXKaBILIEMCSI B OTCYTCTBUU Y OJHOM U3 HUX KaKUX-JIKMOO
MPEVMYILECTB, CBSI3aHHbIX C HA3HAYeHUEM apOUTpa, TO pellieHre, TPUHSI-
TOE 110 UTOTaM pa30oupaTeIbCTBa, He TOJKHO MACThb XKEPTBOU MOJOXEHUI
ct. V(1)(d) Hbio-MopKcKoii KOHBEHLIUH.

[MpuHUMast BO BHUMaHWE MHbIC YIIOMSIHYTbBIE CIIOXHOCTH, CBSI3aHHBIC
C aAMUHUCTPHUPOBAHUEM KOHCOJIUAMPOBAHHOTO apOUTpaKa, Mbl HAXOIUM
OIpaBAaHHBIM MPUMEHEHHUE OIMCAHHOIO OCTOPOXHOTO IoaAXoAa B (hop-
MMPOBaHUU apOUTPaKHOIO TpUOYHaa.

3aKJII0YUTEIbHBINA BOIIPOC CBSI3aH C pacHpeneieHueM apOuTpaXKHbIX
cOOpPOB U TOHOPAPOB apOUTPOB, YYACTBYIOLIMX B Pa3pellieHUU KOHCOJIU-
JIMPOBAHHOIO CIIOpA.

Leboulanger Ph. Op. cit. P. 85.

Proki¢ D.D. SIAC Proposal on Cross-Institution Consolidation Protocol: Can It Be Trans-
planted into Investment Arbitration? // Journal of International Arbitration. 2019. Vol. 36.
Issue 2. P. 177.

* Sociétés BKMI et Siemens ¢/ société Dutco, Cass. 1° civ., 7 janvier 1992, pourvois n’s 89-18.708,

89-18.726, Bull. civ. I, n® 2, p. 2, Rev. arb. 1992, 470, note Bellet, JDI 1992, 707, note
Ch. Jarrosson, RTD com. 1992, 796, obs. J.-Cl. Dubarry et E. Loquin.
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[Tonaraem, 4To UTOTOBBII BAPMAHT IPOTOKOJIA MEXKMHCTUTYLIMOHATLHOM
KOHCOJIMIALINY JOJIKEH COMepKaThb MOJ0XEHHsI, KOTOPbIe MpeaycMaTpy-
BaJii ObI MEXaHM3MBbI pacIpeie/IieHIsI apOUTPasKHbIX COOPOB MEXKIy BCEMU
apOUTPaKHBIMU LIEHTPaMU, UMEIOIIMMM OTHOLIEHUE K KOHKPETHOMY KOH-
COTMANPOBAHHOMY Pa30MpPaTEIbCTRY.

B camowm nene, eciu, HapuMmep, NpyU BapuaHTe adMUHUCTPUPOBAHUS
Cropa OHUM apOMTPaXXHbIM LIEHTPOM IPYTU€, «BbIObIBAIOLLME» HHCTUTY-
ThI OyIyT JIMILIEHBI IIpaBa Ha IOJIydeHUE OIPENeICHHOM 01 OT COOPOB,
yILIA4eHHBIX 32 aIMUHUCTPUPOBAHUE Pa30MPATeIbCTBA, OHU ITOTEPSIIOT BCSI-
KW CTUMYJI y4acTBOBaTh B IMTOA00HOI MHMIIMaTUBE. BMecTe ¢ TeM Borpoc
MPOTOPIIMIA OCTaeTCSI OTKPBITHIM, M BOKPYT HEro OyaeT CJIOMaHO HeMaJlo
Komnuii, ecnu npenjioxeHue STAC nony4uT cBoe MpoaoIKEHHE.

Yro Kacaetcst apOUTPOB TPUOYHAJIOB, YbM TTOJTHOMOYHUS TTPEKPAIAIOTCS
BCJIEJICTBUE KOHCOJIUIALIMM, UX TPY/I TAKXKe TOJIKEH ObITh orutayeH. OHaKo
JIMIIb HEKOTOPbIE apOUTPaKHbIE PEIJIAMEHTBI COAepKAT IOAPOOHBIE ITpa-
BWJIa O BO3HATPAXICHUU TaKKX apOUTPOB.

Hanpuwmep, cT. 34.5 ApOuTpakHOTO perjamMeHTa 1isl aiMUHUCTPUpYe-
MBIX apOUTpakHbIX pa3doupaTtenbcTB HKIAC 2018 r. mpenmnoaraeT BKIIOUe-
HME TOHOPAPOB, YIUIAYMBAEMbIX BBIOBIBILIMM apOUTPaM, B UTOTOBYIO CYMMY
apOUTPaXkKHBIX PACXOI0B, MOAJISXKAIIMX BO3MelleHnI0. B kauecTBe mpumepa
JIOBOJIbHO COAJIaHCUPOBAHHOIO PEryJIMPOBAHUS CYUTAEM ONpPaBIaHHBIM
yka3athb cT. 9(4) I[TonoxeHuss 06 apOUTpakKHBIX COOpax U apOUTPaKHBIX
pacxonax PALL mpu PUCA', koTopas npenycMaTpuBaeT BO3J0oXeHUe 0051~
3aHHOCTH 00 yIUIaTe BO3HArpaXkAeHusi apOMTpam, YbM MOJTHOMOYMSI IpeKpa-
LIAIOTCSI, Ha JIIOOYIO U3 CTOPOH. YUMTHIBAsI, YTO BhIILJIaTa BO3HATPAXKICHMS
SIBJISICTCSI OMHUM M3 YCJIOBUIA [IJISI KOHCOJIMAMPOBAHUS pa30upaTeIbCTB
(ct. 9(5) ykazanHoro [TonoxeHust), pucCKHeM TPEATIONOKUTh, UTO TaKOM
CTOPOHOI1 B IOAABIISIONIEM OOJIBIIMHCTBE CJIydaeB OyAeT SIBJISIThCS y4acT-
HUK, THUIIMMPOBABIINI KOHCONIUIAIMIO, OCOOEHHO €CJIM Y MHBIX CTOPOH
OyIeT OTCYTCTBOBAaTh MHTEPEC B yYAaCTUU B €AMHOM Pa30MpaTe/IbCTBE.

B ocTanbHbIX e cliydasx apOMTpakKHbIe PerJIaMeHThI COIEePXKAaT J0BOJIb-
HO IIMPOKYIO (POPMYJIUPOBKY O MPUHSITUM BO BHUMAaHUE BCEX 3HAYMMBbIX
0OCTOSITEILCTB ITPY UCUMCIICHUU UTOIOBOM CYMMbI apOUTPAXKHBIX PACXOIOB’.

[MoTeHLMaNbHAS KOJIM3US IIPK PEILIEHUHU BOIIPOCa yIlJIaThl TOHOPAPOB
«BBIOBIBAIOLIM» apOUTPAM MOXET BOBHUKHYTh B CBSI3U C HECOBIAIEHUEM

https://centerarbitr.ru/wp-content/uploads/2017/11/ITonoxeHune-o-cOopax-mu-pacxonax.
pdf

Cratbs 39(1) LLBeliapckoro perimaMeHTa MexayHapoaHoro apoutpaxa 2012 ., ct. 35(1)
[MpaBun MexayHapogHoro apoutpaxka /CDR 2014 r.
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apOUTPaXkKHBIX PEIIAMEHTOB B YaCTH OIpeIe/ieHss MOMEHTA TaKOM yILJIaThl:
KaKHUM JIOJKHO OBITh PEIIEHHE B CUTYaLMK, KOT/Ia ITOJIOXEHUST apOUTPasKHO-
IO periaMeHTa, Ha OCHOBaHMM KOTOPOTO IEHCTBOBAIM «BbIOBIBAIOILIE» ap-
OUTPBI, TIPEAYCMATPUBAIOT OTIATY X YCIYT A0 MIPUHSTHUS PEIICHUS O KOH-
COJIMIALIMM, a apOUTPaKHBII PEIIAMEHT, 110 KOTOPOMY aAMUHKUCTPUPYETCS
KOHCOJMANPOBAaHHOE Pa3doMpaTeabCcTBO, MpeaycMaTpUBaeT TaKylo OILIaTy
IOCJIe OIPEeICHUS BCceX apOUTPasKHBIX PACXOI0B, YUTO OOBIYHO ITPOUCXOIUT
yKe Ha 3Tarie BBIHECEHUsI peleHus?

Takum o6pa3oM, pacCMOTPEHUE OTAC/IbHBIX IPOLIEAYPHBIX aCIIEKTOB,
CBSI3aHHBIX C OCYIIIECTBIICHUEM KOHCOJIMAALNY U BEACHUEM IMHOTO pa30ou-
partesibCTBa, OOHAXAET 3HAUMUTEIbHbIC PACXOXICHMS B IOAX0IaX Pa3IUUHbBIX
apOUTPaXKHBIX MHCTUTYLIMM K 0003HAYEHHBIM BOIIPOCAM, KOTOPbIE MOTYT
CTaTh CEPbE3HBIM MPETNSITCTBUEM IS MPOABKEHUST MHULIMATUBEL STAC.
YKazaHHbIE pa3InuMs TaKXKe MPUIAIOT OOJIbIIYIO aKTYaJIbHOCThb IIpe/iara-
eMoii Memopannymom SIAC (11. 7(a)) omimu, CBSI3aHHOM ¢ pa3paboTKOi
€IMHBIX MTPAaBUJ MEXUHCTUTYLIOHATIBHOI KOHCOIMIALIMY.

8. IlepcnekTUBBI MEKUHCTUTYHOHAJIBHOM
KoHcomaanuu B Poccnn

ITpowenias B Poccun apoutpakHast pepopma 3HAUMTEIbHO U3MEHUIIA
MoJIOXKEHUE e B c(pepe TpeTeiicKoro pazoupaTenbeTBa. OQHAKO peryInpo-
BaHUE MEXIyHApPOIHOT0 KOMMEPUYECKOro apouTpaxa ImpoaokKaeT B OCHOB-
HoM cienoBath TunoBoMy 3akoHy FOHCUTPAJL. OcHoBHOI poccuiickoit
crienirUKoi B TaHHOM cllyyae BUISITCSI HOPMbI, Kacalolnecs: o0opa3oBa-
HUS U OeSITeIbHOCTU MOCTOSIHHO JACHCTBYIOIINX apOUTPaKHBIX YIPEXKIe-
Huit (manee — INJAY). Kak yxxe oTMeuanocs Beile, pernaMeHTsl [TJIAY
MPEeIOCTABISIOT 3HAYUTEIbHYIO TUCKPEIIMIO KaK KOJIJIETMU apOUTPOB, TaK
¥ aIMUHUCTPATHBHBIM OpraHaM apOUTPaKHOTO YUPEXKIESHUS TI0 BOIIpocaM
BeIeHUs apOuTpaxa, B TOM YMCJIEe U 10 00beIMHEHUIO pa30MpaTeIbCTB.

CrienoBaTebHO, OCHOBHBIE TIPETISITCTBUS HA MYTU pean3allii MeXaHU3-
Ma MEXXMHCTUTYLIMOHAJIBbHOI KOHCcOoMMIauuu B Poccuu MOryT BO3HUKHYTh
B YaCTU COOTBETCTBUS MPOLIEAYPHI apOUTpaka AeiCTBYIOIIEMY POCCUICKOMY
3aKOHOIATEJIbCTBY U €€ BIUSHUS Ha BO3MOXKHOCTb IMPU3HAHMS U IPUBEACHMS
B MCIIOJIHEHME Ha Tepputopur Poccuiickoii Denepalivi peLieHusl, IIPUHsI-
TOTO B paMKaX KOHCOJUIMPOBAHHOIO pa30MpaTeIbCTBA.

B yacTHOCTH, NEHCTBYIOIINM 3aKOHOAATEIbCTBOM MTPEIYCMOTPEHO, YTO
€CJI apOUTPaKHOE pellIeHUe ObLIO MPUHSTO TPETEHCKUM CyIOM Ha TeppU-
topun Poccuiickoit @enepaiiny npu aAMUHUCTPUPOBAHUU Pa30MpaTeIb-
CTBa MHOCTPAaHHBIM apOUTPaXKHBIM YUpPEXKICHUEM, He UMEIOIEM cTaTyca
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TTOAY, Takoe pelreHne paccMarpuBaeTcsl Ha Tepputopun Poccuiickoit
denepaliuy Kak IPUHSITOE TPETEHCKMM CYIOM, 00pa30BaHHBIM CTOPOHAMM
IUIS1 pa3peleHust KoHKpeTHoro cropa (ad hoc)'.

JlaHHast HOpMa BJleueT 3a CO0O0I pUCK OTKa3a B MPU3HAHUU U TIPUBE-
JNEHUY B UCITOJTHEHUE apOUTPAXKHBIX PEIICHUI, TPUHSITHIX HA TEPPUTOPUU
Poccuiickoit Denepalinu 1Mo TeM KaTeropusiM CIiopoB, KOTOPbIE, COIJIACHO
POCCUIICKOMY 3aKOHOIATEJIbCTBY, MOTYT PACCMATPUBATLCS TOJbKO B paM-
Kax apouTtpaxa, anMmuHuctpupyemoro I[TJIAY (B yacTHOCTH, KOPITIOPATUB-
HbIE CITOPbI)’, €CJIU CIIOPbl COOTBETCTBYIOILIEH KATErOPUU BXOAWIN B COCTAB
KOHCOJIMIMPOBAHHOIO pa3dupareibcTBa. [Ipy 9TOM He CTOUT UCKIIIOYATh
CUTYyallMIO, TP KOTOPOI OTKAa3 B NPUBEACHUN B UCIIOJIHEHUE PACIIpO-
CTPAHUTCSI HAa apOUTPaKHOE pellIeHUE LIEJIUMKOM. XOTsI POCCUICKOE ITpaBo
W MpaBONpPUMEHUTENbHAS MTpaKTuKa Beies 3a Hplo-Mopkckoit KoHBeH-
LIMei’ JOMYCKAIOT YaCTUYHOE IPUBEACHUE B UCIIOJHEHUE apOUTPaXKHOTO
peleHust*, BONPOC 00 OTAECIUMOCTU UCIIOJHUMBIX OT HEMCIIOJHUMBbIX
MOJIOXKEHUIA TAKOTO PELIeHUs] OCTAeTCs HAa YCMOTPEHME rOCyIapCTBEH-
HOTO CyJa, YTO BJIEYET 3HAYMTEIIbHYIO HEOIPEAeIEHHOCTD 10 ITIOBOY €r0
HMCIIOJIHUMOCTH.

Kpowme toro, ¢ yuerom umeroinuxcsi pazbsicieHuit BC P® otHocuTebHO
MPUBEACHUS B UCTIOJTHEHWE PEIICHUI, BRIHECEHHBIX B paMKax apOuTpaka
ad hoc, pOCCUICKUIA CYI MOXKET C/IeJIaTh BbIBOJ O HAPYIIEHUM MPEAYCMO-
TPEHHOI 3aKOHOM MPOLEAYPhI U3-3a HAJIMYUS Y TIPOLIeCCca IPUHSITUS TAKUX
pelleHUIi TPU3HAKOB, CBOMCTBEHHBIX MHCTUTYLIMOHAJILHOMY apOUTpaxy’.
XOTs cylo U He MOXKET ex officio cchlIaThCsl Ha HECOOIONeHUE TIPOLIeIy-
PBI KaK Ha OCHOBaHMeE [IJIs1 OTKa3a B MIPUBEICHUU B UCTIOJHEHUE TaHHOTO
peleHus®, CTOPOHE, B M0JIb3y KOTOPOiIl OHO ObLIO BBIHECEHO, IIPUACTCS
OITPOBEPraTh JOBOMBI ONIMOHEHTA O HATMYMU TaKUX HAPYIIEHUI, YTO MO-
JKET IOIMOJIHUTEIbHO YCIOXHUTh IIPU3HAHWE U TIPUBEIEHKUE B UCIIOJIHEHUE
apOUTPaAXKHOTO PEILLICHMUS.

Yacrts 3 cT. 44 DenepanbHOrO 3aKOHa 00 apOUTpaxke.
Cwm., HanipuMep, 4. 7 1 10 c1. 45 denepaabHOro 3aKkoHa 06 apouTpake.
Crartbst V(1)(c) Hoto-MopKcKoit KOHBEHLINH.

A63an niepBbiii 1. 52 noctanoBneHus [1nenyma BC P® ot 10 nexadpst 2019 1. Ne 53 «O BbI-
nonHeHuu cynamu Poccuiickoit @enepaiiny GyHKIMIT COOSCTBUSI U KOHTPOJISI B OTHO-
LIEHUH TPETEHCKOTO pa3oMpaTebCTBa, MEKIYHAPOIHOTO KOMMEPUYECKOTO apouTpaxa»
(manee — [NocraHoBneHue No 53).

TTyukT 50 IMocranoBneHust Ne 53.

[MynkT 46 [ocranosnerust Ne 53.
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JpyruM npensTcTBMEM B IMPU3HAHUU U MPUBEICHUU B MCIIOJTHEHUE
B Poccuu peltieHnii mo KOHCOMMAMPOBAHHBIM CIIOPAM MOXET CTaTh ITOIXO]I
OTEYECTBEHHOI'0 3aKOHO/IATe/Is1 K KaTeropyuu apourpaduibHocTu. Tak, oauH
U3 CIIOPOB, SIBJISIBILIMXCS MPEIMETOM PACCMOTPEHUS B KOHCOJTUIUPOBAHHOM
pa3oupaTeabCTBe, MOXET OBITh ITPM3HAH HEApOUTPAOWIIBHBIM B COOTBETCTBUM
¢ poccuiickuM mpaBoM'. B 3Toii CBSA3M BO3MOXHO TIPEACTaBUTh CUTYALIMIO,
MPY KOTOPOIi HeapOUTPaOUIbHOCTh OHOTO U3 CIIOPOB, BBICTYIABLIMX ITPEI-
METOM PacCMOTPEHUSI B KOHCOJIMANPOBAHHOM pa30MpaTe/ibCTBE, MOBJIE-
4eT 3a co00ii 0TKa3 B MPU3HAHUM U NIPUHYIUTEIbHOM UCIIOJIHEHUU BCErO
apOMTPaKHOIO PELICHUS, HECMOTPS Ha YKa3aHHYIO BBIIIE BO3MOXHOCTb
MPUBEIECHUS B UICTIOJIHEHME PELIEHMS B YaCTH apOUTPaOMIbHBIX CITOPOB.

BMmecTe ¢ TeM mpuBeAeHHbIE PUCKHA MMEIOT MECTO M B OTCYTCTBHE
MEXMHCTUTYLIMOHAJIbHOM KOHCOJMIAIUM — OHU JIMIIb B MHOM (hopme
MOAHUMAIOT YK€ U3BECTHBIC MPOOJIEMbl POCCUICKOI0 3aKOHOAATEIbCTBA
0 TpeTeiickoM pazoupatenbcTBe. [1pu 5TOM cripaBeTMBO OYAET OTMETUTD,
YTO B OTHOILIEHMUM OOJIBLUIMHCTBA KATEerOpKil CIIOPOB, pacCMaTpUBaeMbIX
B IOpsIIKE apOUTpaxa MEeXIYy YaCTHbIMM CYyObeKTaMU, POCCUICKUIA TTpa-
BOIIOPSIZIOK HE UMEET JOMOJHUTEIbHBIX OTPAaHUYEHUIA, IPEISITCTBYIOIINX
BO3MOXKHOM MMILJIEMEHTALIMM MeXaHMU3Ma MEKMHCTUTYLIMOHATBbHOMN KOH-
COJIMIALIMM B POCCUICKUX apOUTPaXkKHbIX YUPEKACHUSIX, a TAKXKE IMPU3Ha-
HUIO U IPUBEICHUIO B MUCIIOJIHEHUE apOUTPasKHBIX PELIEHUI, BHIHECEHHBIX
10 pe3yJibTaTaM TaKMX pa3doMpaTesbCTB, a MOTOMY MPEUIOKEHHbIC B Ha-
CTOSIILICH CTaThe TEOPETUYESCKUE MOAXOAbI B IIOJIHOM Mepe MPUMEHUMBbI
U K POCCUICKOMY IPABOIIOPSIAKY.

9. 3akioueHue

Wnes, npencrasneHHas B MemopaHayme STAC, siBsieTcs1 HOBATOPCKOM
U B OIIPEJC/IEHHOM CTeNeH! MPOBOKALIMOHHOM. DTOT TOKYMEHT HE peliaeTr
BCEX IPOLIeCCyaTbHbBIX BOITPOCOB, KOTOPHIE CTABUT MEXaHU3M MEXKUHCTUTY-
LIMOHAJIbHOI KOHCOIMIALIMU, OMHAKO IOPOKAAET MHOXECTBO MHTEPECHBIX
TOTIOJIHUTENIBHBIX IMPo0JIeM B chepe TEOpUU MEXKAYHAPOIHOTO apOuTpaxka.
JleTanbHbIi aHAIU3 BHEAPEHUS U (DYHKIIMOHUPOBAHUS JTAHHOTO MEXaHU3Ma
OOHaXKaeT 3HAYMTEIBHOE KOJIMYECTBO IIPOTUBOPEUYMIA KaK MPAKTHUUECKOTO,
TaK U IOrMaTUYECKOTro Xapakrepa’.

Cratbst V(2)(a) Hblo-MopkcKoil KOHBEHIMH, ab3a1] BTopoii 1. 2 cT. 36 3akoHa 0 MKA.

B wactHocTH, aBTOpEI Memopannyma SIAC, HaMepeHHO WU CIyJaiiHO, Tl TIHIILY IJIst
pa3MBIIIUIEHU! B OTHOIIEHUH BOTIpOCa O TIpupoze apoutpaxka. Kak MoxkHO BUIETb, yKa-
3aHHBII TOKYMEHT COIEPXUT OTAETbHBIC MOJIOXKEHUSI, KOTOPBIE MOTJIA OBl OBITH B3SITHI
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Taxk, hyHgaMeHTaIbHOM OCHOBOI KOHCOJUIALIMY (B TOM YKCIIE U MEX-
WHCTUTYILIMOHAJIILHOI) SIBJISIETCSI COTJIacKe CTOPOH. B 3Toli CBsI3M BoIpoc
o opMe 1 criocobe MmojydyeHus Corjacust y4aCTHUKOB pa30upaTe/bCTBa
MPEACTaBISIETCs] KpaeyroibHbIM. [10 MHEHUIO aBTOPOB HACTOSIILIEI CTAaThH,
MMIUIEMEHTALIMSI MEXaHU3MOB MEXKUHCTUTYLIMOHAIBHOM KOHCOIMIALIMI
BO3MOXHAa IMyTeM BKJIIOYEHUSI COOTBETCTBYIOIIMX ITOJOXEHUIA B peryia-
MEHTBI apOUTPaXkKHbIX yupexaeHuil. COOTBETCTBEHHO, COIlacue CTOPOH
Ha 00bEeAMHEHUE UX CIIOPOB OyIET BhIpaXXeHO B (hDOPME OTCHUIKU K apOM-
TPaKHOMY PEIIaMEHTY, CoAepKallleMy HOPMbI O MEXMHCTUTYLIMOHAIbHOM
KOHCcONMUIaluu (Tak Ha3biBaeMasl incorporation by reference). Takoit moaxon
M03BOJIIET 000CHOBATh KOHCEHCYaIbHBII XapaKkTep 00beAMHEHMS CIIOPOB
Jaxe B TeX Caydasix, Korga mpu HermoCpeACTBEHHOM pellleHMU BOIpoca
0 KOHCOJIMIALUM KOMIIETEHTHBIM OPraHOM YYaCTHUK CIOpa IO TeM WU
MHBIM IIpUYMHAM OyjeT Bo3paxkaTh IIPOTUB 3TOro pelieHus. bojee Toro,
KOHCEHCYaIbHBIN MOAX0 K 00beIMHEHUIO apOUTPaXkKHBIX pa301paTebCTB
MO3BOJISIET MPEoAoJIeTh yKazaHHbI B MeMopanayme STAC (11. 8) kputepuii
MIEHTUYHOCTHU MecTa apOMTpaka 00beAMHIEMbIX Pa30UpPaTebCTB, M0~
CKOJIbKY HAJIMYME COLJIaCHs BCEX CTOPOH Ha HEOOXOIMMBIE JJIsl KOHCOIMIA-
LIMY TIpollecCyaabHble IeHCTBUS MOApa3yMeBaeT UX COorlacue Ha BHECEHUE
HEOOXOIMMBIX U3BMEHEHUIM B apOUTPaKHbIE COTIALICHMSI.

ITpu 5TOM HanmMUMe coracusl y9aCTHUKOB pa3dupaTeabcTBa (B (hopme
OTCBUIKY K apOUTPaXKHOMY PErJIaMEHTY) ITO3BOJISIET YCTPAHUTh PUCK OTMeE-
HbI WJIM OTKAa3a B IPU3HAHUU U IIPUBEICHUU B UCIIOTHEHUE apOUTPaKHOTO
pellleHKs], BRIHECEHHOTO 110 OKOHUYaHUM OObEAMHEHHOTO pa30MpaTe/ibCTBa,
MOCKOJIbKY MpOlieTypa TaKOT0 pa3douparenbCTBa de jure OyneT COOTBETCT-
BOBaTh COTJIAIIICHUIO CTOPOH C YYETOM €ro MoIpa3yMeBaeMoro u3MeHeHUsI
MpY MPUMEHEHUHU MeXaHU3Ma MEXNHCTUTYLIMOHATbHOM KOHCOIUIALINH.

COOTBETCTBEHHO, TIPENCTABISICTCS, YTO MPEMIOXKEHHBIN MEXaHU3M
C IOrMaTUYECKON TOUKM 3PEHUSI MOXET IOJYYUTh CBOE MECTO B COBpe-
MEHHOM apOouTpaxxHoit mpaktuke. OgHAKO, HECMOTpPS Ha CBOI MOTEH-
muan, naunuaTtuba SIAC nipennonaraeT HaJuuue JOCTaTOYHO BBICOKOTO
YPOBHSI KOOIIepalli MEXIy apOUTpaskHBIMU LIEHTPaMM, TOIIa KakK BOIIPOC
O TIPEANOChUIKAX ISl € HapalllMBaHUs B HACTOSIIIIEE BPEMST OCTAeTCsI OT-
KPBITBIM, UTO MOXKET CJIY>KUTh OCHOBHBIM MPEMSITCTBUEM IS peaaru3alnu
MexaHu3Ma, npeajgoxeHHoro Memopanagymom SIAC.

Ha BOOPYKeHHE MTPUBEPXKEHIIAMU IOPUCTUKIIMOHHON TeOPUU apOUTpaxa, — OT BO3MOXK-
HOCTH TIPOBEICHMSI TPUHYIUTEIBHON KOHCOMUIAIUY 10 OTCTPAHEHUSI CTOPOH OT TpOIIe-
Iypbl (hOPMUPOBAHUS TPETEHUCKOTO cyia. BonensbsiBieHe CTOPOH B TAKOM CITyJYae UMeeT
BTOPOCTETIEHHOE 3HAUEHHE TI0 OTHOIIEHUIO K TTPaBUIaM MPUMEHUMOTO peTJiaMeHTa U pe-
IIEHUSIM TPETEMCKOTO Cy/ia ¥ apOUTPasKHOTO YIPEKICHUS.
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MeXMHCTUTYLMOHaNbHanA KOHCONMAaLMA apOnTpaxKHbIX pa3bupaTtenbCcTs

Yto KacaeTcs MpakKTUYECKUX BOIIPOCOB peaan3alluiid UHCTUTYTa MeX-
MHCTUTYLIUOHAIBHONW KOHCOJIUIALMU apOUTpakHbBIX pa30OMpaTeabCTB,
TO BUIMTCS BaXXHBIM PE3IOMUPOBAThH CJICAYIONINE OCHOBHBIE MOMEHTHI.
Tak, Mo MHEHHIO aBTOPOB, OPTaHOM, KOMIIETEHTHBIM IIPUHUMATD PEIICHUE
00 00beIMHEHN U, TOJIKEH OBITh KOMUTET, COCTOSIIINI U3 TIpeaCTaBUTECH
apOUTPaXKHBIX LICHTPOB, MPETEHAYIOMINX HA AIMUHUCTPUPOBAHUE KOHCO-
JIMAUPYEMBIX pa3orpareabcTB. [1opsaoK TaKoro 00beIUHEHUS U €T0 KpU-
TEPUU JOJKHBI OBITh YHU(MDULIMPOBAHKI Cpear apOUTPaKHBIX YUPEKICHUI,
TMIOCKOJIBKY PACXOXKISHUSI MEXIY TTOJOXEHUSIMU UX PETJIAMEHTOB MOTYT
CTaTh CYIIECTBEHHBIM TPEMSITCTBMEM Ha MyTU BHEAPEHUS paccMaTpuBa-
emoro mexaHusma. Kpome toro, rpotecc ¢copMupoBaHust apoOUTPakHOTO
TpuOyHaJla 00bEANHEHHOTO pa30MpaTeIbCTBa HE JOJKEH CYIIECTBEHHO
3aTSTUBATh €T0 XOJI, B CBSI3U C YeM HauboJiee HEUTpaIbHBIM MPEICTaBIIsI-
eTCs TIPEMIOKEHHE O TTI0APa3yMeBaeMOM OTKa3e CTOPOH OT CBOETO IpaBa
HOMMHHUPOBATh apOUTpa B ciiydyae KOHCOIUAALIMU CITOpoB. [1pu aToMm
HEOoOXOAMMO MPEayCMOTPETh HOPMBI, TTO3BOJISIIONINE ITPeKpallaTh WIn
nepepacrpeacisiTb MOJTHOMOYNSI apOUTPOB, YK€ Ha3HAUEHHBIX B IPYTUX
00beIMHSIEMbIX pa30MpaTeIbCTBAX.

Takum o6pa3om, BUIUTCS, UYTO MEXaHU3M MEXUHCTUTYLIMOHAIBHOMN
KOHCOJIMAALIMKU MOXKET CYIIECTBEHHO MOCIIOCOOCTBOBAThH MOBBIIIICHUIO
YPOBHSI B3aMMOIEHCTBUSI MEXKIY apOUTPAKHBIMU YIPEKICHUSIMU U TI0JI0-
JKUTEJIBbHO TIOBIUSTH Ha 3(POEKTUBHOCTL apOUTPAKHBIX pa30MpPaTEIbCTB,
MPEaIoIararIx MHOXECTBEHHOCTD JIMIL U CBSI3aHHOCTh MaTepUaTbHbBIX
MPABOOTHOILIEHUM.



TEOPETUYECKUE U MPAKTUYECKUE MPOBJIEMbDI
PEMUCCUIN B APBUTPAXKE

J.A. AH/IPEEB,
aJIBOKAT KOJUIETMU aaBoKaToB «MoHaCThIpcKuii, 31004,
Crenanos u [TapTHepbl» (MockBa)

Cmamus nocesujeHa npoyedype pemuccuu, 8 pamKkax Komopoii eocyoap-
CM@eHHblll Y0 8npase 8036pamums apoUmMpadlNCcHoe peuleHue mpemeicKomy
cydy, a mpemeliickuii cyd — 60300H08UMb apOUmMpaic 0 UCHPABAeHUs Hedo-
cmamikoé 8 apoumpaicHom peuteHuu. Xoms 0auHas npoyedypa cyuecmayem
6 Poccuu c 1993 2., ona noayuuna noopobHoe pecyaupogarue 8 3aKoHe moavKo
no pezyabmamam apoumpaxcroii pegpopmor 2016 e.

B cmamuve o6cyxcdaromes ucmopusi npouedypvl peMUuccull, ee 0CHO8Hble
Modeau (munvt) u cmaouu, COOMHOULeHUe peMUCCUull ¢ NPUHUUNOM functus of-
ficio (mandam mpemeiickoeo cyoa npekpauiaemcs 8biHeceHuem apoumpamu
apoumpanicHo20 peuleHuUss) U Cés3aHHble ¢ IMUM meopemuyecKue U npaKmi-
yeckue npodnemol pemuccuu. CucmemMamusuposansl yca08us, npu KOmopsix
eocyoapcmaenHblil cyd modcem npubeeHymo K pemuccuu, nopso0ox gopmu-
POBAHUSI PEMUMUPOBAHHBIX BONPOCO8, A MAKdice cpoku pemuccuu. OmaensHo
PaccmompeHsl 60ONPOCH 80300HOBACHUS apOUMPAXCA 8 mpemelcKkom cyoe,
makue KaxK cocmae mpemeickoeo cyoa 045 paccmompeHust peMmumupo8aHHblx
sonpocoe, npedenvl MaHdama apbumpos u gopma akma, Komopbwlii apoumpbs!
MOeym NpuHams No pe3yavmamam pemuccuu. B cmamove 0600uer 3apyoedchulil
ONbIM 3aKOHO0AMEAbHO20 PecYAUPOBAHUS U NPUMEHEHUs. CYdamu npoyedypol
pemuccul, Ha OCHOBAHUU KOMOPO20 0aHbl PeKOMEHOauUU poCcCulickum cydam
no Haubonee cA0ICHbIM NPOOAEMAM.

Karouesvie crosa: ezaumodeiicmaue 20cyoapcmeenH020 cyoa u mpemeticko2o
cyda; ommeHa apoumpaicHo2o peuenus; peMuccus; 60300Ho61eHUe apoumpa-

Hea, ucnpaeienue Hedocmamkos 6 ap6umpa9¢cn0M peuiteHuu.

O O
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REMISSION IN ARBITRATION:
THEORY AND PRACTICE

DMITRY ANDREEV,
Attorney at Monastyrsky, Zyuba, Stepanov & Partners
Law Firm (Moscow)

This article is about remission, that is, a procedure by which a state court
may remit an arbitral award back to the arbitral tribunal, and the arbitral tri-
bunal may reopen arbitration to remedy defects in the arbitral award. Although
this procedure has been known in Russia since 1993, it obtained detailed legal
regulation only after the 2016 arbitration reform.

The article discusses the history of remission as a legal concept, its main
models (types) and phases, how remission correlates with the functus officio
principle (an arbitral tribunal’s mandate terminates when arbitrators make an
arbitral award) and related problems of remission in theory and practice. The
author seeks to codify the conditions when a state court may resort to remission,
the procedure how a court should formulate the remitted matters and the appli-
cable time periods. Special attention is given reopening of arbitration, including
composition of an arbitral tribunal to consider the remitted matters, limits of the
arbitrators’ mandate and the form of an act that arbitrators can make to decide
on remitted matters. The article gives a digest on foreign practice of regulating
and using remission by the judiciary; on this basis, the article summarizes best
practices for Russian courts on complex issues.

Keywords: interaction between state courts and arbitral tribunals; set aside
an arbitral award; remission; reopening of arbitration; remedy defects in an
arbitral award.
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1. Benenue

Pemuccus (ot nar. remissio — «obpaTHas OTIpPaBKa») — 3TO MpoLeaypa
B3aMOIEUCTBUS TOCYIAPCTBEHHBIX M TPETEMCKUX CYIOB, B PAMKAaX KOTOPOU
TOCyIapCTBEHHBIN Cyl, OOHAPYKUB Y apOUTPaKHOTO PEIlIeHUsI Cepbe3HbIE
HeIoCTaTKu, BIIpaBe BO3BPATUTh (MJIM PEMUTHUPOBATh — OT JaT. remittere)
€ro TPEeTeCKOMY CyIy, a TPETEHCKUI Cyl — BO3OOHOBUTDH apOUTPaK U UC-
MPaBUThb Takue AeheKThl. XOTSI TEPMUHbBI «PEMUCCUSI», «PEMUTHUPOBATH»
W «pEMUTHPOBAHHBIE [BOITPOCHI |» MOKa PEAKO BCTPEUAIOTCS B POCCUINCKOI
Hayke apouTpaxa (B OTJM4ue, HarmpuMep, OT MeAUIIUHbBI), aBTOp OyIeT
HCITOIb30BaTh JAHHYIO TEPMUHOJIOTHUIO 10 TEKCTY CTaTbU, MOCKOJbKY OHA
TO3BOJISIET KOPOTKO 0003HAYUTH COOTBETCTBYIOIINE SIBJCHMS 1, BIIOJHE
BO3MOXHO, CTAHET OOILENPUHSITON B OyIyIIEM.

HuctutyT pemuccun nosiBuics B Poccuu B 1993 1. ¢ mpuHsiTHeM 3ako-
Ha PD ot 7 mronst 1993 . Ne 5338-1 «O MexkayHapogHOM KOMMEPYECKOM
apoutpaxke» (nanee — 3akoH o MKA), B cBoio ouepeib, OCHOBAHHOTO Ha T0-
noxenusx Tunoboro 3akoHa OHCUTPAJI o MmexxnyHapogHOM TOPrOBOM
apoutpaxe 1985 r. (manee — Tumnosoii 3akoH FOHCUTPAIJI)'. Onnako
10 TpeTeiickoit pecpopmbl 2016 T. pocCUIICKUE CYIbI U CTOPOHBI apOUTpaXxa
KpaiiHe penko mpuderaau K peMUCCUU IJisl UCIIPABASHUSI HEIOCTaTKOB
apOUTPaXKHOTO pellIeHNs, TaXKe HeCMOTPsI Ha peKoMeHaauu I[1pe3uanyma
BC P®’. B poccuiickoit autepaType 3Ta Mpoleaypa Takke MpakTU4ecKu
He yIIOMUHAaJack'.

HoBrle, 6os1ee moapoOHbIe MOT0KEHUS O PEMUCCHN, BCTYIIUBIIINE B CUITY
¢ 1 cenTs16pst 2016 ., BAOXHYJIU B 3Ty IPOLIEAYPY HOBYIO K13Hb. COOTBET-
CTBYIOIIIIE€ HOPMBI TTOSIBUIMCH B POCCUMCKUX MPOLIECCYaTbHBIX KOAEKcaX
U TeTIepb PEeTYIUPYIOT PEMUCCHIO HE TOJIBKO B MEXIYHAPOIHOM KOMMEP-
YeCKOM apOuTpaxe, HO M BO BHyTpeHHEM apOuTpaxe’.

' Tlyukr 4 ct. 34 3akona o MKA, 1. 4 c1. 34 Turnosoro 3akona FOHCUTPAIJL.
> Tlocranosnenue Ipesmnyma BC PD ot 15 Hosiopst 2000 T. Ne 169m8-2000.

Hebonblme pas3iesibl, NOCBSIIIEHHBIE pEeMUCCUU, ObLTN TOJIBKO B padotax C.A. Kypouku-
Ha (cM., HantpuMep: Kypoukun C.A. MexXayHapoIHbIil KOMMEPUYECKUIA apOUTpax U TpeTeii-
ckoe pazouparesbetBo. M.: MHboTpornnk Menua, 2013. T, 11; On ace. TocynapcTBeHHbIE
CyZibl B TPETEICKOM pa3doMUpaTebeTBe M MEXIYHAPOJHOM KOMMEpUYECKOM apouTtpaxe. M.:
Bosrepe Kiysep, 2008. T1. 80).

* Yacrp 5cr. 420 mu. 8 ct. 425 TTIK PD; 4. 5 1. 232 m u. 8 ct. 238 AITK P®D; u. 6 c1. 37 De-
NepaibHOTO 3aKoHa OT 29 mekabpst 2015 r. Ne 382-D3 «O06 apburtpaxke (TpeTeiickom pas-
ouparenbcTBe) B Poccuiickoit Deaepartiviny.
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TeopeTnyeckne 1 NpakTMYecKne NpobemMbl peMUCCUN B apOuTparke

Ecau roBopuTh 0 CTaTUCTUKE, TO 332 TPU C IMOJOBUHON rofa rmocjie pe-
(opMbI poccuiickue cyabl O0IIeil PUCIUKIIMU U apOUTPasKHbIE CYIbI
COIJIaCWJIMCh PEMUTUPOBATh apOUTpaXkHOE pellleHre KaKk MUHUMYM B 10 me-
Jax. B nmsati 13 Takux gen apOUTphl McpaBuiIn Ae(eKThl, 0003HaYeHHbIE
TOCyIapCTBEHHBIM CYIOM, U 3TO MO3BOJIMIIO M30eKaTh OTMEHBI apOUTpasK-
HOTO pelIeHus'.

Mexmy TeM IIpu KaxKyIeics MpocToTe U JIAKOHUYHOCTH HOPM, PETyJIu-
PYIOILIMX JTaHHYIO TIPOLIEAYPY, PEMUCCHS SIBJISIETCS CIIOKHOM IMPaBOBOI KOH-
CTPYKIIMEN KaK C TOYKM 3pEHUSI TEOPUU, TaK U C TOYKU 3pSHUSI TTPUMEHEHMS
JMAHHOM MpoLeaypsl Ha MpakTUKe. Tak, aBTOp y4acTBOBAJ B KPYTIJIOM CTOJIE
10 BOMIPOCaM COACHCTBUS TOCYIapCTBEHHBIX CYIOB TPETEUCKUM CyIaM,
KOTophIii mpoBoauiicsa B pamkax VI Becepoccuiickoro opyma anbTepHa-
TUBHOTO pa3pelleHus CIIOpPOB, MOCBsIIeHHOTOo 80-1eTrI0 Tpodeccopa
B.A. MycuHna. M3 Bcex 3aTpOHYTBIX HAa 3TOM KPYIJIOM CTOJIe TEM UMEHHO
peMuccHUs BbI3Basla HAauOOJIbIIee KOJIMIECTBO BOIIPOCOB U HEITOHMMAaHUe
Kak y IeHCTBYIOLIUX Cyaeil apouTpaxHbix cynoB u BC PD, tak u y npen-
CTaBUTEJIEN POCCUMCKUX apOUTPAKHBIX YUPEXKICHUN U MPAKTUKYIOLINX
IOPUCTOB.

B HacTos11eli paboTe mpoBOAUTCS MOAPOOHBIN aHAIU3 NUHCTUTYTA pe-
MMCCUU 1 0003HAYCHBI TEOPETUIECKUE U TTPAKTUIECKUE TIPOOJIEMBI, C KOTO-
PBIMHM MOTYT CTOJIKHYTLCSI POCCUICKUE CYIIbI, apOUTPhI, apOUTPaKHbBIE YIpe-
JKICHMSI U CTOPOHBI apOMTpaka B paMKax TaHHOM Tpoueaypsl. [TockoabKy
MpaKTUKa NCTOJIb30BaHus pemuccuu B Poccuu eire He cpopmupoBanace,
B CTaTbe MPOAHAIM3UPOBAH MPEXIE BCEro 3apyOeXKHBIN OMBIT pa3pelie-
HUS TaKUX MPO0OJIeM, U Ha €ro OCHOBE C(POpMYIMPOBaHBI MPAKTUUECKIE
MPEeIIOKEHNS 110 UCTTOIb30BaHUIO COOTBETCTBYIOIIMX MOIX010B B Poccuu.

2. VicTopusi MHHCTUTYTA PEMHCCHA

M3HavanbHO peMuccus OblIa MHCTUTYTOM aHIJIOCAKCOHCKOTO IpaBa
U 10 KoH1a XX B. ObUIa HEU3BECTHA CTpaHaM KOHTMHEHTAJIbHOTO IIpaBa.
B 3apy6esxHO# TuTepaType 0OBIUHO YKa3bIBAIOT, UTO PEMUCCUST BIIEPBbIE
MosIBUIACh B 3aKOHE O CYIONPOU3BOACTBE B cynax obiiero mpasa (Common
Law Procedure Act) Auruu 1854 r. (ct. VIII)’. OnHako aBTOp HaxXOdWJI
cyneOHbIe IIpeLeIeHThI, OTHOCSIIMECS K 00Jiee paHHEMY BpeMEHU, B KOTO-

B kauecTBe yCIEIHbIX TPUMEPOB PEMUCCUHU MOXKHO IpuBecTH aeia Ne A40-203696/2018,
A03-14926/2016, A71-9806/2017, A07-1154/2017, A53-19347/2018.

Arbitration in England, with chapters on Scotland and Ireland / J.D.M. Lew, H. Bor,
G. Fullelove, J. Greenaway (eds.). Kluwer Law International, 2013. P. 3.
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PBIX aHAJIOTMYHOE TIOJIHOMOYME Cylla — HAIlpaBUTh apOUTPaXKHOE PelIeHe
00paTHO apOuTpam sl UCTIPABIEHUsI HENOCTATKOB — OBbLIO MPETyCMOTPEHO
apOUTpaXKHBIM coraiieHuem'. JIpyrue ctpaHbl 00111ero npasa (B OCHOBHOM
OBIBIIME AHTJIMICKNAE KOJOHUU W TOMUHUOHBI) MO3aMMCTBOBAJIX HOPMBbI
0 PEMUCCUM U3 aHTJIMIACKOIO 3aKOHOIATEILCTBA MIPU pa3paboTKe coOCT-
BEHHBIX 3aKOHOB 00 apOUTpaxe.

B 1983 r. neneranus u3 BeaukoOputaHuu, ydacTBOBaBIllasi B pa3pa-
6otke npoekTa Turnosoro 3akoHa KOHCUTPAJI, npennoxuia npeaycMo-
TPeTh B HEM BO3MOXKXHOCTb PEMUCCUM apOUTpaXkKHBIX peleHnit. CHavasa
MaHHOE MPEeITOXEHUE BhI3BAIO KPUTUKY CO CTOPOHBI JIeJIeraToOB CTpaH
KOHTMHEHTAJbHOIO IIpaBa, B TOM YKCIIe peacTaButeneit @paHuuu u AB-
ctpuu. OmgHako B 1985 1. mpencraButess Benukooputanuu gopa Mactuiin
(Lord Mustill) u HaGaonaTens ot KopoaeBcKoro MHCTUTYTa apOUTPOB
(Chartered Institute of Arbitrators (CIArb)) nopn Yunoepdopc (Lord
Wilberforce) cMornum yoenuTh npeacTaBUTENIe CTpaH MTPOCOBETCKOTO
0J10Ka B 11€71€CO000Pa3HOCTH HOPM O PEMUCCHM, U Oarogaps moaaepkKe
CCCP naHHbIe HOPMBI ObLTY BKJIIOYEHBI B UTOTOBYIO Bepcuio THUMOBOTO
3akoHa OHCUTPAJT.

ITo Mepe Toro Kak rocyaapcTba MpUHUMAIN UM U3MEHSIM CBOE 3a-
KOHOIATEIBCTBO 00 apOUTpake Ha OCHOBE IMOJIOXKEeHU TUIoBoro 3akoHa
IOHCHUTPAJI, UHCTUTYT peMUCCUM TTOCTETIEHHO TOJIyUMJI CBOE PaCIIpo-
CTpaHEHME U B CTpaHaX KOHTUHEHTAJIbHOM IpaBoBoii ceMbU. Poccust Oblia
OIHOM 13 MEPBbIX TAKUX IOPUCIUKIINA.

3. Pemuccus u functus officio

B poccuiickoii muteparype peMUCCHIO YacTO KPUTUKYIOT KaK HEOTHO3-
HauHYO MPOLEenypy, KOTOpasi CTaBUT MO COMHEHUE CBOMCTBO OKOHYATE/Ib-
HOCTU apOMTPaKHOTO PEIICHUSI U HE YCTpaHsIET PoOJeM ¢ TAKUM pellie-
HHUEM, a JIMILb [TOPOoKaaeT HOBbIe . HeKOoTopbie yueHbIe TaKKe OTMEYaloT,
YTO PEMUCCHUS YCTaHaBIMBaeT (DaKTUUECKOE MOAUMHEHUE TPETEHCKOTO

' Nickalls v. Warren, (1844) 115 E.R. 231.

® Holtzmann H.M., Neuhaus J.E. A Guide to the UNCITRAL Model Law on International
Commercial Arbitration: Legislative History and Commentary. Kluwer Law & Taxation
Pub., 1989. P. 936—940, 983—986.

Moposzoe M.D. 3aKoH U3MEHWICS, a TPOOJIeMbI OCTATUCh? Pa3sMbIIIeHHsI O HOBeJUIaX
B peryJIMpoBaHuK apouTpaxa // MexmyHapoIHbIi KOMMEPUYECKIiT apOUTPax 1 BOIIPOCHI
yactHOTO TipaBa: CoopHuk crareit / Coct. u otB. pen. U.I1. I'penrHukos. 2-¢ usn., mepe-
pab. u mom. M.: Craryt, 2019 (CI1C «Koncynbrantllnioc»).
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TeopeTnyeckne 1 NpakTMYecKne NpobemMbl peMUCCUN B apOuTparke

Cy/ia TOCYIapCTBEHHOMY CYyIy, CO3IaBasi TMOPUIHYIO (hOpMY PaCCMOTPEHUS
criopa «apOuTpax — CyJOIMpPOU3BOACTBO — apOUTpaxkK»'.

JleiicTBUTENbHO, ¢ (hOpPMabHOM TOUKU 3pEHUST PEMUCCHS TIPOTUBOPEUNT
OIHOMY 13 OCHOBHBIX MPUHIIUIIOB apOUTpaXka, COTIaCHO KOTOPOMY MaHIaT
TPETeiCKOoro cyaa rpekpaliaeTcsl BBIHECEHUEM apOuTpamMuy apOUTPaxkHOTO
peleHus (1at. functus officio — «1ey0 BBIIOJHEHO0») . [TOCKOJIbKY TpeTeii-
CKUI1 Ccyq yKe BbIHEC pellleHre, TTOJTHOMOYHMS apOUTPOB CAeAyeT CUMTATh
HMCUePIaHHBIMU, YTO CO3MAET MPETSITCTBUS TSI BO3OOHOBICHUS apOnTpaxKa
M0 yKa3aHHWIO FOCYyIapCTBEHHOTO Cylda U M3MEHEHHUsI apOuTpaMu paHee
MPUHSITOTO apOMTPaXKHOTO PEIICHUS UM BEIHECEHUSI HOBOTO PEIICHUS.

dopmasibHOE MPOTUBOPEYME PEMUCCUU IPUHLIMILY functus officio ipuBe-
JIO K TOMY, UTO HEKOTOPbIE CTpaHbl KOHTUHEHTAJILHOTO TTpaBa 0TKa3aI1Ch
BBOJIUTH NTaHHYIO MPOLEAYPY B CBOE 3aKOHOIATEIBCTBO 00 apOuTpaxke.
Tak noctynuiu, Haripumep, OpaHiusa u ABCTpus, yKa3aBlIie Ha JaH-
Hoe nipotuBopeune Ha ceccusix KOHCUTPAIIL (mputom 4T0o ABCTpUS UH-
KOpITopupoBaja 00JbITMHCTBO OCTAIBHBIX MOJIOKeHUI TUITOBOro 3aKoHa
FOHCUTPAII B cBoii I'TIK (Zivilprozessordnung (ZPO))).

Kak ¢ Touku 3peHMsT HayK1 MOXXKHO pa3pellinTh JaHHOE MPOTUBOPEYHe
1 000CHOBATh MOIMYCTUMOCTb peMuccuu B apoutpaxke? CyliecTBYIOT ABa
MOaX0Ma K PeIIeHUIO 3TOU MPOOIeMBbI.

CornacHo nepBoMy, npeodianaioemMy B JOKTPUHE MOAXOAY, TPo-
Lenypy PEMUCCUU CIEAYEeT CYUTATh YACTHBIM MCKIIIOUEHHEM M3 ODIIEeTO
npuHLuna functus officio*. Takoii moaxon AeicTByeT B OOJBIIMHCTBE CTPaH,
npuHsBnx Tunosoii 3akoH KOHCUTPAIT. B atoM citydae 0GbIYHO PO~

Cesacmusnog I B. Teopusi 4acTHOTO MPOLIECCYaTbHOTO MpaBa Vs «Cy10M3alusl U MaTepua-
nu3auus apourpaxar» // 3akon. 2017. Ne 9. C. 41-59.

Poudret J.-E, Besson S. Comparative Law of International Arbitration / Trans. by St.V. Berti,
A. Ponti. 2™ ed. Sweet & Maxwell, 2007. P. 686.

Kiihner D. Annulment and Enforcement of Arbitral Awards in France // Annulment and
Enforcement of Arbitral Awards from a Comparative Law Perspective: Contributions from
CEPANI40 Colloquium Held on October 18, 2018 / S. Goldman, S. Van Rompaey (eds.).
CEPANI; Wolters Kluwer, 2018. P. 43 (moctynHo B MiHTepHeTe 1o aapecy: https://bm-
havocats.com/assets/uploads/2018/10/CEPANI-Detlev-K%C3%BChner-Brussels-2018.
pdf); Handbook Vienna Rules: A Practitioner’s Guide. Wirtschaftskammer Osterreich, 2014.
P. 234.

Cwm. 1. 3 cr. 32 Tunosoro 3akoHa FOHCUTPAJL; cm. takxe: Riegler St. Remission of the
Case from the State Court to the Arbitral Tribunal // Austrian Yearbook on International
Arbitration. 2012. P. 237—-238.

> Cwm., nanipumep: AKN & Anor. v. ALC & Ors. and Other Appeals, [2015] SGCA 63; Pv. M,
[2018] HKCFI 2280, HCCT 30/2018.

229



O.A. AHppeeB

BOJISIT aHAJIOTUIO C APYTUMU MOJHOMOUYUSIMU apOUTPOB, KOTOPBIE COXpa-
HSIIOTCS Y HMX Ha OIpe/ieJIEHHbIA CPOK MOCJIe BBIHECEHUST apOUTPasKHOIO
pellIeHMsT U TaKXKe pacCMaTPUBAIOTCS KaK MCKJIIOUEHMST U3 TIPUHIIMIIA
functus officio:

* UCIPaBUTh apU(METUYECKUE UM TEXHUYECKHUE OIIMOKY B PELLICHUM;

* HCTOJIKOBATh HESICHOCTH B PEIICHUU; U

* BBIHECTH JOIOJHUTEILHOE PEIEHUE IO BOIIPOCY, KOTOPbII IO OO~
Ke He ObIJT pacCMOTpeH apouTpamu’.

MoOXHO TakXe IMPOBECTU aHAJIOTUIO C MPaBOM TPETEUCKOIro cyaa
B UCKJIIOUMTEJIbHBIX CJIydasiX IepecMOTPETh MIIM OTO3BaTh apOUTpaXkKHOE
pelieHue, eciiu OHO ObLUIO MOJIy4eHO IyTeM 0OMaHa, COKPBITUS WM IIpe-
JOCTaBJICHMSI ITOIJIOKHBIX TOKA3aTeJICTB, — C OTOBOPKOIA, YTO TAKOE IIPaBO
€CTh Y apOMTPOB JIUILIb B HEOOJIbIIIOM KOJMYECTBE IOPUCIUKIINIL, HAIPUMED
Bo ®panuuu u Hunepnanmax’.

Poccuiickoe mpaBo, BeposSITHO, TaKXKe MPUIEPKUBACTCS TAHHOTO O~
xona: [Tnenym BC P®, naBasi cynam pa3bsCHEHMSI O PEMUCCUU, PEKOMEH-
JIOBaJI UCIIOJIb30BaTh €€ B TOM YMCJIE JIJIsl UCIIPABJICHMsI OIIeYaToOK 1 OIIMOOK
B IIOJICYETAX, TEM CAMbIM YKa3aB Ha CXOJCTBO 00EUX IIPOLIEIyp’.

OpHako, HECMOTPSI HA HEKOTOPOE CXOMICTBO, MPOLIEAypa UCTIPABICHUS
TEXHUYECKUX U apr(PMETUYECKUX OIIMOOK B apOUTPaXKHOM PEILIEHUM UMEET
PSII CYLIECTBEHHBIX OTJIMYMI OT MPOLEAYPhl PEMUCCUM.

Bo-nepébix, CTOPOHBI BIIPaBe MPOCUTh TPETEICKUIA CYl UCITPABUTD OLLIMO-
KU TOJIbKO B T€YEHUE KOPOTKOTO Meprojia BpeMEHU, — KaK MPpaBuiio, He 60-
Jiee OJHOTO-ABYX MECSLIEB I10CJIe BhIHECEHUSI pellieHus. Takoil KOpOTKui
CPOK MOTMBHUPYET CTOPOHBI CBOEBPEMEHHO 00pallaThesi K apduTpam, Koraa
OHHU €l1Ie TOCTYITHbI, XOPOIIIO IIOMHST 00CTOSITEIbCTBA JIejia U MOTYT ObICTPO
HCIIPaBUTh HEIOUETHI B apOUTPakHOM pellieHuu. B To e Bpemst mpolieaypa
PEMUCCHUU MOXET UMETh MECTO IrOPa30 MO3IHEE — YEPE3 HECKOJIBKO Me-
CSILIEB WJIM JaXKe JIET Iocjie BbiHeceHUs peliieHus. [1oatomy npemioxeHue
BC P® ucnipapiisITh OreyaTKy 1 OLIMOKHK B IMOACUYETAX B paMKax MPOLIELYPbI
pemMuccum HebGeCCITOpHO: (haKTUUYECKU OHO IPOJIJISICT YCTAHOBJIEHHbII CPOK
JUUIST UCTIPABJICHUS TAKMX OLIMOOK.

' Crarps 33 Tunosoro 3akona FOHCUTPAJL

2 Crarbs 1502 TTIK (Code de procédure civile) @panumu, cr. 1068 TTTK (Wetboek van
Burgerlijke Rechtsvordering) Hunepianmos.

[Tyukr 55 nmocranosnenus [lnenyma BC P® ot 10 nexabpst 2019 r. Ne 53 «O BoImosHe-
HuM cynamu Poccuiickoit Denepanmu hyHKIUN CONEUCTBUST U KOHTPOJISI B OTHOLIEHUN
TPETEHCKOro pa3dupaTesibCTBa, MEXIYHAPOIHOTO KOMMEPYECKOTO apOuTpaxay (1aiee —
[Tocranosnenue Ne 53).
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Bo-emopbix, HeOOIbIIME OIINOKM, KOTOPBIEC TOJKEH UCIIPABUTh TPe-
TEMCKUIA Cy/I, KaK IPaBUJIO, OUEBUIHBI U HE SIBJISIIOTCSI OCHOBaHUEM JUISI
OTMEHBI WJIX OTKa3a B MPUHYAUTEIbHOM MCIIOJIHEHUN apOUTPaKHOTO pe-
meHus. B To Xe BpeMs B paMKax peMUCCUY TPETEHCKUI Cy/I TOKEeH ycTpa-
HUTb CYIIECTBEHHBIE 1e(PeKThI, KOTOPbIE MHAYE MOTYT IIPUBECTU K OTMEHE
peleHus.

B-mpembux, mpolieaypa UCTIpaBICHUSI ONeYaTOK 1 OIIMOOK B MOACYETaX
He IpeIoaraeT yyacTusl B UX peau3aliuy cpasy IByX CYObeKTOB — IoCy-
JMAapCTBEHHOTIO Cyla U TPETeCKOro cyna.

ITosTomy B Hayke apOuTpazka ObUT pa3paboTaH BTOPO MOAXOI, COTJIACHO
KOTOPOMY PEMUCCHUIO HeOOsI3aTeIbHO pacCcMaTPUBaTh KakK MCKJIIOUEHUE
U3 00I1IeT0 MpUHILMIIA functus officio. Ecyu pyKoBoACTBOBaThCS HauboJee
MOJIHBIM COAePXKaHUEM JaHHOTO IIPUHILIMIIA, MAaHAAT apOUTPOB IIpeKpaliia-
€TCSl BBIHECEHMEM He JTII000ro apOUTPakKHOro PeIleHusI, a TOJIbKO TaKOro,
KOTOpPOE OHOBPEMEHHO U 0KOHYAMEAbHO, T.€. pa3pellaeT BCe BOIIPOCHI,
MOCTaBJIeHHbIE TIepell apOUTpaMu, U UCHOAHUMO, T.€. BBIHECEHO C COOJII0-
JNEHWEeM BCceX TpeOOBaHU IPUMEHUMOTO paBa, KOTOPbIE MOTYT 3aTPOHYTh
BO3MOXHOCTb €r0 MIPUHYIUTEIBHOIO UCITOTHEHUS ',

Kak Gynet paccMOTpPEeHO HIUKE, TOCYIapCTBEHHbBIE CY/IbI IIPUOEraloT K pe-
MMCCHM KakK pa3 B TeX ClIy4asiX, KOIjia y apOMTPaxKHOIO pelIeHUs UMEIOTCS
HEI0CTAaTKM, 3aTparBalolie ero OKOHYaTeIbHOCTh MJIM UCIIOJIHUMOCTD.
CoOOTBETCTBEHHO, €CJIM FOCYIapCTBEHHBIN Cyl PEMUTUPOBAI apOUTPaK-
HOE pelleHue apouTpaM, 3TO 3HAYUT, YTO MUX MAHJIAT ellle He MPeKpaTuiCs
M 3aBEPLIUTCS TOJBKO ITOCJIE TOr0, KaK OHM UCIIOJIHST yKa3aHUsl TOCyaapCT-
BEHHOTO Cy/la U UCIIPABSIT COOTBETCTBYIOIINE HENOCTATKU. JlaHHBIH 1oaxo.
MOJIYYWIT HanboJibliee pacipocTpaHeHue B rpakTuke cynos CLIIA’.

4. Moaemm (BHIbI) pEMHCCHH

B cBs131 ¢ 0COOEHHOCTSIMU UCTOPUYECKOTO PAa3BUTUSI MHCTUTYTA PEMUC-
CHUM B MEXIYHAPOIHOM apOuTpaxe ellle He c(hopMUPOBAJICS €IMHBIN ITOIXO
K MPUMEHEHUIO TaHHOM Tipolieaypsl. [1oaToMy npu n3ydeHUM 3apyoesKHOTro
OIBITA IS €T0 NAJbHEUIIIEr0 UCIOIb30BAHUS B POCCUMCKON IOPUANYIECKON
HayKe BaXXHO YUYUTbIBATb PErMOHAJIbHbIE OCOOEHHOCTU PETYJIMPOBAHUS
U IIPUMEHEHUS PEMUCCUU B KAXKIOM UCCIIENYEMON IOPUCIUKIINU.

' Webster Th.H. Functus Officio and Remand in International Arbitration // ASA Bulletin.
2009. Vol. 27. Issue 3. P. 443.

> Brown v. Witco Corp., 340 F.3d 209, 219 (5th Cir. 2003); Office & Profl Emps. Int’l Union,
Local No. 471 v. Brownsville Gen. Hosp., 186 F.3d 326 (3d Cir. 1999).
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MOXHO BBIIEIUTD CACIYIOIIME TPU MOJEIU PEMUCCUM:

1) anenocarxconckas modens. Jlannast monenb neiictByet B A, CIIA
M IPYTUX CTpaHax OOIIIEeTo MpaBa, 3a UCKIYEHEM TeX, KOTOPbIe TPUHSIIN
HOBBIE 3aKOHBI 00 apouTpaxke Ha ocHoBe Tumnosoro 3akoHa KOHCUTPAJI
(XOTsI OOJIBIITMHCTBO TAKMX CTPAH COXPAHMIIU TTPEXKHIOI aHTJIOCAKCOHCKYIO
MoJIeJib IJIsl BHYTpeHHero apoutpaxka). CorjaacHO paccMaTpuBaeMoii MO-
JIeJTU, TIOJIHOMOYHME CyIa PEeMUTHPOBATh apOMTPaKHOE pellieHue apOuTpaM
SIBJISIETCS] QJIbTEPHATUBOM TTOJTHOMOYMIO OTMEHUTDh TaKOEe apOUTPaKHOE
pemreHue. CoOTBETCTBEHHO, ITPOCHOY O PEMUCCUU MOJAET CTOPOHA, HEI0-
BOJIbHASI KICXOJIOM apOuTpaka, — JIM0O B KaueCTBE OCHOBHOI'O TPEOOBAHUSI,
100 B KauecTBe aJbTepHATUBHOIO TPEOOBAHUIO 00 OTMEHE PEIICHUSI.

Cynbl 0OBIYHO pacCMaTPUBAIOT PEMUCCHUIO KaK 0oJjiee «MSITKYI0» hop-
My KOHTPOJIST 3a TpeTeCKUM cyaoM'. B pamkax npy:keato0HOM MOJIUTUKI
10 OTHOILIEHUIO K apOUTpaXy CyIbl CTPEMSTCSI B OOJBIIMHCTBE ClIyyaeB
BO3BpalllaTh PellleHNe apOrTpaM ISl UCTIpaBJIeHUs HEIOCTAaTKOB, a 0oJjiee
CYPOBYIO CAaHKIIMIO, TAKYIO KaK OTMEHA PEIlIeHUsI, IPUMEHSITh TOJIbKO B CE-
PBE3HBIX CIIydasix, KOTIa PeMUCCUsI HEBO3MOXHA UJIU HelleJaecoodpa3Ha’;

2) eepmanckas modens. JanHast monenb 3akperieHa B ['TIK (Zivilpro-
zessordnung (ZPO)) I'epmanuu, a Takxke aeiicrsyeT B LIBeinapun ais
MEXIYHapOIHOIO apOUTpaKa, XOTsI TaM OHa IMPeayCMOTPEHa HEe 3aKOHOM,
a BBITEKaeT U3 cyneOHoi npakTuky’. CorjaacHoO paccMaTpyMBaeMOil MOJIEIIH,
CyI MOXET pEMUTHPOBATh apOUTPaKHOE pellieHre apOUTpaM OTHOBPEMEH-
HO C IPUHSITUEM PEIIeHUs 00 OTMeHe TaKoro peieHusi. COOTBETCTBEHHO,
CTOPOHA, HE COTJIacHasI C apOMTPakKHBIM PEIIEeHUEM, HE MOXKET IMPOCUTh
CyI He OTMEHSITD pellieHre, a JINIITb PEMUTUPOBATh €ro apouTpaM, Kak 3TO
BO3MOXXHO B aHIJIOCAKCOHCKOI MOMEIU, U NOJKHA 3asIBUTh O PEMUCCUU
JIMLIB B KAYECTBE JOMOJHUTETIBHOTO TpeboBaHus®. B pesynbraTe cyn 0KeH

Greenberg S., Fry J. Remission of Awards: Conditions and Consequences — A Review of
Statute and Case Law // International Arbitration under Review: Essays in Honour of
John Beechey / A. Carlevaris, L. Lévy, A. Mourre, E.A. Schwartz (eds.) (ICC Publication
No. 772E). ICC Pub., 2015. P. 164.

Cw., HaripuMep, cT. 68(3) u 69(7) 3akona 06 apoutpaxe (Arbitration Act) Auriauu 1996 1.;
cM. Takke: Steelworkers v. Enterprise Car, 363 U.S. 593 (1960); Weiss v. Sallie Mae, Inc.,
No. 18-2362, 2019 U.S. App. LEXIS 27476 (2d Cir. Sept. 12, 2019).

* A63au 4 § 1059 TTIK Tepmanun; BGer 4A_532/2016 vom 30.5.2017 (http://www.servat.
unibe.ch/dfr/bger/170530 4A 532-2016.html; mepeBoa Ha aHITMIICKMIA SI3BIK: http://www.
swissarbitrationdecisions.com/sites/default/files/30%20mai%202017%204A %20532%20
2016.pdf).

*  Arbitration in Germany: The Model Law in Practice / K.-H. Bockstiegel, St.M. Krdll,
P. Nacimiento (eds.). 2" ed. Kluwer Law International, 2015. P. 393.
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OyIeT cHauala OTMEHUTD apOMTpaskHOE PellIeHHE 10 OMHOMY U3 OCHOBaHUIA,
MPEeIyCMOTPEHHBIX 3aKOHOM, 1 JIMIIb ITOCJIE 3TOTO PELIUTh, 1IeIeCO00pa3HO
JIM HATIPaBUTb CTOPOHBLI OOPaTHO B TPETEMCKUIA Cy/ AJIST TOTO, UTOOBI TOT
MOT OITepaTHBHO UCITPABUTh BBISBICHHBIC HEAOCTATKM 1 BHIHECTU HOBOE
peleHue;

3) modeav FOHCHTPAJI. lannast Monienb IeCTBYET B OOJIBIIMHCTBE IO-
CyZIapcCTB, pa3pabOoTaBIINX CBOE 3aKOHONATEILCTBO 00 apOMTpake Ha OCHOBE
Tunosoro 3akona FOHCUTPAJL. Cpenu HUX cTpaHbl KaK aHTJIOCAKCOH-
CKOI1, TaK U KOHTUHEHTAJIbHOM MTpaBOBBIX cucTeM. CorlacHO paccMaTpuBa-
€MOW MOJIEJIA, PEMUCCHUS SBJISIETCI ITPOMEXYTOUHOW CTAAUEN 10 TIPUHATUSA
TOCyIapCTBEHHBIM CYIOM aKTa 10 BOIIPOCY OTMEHbBI apOUTPaKHOTO pelie-
HUsI, KOTOPOI MOXET BOCMOJIb30BaThCsI OJHA M3 CTOPOH UISI TOTO, YTOOBI
n30eXaTh OTMEHBI ocyieqHero. Ecim rocynapcTBeHHBIN Cyl yKe OTMEHIT
apOUTpaKHOE pellIeHre, peMUCCUS He JOITycKaeTcs '

Takum obpazom, peMucCHUsl SIBJSIETCS HE OCHOBHBIM TpeOOBaHUEM,
KOTOpOE paccMaTpUBaeT TOCYIapCTBEHHBIN cyl (OH pacCMaTprBaeT TOJIbKO
TpeboBaHMUe 00 OTMEHE apOUTPaAXKHOTO PELIeHMs ), a BCIIOMOTAaTeIbHBIM
MHCTPYMEHTapueM, B paMKaX KOTOPOTO CyJ BIpaBe, €CJIM ITOCYMUTAET 3TO
11eJ1ec000pa3HbIM, MO3BOJIMTH CTOPOHAM O0PATUTHCS K apOUTpaM 3a KC-
MpaBjeHUEeM HEeIOCTaTKOB pelleHus’. Eciim apOUTphl yCTPaHSIT TaKKe He-
JMIOCTaTKU, TO C OOJBIION M0Jel BEPOSITHOCTA HEOOXONUMOCTh B OTMEHE
apOUTPaKHOTO PEIIeHUS OTIaeT.

Tak kak poccuiickoe 3aKOHOIATEJIbCTBO MPUACPKUBACTCSI MOACIU
IOHCUTPAJL, nanpHeinii aHaIu3 MpakTUYECKUX acleKTOB PEMUCCUN
OyIeT IMPOM3BOAMTHCS MPEKIE BCETO IS 3TON MOIEIIH.

5. Dranel pemuccun

[TockoabKy pemMuccHs SIBASETCS MPOLIEAYPOii, B paMKaX KOTOPOIi B3au-
MOJIEMCTBYIOT IBA UHCTUTYTA — TOCYIAPCTBEHHBIN Cyll U TPETEUCKUI CY/I,
3TY NPOLIEYPY MOXKHO YCJIOBHO pa3aeavTh Ha IBa ITara:

1) paccMoTpeHue BOpoca 0 peMUCCUM B TOCYIapCTBEHHOM cye. 3ajaya
TrOCY/IapCTBEHHOTO Cy/la — YCTAHOBUTb HAJIMYME OCHOBAHU JJ151 PEMUCCUU
W OMPENCIUTb KPYT BOITPOCOB, PEMUTUPOBAHHBIX TPETEHCKOMY CYyIy;

' The United Mexican States v. Metalclad Corp., 2001 BCSC 1529; AKN & Anor. v ALC &
Ors. and Other Appeals, [2015] SGCA 63; Kinnari Mullick & Anor. v. Ghanshyam Das Da-
mani, (2018) 11 SCC 328; onpenenenue CoBeTckoro paitoHHoro cyzaa r. Hopocubupcka
ot 22 utonst 2018 r. mo memy Ne 2-600/2018 (CIIC «KoncynbranTILioc»).

> Holtzmann H.M., Neuhaus J.E. Op. cit. P. 967.
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2) pacCMOTpeHUE TPETeICKUM CYI0M BOIIPOCOB, PEMUTUPOBAHHBIX TO-
CYJApCTBEHHBIM CYIOM. ApOUTPBI MOTYT JIMOO COTJIACUTHCS C peMUCCHUE
M UCTIPAaBUTh COOTBETCTBYIOIINE HENOCTATKN apOUTPAKHOTO pELIeHUS,
JIM0O OTKAa3aTh B 3TOM.

Huxe OymyT paccMOTpeHBI HEKOTOPbIE TIPOOJIEeMbl, BOZHUKAIOIIME Ha
KaXXI0M U3 yKa3aHHBIX 3Tall0OB PEMUCCUU.

5.1. Ilpobaemut pemuccuu 6 20cyoapcmeeHHoM cyoe

5.1.1. Komnemenuyus eocydapcmeernnozo cyoa

Hcxons u3 conepxanus 11. 4 cT. 34 Tunosoro 3akona FOHCUTPAJ,
BOCIIOJIB30BaThCSl PEMUCCUEN MOTYT JIMIIIb CTOPOHBI CYIeOHOTO Mmpoiiecca
00 OTMeHe apOUTPaXKHOTO PEIIeHUS, T.€. IPaBO PEMUTHUPOBATh apOUTPaXK-
HOe pellieHrue apOUTpaM eCTh TOJbKO Y FOCYIapCTBEHHOIO Cyla MO MECTY
apouTpaxa (MecTy NpuHSITUS pelieHus ). Ha repBblit B3IJIs11 9TO JOTUYHO,
TMOCKOJIbKY UMEHHO JTaHHBIU Cyll B3AMMOIECHCTBYET C TPETEUCKUM CYIOM
M OCYILECTBIISIET KOHTPOJIb 3a TPETEHCKMM pa30MpaTeIbCTBOM B IIpenesiax
€ro TePPUTOPUATIBLHON IOPUCIUKIINN ',

HexkoTopple poccuiickue aBTOpbl BBICKa3bIBaId MHEHUE, YTO PEMMUC-
CHI0 OBLTIO ObI pa3yMHO MCITOJb30BaTh HE TOJBKO B paMKax IMPOM3BOACTBA
110 BOIIPOCY OTMEHBI apOMTPaKHOTO PeIlIeHUsI, HO U B paMKax IMPOU3BOI-
CTBa O IPUHYAUTEIbHOM UCIIOJIHEHUM apOUTPaXKHOTO pelieHus’. MHbIMU
CJI0BaMM, Mpeaiarajoch MpeIoCTaBUTh MPaBO PEMUCCUN HE TOJIBKO CYIY
0 MeCTy apOuTpaxa, HO 1 Cydy MO MECTy MCTIIOJTHEHUST apOUTPaKHOTO
pelreHust (MeCTy HaXOXIeHUST JOJDKHUKA UJIW €r0 UMYILIECTBA).

Poccuiickuii 3aKoHOmaTe b BOCIIPUHSIT JAHHBI TTOAXO/ M B HACTOSILIEE
BpeMsI IOMyCKaeT PEMUCCHIO KaK Ha CTaIMU OTMEHBI apOUTPakHOTO pe-
LIEHMS, TaK U HA CTAJIUU €ro MPUHYIUTEIHbHOTO UCIOJHEHUS' . BeposiTHO,
3TO CBSI3aHO C TEHACHIIMEN K COMMKEHUIO 00erX TIPOLIEaYP U TTPaBOBbIX
TMOCJIEACTBUI I apOMTPaKHOTO PellleHUs KaK B YaCTH BbIIAUYM UCIIOJ-
HUTEIBHOIO JIMCTA, TaK U B YaCTU MOBTOPHOTO OOpAIlleHUST B TPETEHCKUI
cyd. Mexmy TeM y 9TOro Ioaxoaa eCTb CBOM HEIOCTATKU.

Bo-nepabix, BOSMOXHOCTb PEMUCCUU HA CTAIUU TPUHYIAUTEILHOTO UC-
TOJTHEHUST apOUTPAKHOTO PELISHUST OCIOXKHSIETCS IIUTEIbHBIMU CPOKAMU

' Crarps 6 Tumosoro 3akona KOHCUTPAIL

3eepesa H.C. BzaumoeiicTBre albTepHATMBHBIX METOIOB YPETYIMPOBAHMS CIIOPOB U Tpa-
JKIAHCKOTO CYTONPOM3BOICTBa B paBe Poccuu 1 @paniiu / [Toxa pen. TOKT. I0pHIL. HayK,
npod. B.B. fApkosa. M.: Cratyr, 2017. I1. 215 (CIIC «KoHcynbraHTIL110C» ).

* Yacre 8 ct. 425 TTIK P®; u. 8 cr. 238 ATIK P®; 1. 55 [MocTtaHoBneHust Ne 53.
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Moa4YM COOTBETCTBYIOIIETO 3asIBJICHHUs B TOCYIapcTBeHHbINH cy. [To ob1e-
My IpaBuUJIy 3asiBIeHUEe 00 OTMEHE apOUTPaKHOTO PellIeHUS JOIKHO OBbITh
MOJAHO B TEUEHUE TPEX MECALIEB, TOIA KaK 3as1BJICHUE O IPUHYAUTEIIbHOM
WCITOJTHEHUU — B T€UEHHUE TPeX JIeT CO ITHS MPUHITUS apOUTPaKHOTO pe-
LLIEHUS MM OKOHYaHMS YCTAaHOBJIEHHOTO B HEM CPOKa JIJIsT 1OOPOBOJIBLHOTO
HCITOJTHEHUS peleHus'. YeM mo3xke CTopoHa MOMPOCUT O PEMUCCUM, TEM
MEHbIIIe BEPOSTHOCTD TOTO, YTO apOUTPHI OYIYT UMETh BO3MOXHOCTb WU
JKeJIJaHUE UCTIPaBUTD Ae(EKThl B apOUTPaKHOM PEIIeHUM U UTO TaKasl pe-
MuCCHs OyIeT LenecoodpasHa.

Bo-6émopuix, COMHUTENIbHA TOMYCTUMOCTb PEMUCCUM TIPU TIPUHYIU -
TEJIbHOM MCTIOJIHEHUM UHOCMPAHHbIX apOUTPaxkKHBIX peieHuit. C omHoOMI
CTOPOHBI, IIPU PEMUCCHUU TOCYIAPCTBEHHBIN CYIl HE oOpaIaeTcst HampsMyIo
K apOuTpaM M He 1aeT UM 00s13aTe/IbHbIC YKa3aHUs UCITPAaBUTh HEAOCTaTKHU
B PELIEHUHU, A JIUIIb MPEIOCTABSIET CTOPOHAM BO3MOXHOCTb OOPaTUThCS
K apOuTpam 3a UCTIpaBJIeHUEeM HefocTaTKa. TeopeTuuecKu MOKHO TOBOPUTD
0 TOM, 4YTO MPABO CTOPOHbI MPOCUTH O PEMUCCUM YACTO SIBJISIETCS] MOApA-
3yMeBaeMbIM, BHITEKAIOIIUM U3 apOUTPaKHOTO COTVIAIICHUS, ¥ TTIO3TOMY
JII000#1 rocyIapCTBEHHBIH CyJI, pAaCCMaTPUBAIOIIMIT BOIIPOCHI, KACcarolIlecs
apOUTPaXKHOTO PEIlIeHNs, BIIpaBe AaTh CTOPOHE BO3MOXKHOCTD PEaiM30BaTh
TaKo€ MPaBo Y MO3BOJUTb CAMOMY TPETEHCKOMY Cy1y JUKBUAMPOBATD Ka-
KKe-ambo nedexTor’.

C apyroii CTOPOHBI, BOIIPOCH OTMEHBI apOUTPAXKHOTO PEIICHUS BXOIST
B UCKJIIOYUTEIbHYIO KOMIIETEHIIMIO CYI0B CTPaHbl MeCTa apOuTpaxa’.
OTMeHa pelleHus CyIoM MO0 MECTy apOuTpaxa SIBIASIETCS OCHOBaAaHUEM
JUIS OTKa3a B €ro UCIOJIHEHMH B APYTUX IopucauKuusx. Takum o6pazom,
€CJIM BOMPOChl pEMUCCUU OyIET pacCMaTPUBATh CYII 110 MECTY UCTIOJIHEHUS
apOUTPaKHOTO PELICHUS, 3TO MOXET MOMEIIATh KOMIIETEHTHOMY CYy1y
pa3penuTh Cop 00 OTMEHEe JaHHOTO PEIIeHUs U IIPUBEIET K PUCKY BO3-
HUKHOBEHMS NMPOTUBOPEYALLNX APYT IPYTY CYIEOHBIX aKTOB B PA3JIUYHbBIX
IOPUCAUKIIMSX.

Ecnu mocMoTpeTh Ha 3apyOeKHBIN OIBIT, TO MPUMEPHl PEMUCCUU
Ha CTaJAWW NMPUHYAUTEJIbHOTIO UCHOJHEHUSI apOUTPaXHbIX PEIICHUH,

' Tynxr 62 [Mocranosaenust Ne 53.

2 Born G.B. International Arbitration: Law and Practice. 2™ ed. Kluwer Law International,

2015. P. 355.

[MoanyHKT «e» 1. 1 cT. Vu cT. VI KoHBeHIIMY 0 TIpU3HAHUYN U MIPUBEICHUN B UCTIOJTHEHNE
MHOCTPAHHBIX apOuTpaXHEIX pemennit (Heio-Mopxk, 10 mons 1958 1.); . 1 ct. IX EBpo-
MEMCKOM KOHBEHIINHU O BHEIIHETOProBoM apoutpaxke (XKenesa, 21 anpess 1961 1.); ct. 36
Turmosoro 3akona KOHCUTPAJL.
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BKJII0Yasi MHOCTPaHHbBIE pellleHUs, eCTh TOJbKO B 'epmanun u CIIA'.
OnHako obe ropucaukuuu He npunepxusaoTcsa monenu FKOHCUTPAIL,
TaK YTO MX MOAXO[ HE COBCEM IMPMMEHUM B poccuiickoM mpase. [ToaTomy
POCCHIICKUIM CYyIaM MOXHO PEKOMEHI0BaTh UCITOIb30BATh PEMUCCHIO TIPU
MPUHYAUTEBHOM UCIIOJHEHUHU TOJbKO «BHYTPEHHUX» apOUTPaKHBIX Pe-
LIEHUI, T.€. BBIHECEHHBIX Ha Tepputopuu PD, 1 TONILKO eClii ¢ MOMEHTA
MX BbIHECEHUSI HE MCTEK 3HAUYMTE/IbHbIM ITepro BpeMeHU (Hampumep,
He OoJiee Mmoyronaa).

5.1.2. Tpebosanus (ycrosus) 0as pemuccuu

J1Jist TOTO YTOOBI TOCYIAPCTBEHHBIN CyJl MOT MPUOETHYTh K TIPOLIENype
PEMUCCUM, JOJDKHBI OBITH COOJIIOAECHBI OINpeIeeHHbIE TPeOOBaHMS (YCI0-
BUsT). MOXHO BBIIEIUTh JBA YCJIOBUSI TOITYCTUMOCTU PEMUCCHUU:

* HEOOXOIMMOCTb PEMUCCHUH, T.€. Y apOUTPAXKHOTO PELICHUS TOJKEH
OBITb CYILLIECTBEHHBII HEJIOCTATOK, M3-3a KOTOPOTO OHO TO/IJIEXKUT OTMEHE; 1

* 11€J1eCO0OPA3ZHOCTb PEMUCCHM, T.€. JAHHbI HEIOCTATOK apOUTpax-
HOTO PEILLEeHUSI MOXET ObITh YCTPAHEH TPETEUCKUM CYIOM.

Yenosue o neobxooumocmu pemuccuu 0OOIYHO HE BBI3BIBAET BOIIPOCOB.
B 3apyGexHOil TOKTPpUHE TOCIIOICTBYET ITOAXO0/, COMIACHO KOTOPOMY I'O-
CYIAapCTBEHHbII Cy/l BIIpaBe PEMUTUPOBATh apOUTPAXKHOE PEILIEHUE TOJIHKO
B TOM CJIydyae, €CJIM OH yCTaHOBWJI HAJIMUKE OCHOBAHUIA JIJIsl OTMEHBI pele-
Hus’. M Hao0opoT, cymy He ciieayeT npuderatb K peMUCCUH, €ClIn Je(eKThI
apOUTPaXKHOTO PELICHUST HECYLLIECTBEHHBI U HE SIBJISIIOTCSI OCHOBAHUEM JIJIsT
€ro OTMEHbI. B IPOTUBHOM cilyyae HeT0OPOCOBECTHAsSI CTOPOHA CMOXKET
3JI0ynoTpeOIsiTh JAHHOM MPOLIeAYPOid U TOAaBaTh MPOCHObI O PEMUCCUU
C LIEJTbIO 3aTSIHYTh PACCMOTPEHUE /iejia U OTCPOUYUTH MPUHYAUTEIBHOE UC-
MOJIHEHWE apOUTPAXKHOTO PEILICHUST .

XpecToMaTUitHBIM IIPUMEPOM 3JI0YIIOTPEOICHUI TIPU PEMUCCUM SIBIISI-
ercs amepukaHckoe neio M&C Corporation v. Erwin Behr GmbH. B nanHoM
JieJie OTBETUMK CMOT TPUXKIIbl JOOUTHCS OT Cyla MepBOi MHCTAHIIMM BO3-

Wighardt N.Chr. Verfahrensfragen bei der Zuriickverweisung der Sache an das Schiedsge-
richt // Zeitschrift fiir Schiedsverfahren (SchiedsVZ). 2010. Bd. 8. Heft 5. S. 252—256; Fry J.,
Greenberg S., Mazza F. The Secretariat’s Guide to ICC Arbitration: A Practical Commentary
on the 2012 ICC Rules of Arbitration from the Secretariat of the ICC International Court of
Arbitration (ICC Publication No. 729E). ICC Pub., 2012. Para. 3-1312.

> Roth M. 14. UNCITRAL Model Law on International Commercial Arbitration // Practi-
tioner’s Handbook on International Commercial Arbitration / F.-B. Weigand (ed.). Oxford
University Press, 2009. P. 1109.

Harris C. Abuse of the Arbitration Process — Delaying Tactics and Disruptions: A Respon-
dent’s Guide // Journal of International Arbitration. 1992. Vol. 9. Issue 2. P. 87-95.
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BpaTa pelieHus: apouTpaM I UCTIpaBICHMST HeCYIIeCTBEHHbBIX HEIOCTaT-
KOB. B pesyibrare ucteil He Mor B TedeHue 10 j1eT mojiyduTh Bo3MeLIeHE
YOBITKOB, IIPUCYKICHHBIX UM TPETEHCKUM CYIOM, TIOKA B JIEJIO HE BMEIIaJICs
areJUISILMOHHBII Cy/, 3alIPeTUB Cyay NEePBO MHCTAHLIMMU OCYIIECTBIISITh
peMuccuio’.

Yenosue o yenecoobpasznocmu pemuccuu siysieTcst 60j1ee CI0XKHBIM U MHO-
rorpaHHbIM. HekoTopble rocyaapcTsa BBEJIM 3aKPbIThIi IepeueHb OCHOBAaHUI
JUISL OTMEHBI apOUTPasKHOTO PELIEHMSI, 110 KOTOPBIM 1Ie1eCO00pa3HO UC-
MPaBJISATh €ro MyTeM peMuccuu. Tak, poCCHIICKIIA 3aKOHOAATE)Ib pa3peliaeT
PEMUCCHIO MPY HAJIMYMU Y PELICHUST OTHOTO U3 CJASAYIONIUX Ae(EeKTOB:

* CTOpOHA He Obljla U3BelleHa O MPOLIECcCe WIKM He CMOLJIa IIPEICTaBUTh
CBOU OOBSICHEHUS

* TPETEMCKUI CY/I BBIIIE 3a Mpeie/ibl apOUTPAaXKHOTO COMIALICHUST; WIN

* OblJIa HapylleHa mpoleaypa apouTpaxka uiv (opMUPOBaHUS Tpe-
TEWCKOro cyaa’.

Jpyrue cTpaHbl 3aKpeTUISIOT JIUIIb 00l1ee TpedoBaHME O 1ieJiecoobpas-
HOCTY PEMUCCUHU, OCTABJISISI BHIOOP KOHKPETHBIX KPUTEPUEB HA YCMOTPEHME
cyna, ucxoasd u3 pakTUIeCKUX 00CTOSITENbCTB. Takoi 1moaxos ObLI 3aKpe-
mwieH u B TunoBom 3akone KOHCHUTPAJT.

ITpu aTOM GoJIee y3KMe KPUTEPUU 11€JIeCO00PA3ZHOCTU PEMUCCUU XOTSI
M MOCTENEeHHO (hOPMUPYIOTCS B IMPAKTUKE, HO OCTAIOTCS JOCTAaTOYHO
rMOKUMU U 37acTuYHbIMU. Hanpumep, cynbl 'epmanuu u Upnanauu
PYKOBOJCTBYIOTCSI TOJIbKO COOOPaKEHUSIMU TOTO, CIKOHOMMUT JIX BO300-
HOBJIEHUE apOUTpaxKa BpeMsl U U3IEPXKKKM CTOPOH Ha pa3pelleHue cropa,
M HE IPUHKUMAIOT BO BHUMaHUE CEPbe3HOCTh OLIMOKH, MOUIeXKAILEH hC-
npasieHuo®. Cynbl AHIIMKU U [OHKOHIa, HA000POT, OLIEHMUBAIOT, MOTYT JIN
OLLIMOKY apOUTPOB TOBOPUTH 00 MX HEMPOodeCCUOHATU3ME UIIU TMTOI0PBaTh
JIOBepUe CTOPOH K HUM, a TaKXKe PUCK TOr0, UTO apOUTPhI HE 3aXOTST
MpU3HAaBaTh CBOIO OIIMOKY U IepecMaTpUBaTh apOUTPaXKHOE PEIlIeHUE
110 yKa3aHMIO cyaa’.

' M & C Corp. v. Erwin Behr GmbH & Co., KG, 411 F.3d 749 (6th Cir. 2005).

> Yacre 5cr. 420 TTIK P®, u. 5 ct. 232 ATIK PO.

’  Cwm. m. 4 c1. 34 Tunosoro 3akona KOHCUTPAJL

*  Arbitration in Germany: The Model Law in Practice / K.-H. Bockstiegel, St.M. Kroll,

nd

P. Nacimiento (eds.). 2™ ed. P. 418; cm. Takxe: Fayleigh Ltd. v. Plazaway Ltd. t/a Hotel Part-
ners & Anor., [2014] IEHC 52.

> Av. B, [2015] HKCFI 1077, [2015] 3 HKLRD 586, [2015] 5 HKC 509, HCCT 40/2014
(15 June 2015); Sinclair Roche & Temperley & Ors. v. Heard & Anor., [2004] UKEAT
0738 _03_2207.
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O6u1ee TpedboBaHME O 1IeIeCO00Pa3ZHOCTU PEMUCCHUU MOXHO Ha3BaTh
0oJiee MPEANIOYTUTEIBLHBIM, TIOCKOJIBKY OHO TTO3BOJISIET YIYUTHIBATh KOH-
KpETHBIe 00CTOSITEIbCTBA 1eJia, a HE OrPpaHMYMBATHCS 3asBJICHHBIMU
OCHOBaHMSIMM IJIsSI OTMEHBI PEIeHUs, KaK 3TO ceiiyac mpeaycMOTPeHOo
poccuiickuM 3aKkoHOM. Tak, MHOTUEe apOUTpaXKHbI€ peIlIeHMsI, KOTOPbIe
pocCCUiicKMe Cyabl MMPU3HAIOT MIPOTUBOPEUAIMU TTyOJIUIHOMY TTOPSII-
Ky P®, Moriau 66l ObITh JOCTATOYHO 3(PPEKTUBHO MCIIPABIECHBI MyTEM
pPEeMUCCHM, XOTSI 3aKOH 3alpelaeT ee MCIoIb30BaHUe B TaHHOM CUTya-
UK. 3MeCh MOXHO TIPUBECTU TPUMEPHI OTMEH PEeIlIeHU, KOTra TpeTeli-
CKMeE CyIbl HE PaCCMOTPEJIH 10 CYIIECTBY WM HE MPUHSIN BO BHUMaHUe
TOT WY WHOM MyOJUYHBIN aceKT criopa, KOTOPHI poCcCUiicKue Cyabl
MOCYUTAIHU CYIIECTBEHHBIM (O HENEHCTBUTEIbHOCTH CICJIKU B CUJTY €€
KPYIHOCTH, O HaXOXIEHUU CTOPOHBI apOUTpaxka B Ipolienype 0aHKpOT-
cTBAM T.4.)".

Bo3MoXXHBI 1 00OpaTHbBIE CUTYalIMK, KOTJAA C TOYKU 3PEHUS POCCUIA-
CKOTO 3aKOHAa CyJ BIpaBe PEMUTUPOBATh apOUTPaKHOE pellleHre, HO 3TO
OBbLIO OBl HEJIOTUYHBIM MCXOMSI M3 BPEMEHM U 3aTpaT CTOPOH (HAIIpUMeD,
TOITyIIIEHHAs OIIMOKAa HAaCTOJbKO Cephe3Ha, YTO €e UCIPaBIeHUE CO BCEl
OYEBUJIHOCTHIO MOTPeOyeT BO3OOHOBIEHUS apOUTpaka ¢ caMoro Havajia,
U, COOTBETCTBEHHO, HU O KaKOW SKOHOMUM BPEMEHU U PACXOI0B HE MOXET
UITH peub’). Hanboiee sipkuit mpuMep, MCXOAs1 M3 POCCUNCKUX PEaTniA:
CTOpPOHA OLIMOOYHO Mojaja UCK HE B TO apOUTPAXKHOE YUPEXKICHUE, KO-
TOPOE TIPENYCMOTPEHO apOUTPaKHBIM COTJIallIEHUEM, UK B apOUTpakHOe
yupexaeHue, KoTopoe yTpaTuio MpaBo aiMUHUCTPUPOBATh criop. B aTom
ciaydae HauboJiee pa3yMHBIM CLIEHapUEM SIBJISTIOTCSI OTMEHa apOUTPaXkHOTO
pelIeHus ¥ TIOBTOPHOE 00pallieHe CTOPOHbBI C UICKOM, HO YK€ B IMPaBUJIb-
HOE apOUTpaXkHOE YIPEXKICHUE WIM Pa3pellieHue COOTBETCTBYIOIIETO CITopa
B pamKax apourpaxa ad hoc.

5.1.3. Kakum o6paszom ghopmupyromes pemumupo8antvle 80npocyl?

C TOYKM 3peHUsI TEOPUU PE3YJIbTATOM PEMUCCUM B TOCYIAPCTBEHHOM
cylie SIBJISIETCSl yTBEPKIEHWE CBOCOOPA3HOT0 aKTa O MOJTHOMOYUSIX (terms
of reference) 1o peMuTHpPOBaAaHHBIM BOIIpOcaM, B GOPMUPOBAHUN KOTOPOTO
y4acTBYIOT TPU CTOPOHBI:

Cwm., HarpuMep, moctaHoBIeHuss AC MockoBckoro okpyra ot 30 aBrycta 2019 r. Ne ®d05-
13615/2019 o mesry Ne A40-46243/2019, ot 25 anpenst 2018 r. Ne d05-4897/2018 1o nemy
No A40-176466/2017.

> The Secretary of State for the Home Department v. Raytheon Systems Ltd., [2015] EWHC 311
(TCC).
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* CTOpOHa apOuTpaxa, He COIIacHasl ¢ apOMTPaXKHBIM PEIIeHUEM U TPe-
Oylol11ast er0 OTMEHBI B CBSI3U C HAJIMYMEM OIIMOOK, KOTOPbIE MOTYT ObITh
MPEeaIMETOM PEMUCCUN;

* CTOpOHa apOuTpaka, KoTopas XxejaaeT u3dexaTb OTMEHbI apOUTpaK-
HOTO pelIeHus U TIPOCUT CYII TTO3BOJIMThH apOUTPaM UCIIPaBUTh COOTBETCT-
BYIOILIME OIIMOKY B TTOPSIAKE PEMUCCUM; U

* TOCYIapCTBEHHBIN CyA, KOTOPBI CAHKIIMOHUPYET BO3MOXHOCTD
peMuccuu, T.e. TIOATBEPXKIAeT HAJMIUEe YCIOBUI O €€ HEOOXOAMMOCTH
U 11eJIeCO00Pa3HOCTH U (DOPMUPYET CIIUCOK PEMUTHPOBAHHBIX BOIIPOCOB,
KOTOPBIE TOJIKEH PACCMOTPETH TPETEUCKUIA CY/I.

M3 aT0ro momxoma MOXXHO BBIBECTH CCIYIOIINE MPAKTUUECKUE TTPaBUIa.

Bo-nepeuix, cyn He MOXKET HaIpaBUTh apOUTPaKHOE pellieHUe apOruTpam
JUTS ICTIpABJICHUST HEMOCTATKOB MO cBoel mHuIMatuBe. st opmupoBaHus
COOTBETCTBYIOIIETO aKTa O MOJHOMOYMSIX HEOOXOIMMO 3asIBJICHUE XOTSI Obl
OJIHOI 13 CTOpOH'. ETMHCTBEHHOE, YTO MOXET CAENaTh CYlI, — 3TO pa3bsc-
HUTb CTOPOHAM IIPAaBO XOAaTaliCTBOBATh O PEMUCCUM’ WUJIU KE TTOCTaBUTh
JMaHHBIN BOIIPOC Ha OOCYXIEHUE CTOPOH, YTOOBI YOSIUThCS, UTO HU OHA
13 HUX HE XeJlaeT BO30OHOBJIEHUST apouTpaxa’.

Bo-emopbix, 1151 GOPMUPOBAHUS YKA3aHHOTO aKTa O TTIOJTHOMOYMSIX J10-
CTaTOYHO 3asIBJICHUS OMHOM U3 CTOPOH, KaK IMPaBUJI0, OTBETYMKA 10 3asIBJIe-
HUIO 00 OTMEHE apOUTPaKHOTO perieHusl. Ecau cTOpOHBI XOTSIT UCKITIOYNTD
BO3MOXXKHOCTb PEMUCCUN, OHU MOTYT YCTAHOBUTD B apOMTPaKHOM COTJIalle-
HUY IpeaeIbHBIN CPOK IS TPUHSITHUS apOUTpaMU PEILIeHUS, TIO NCTEUSHU N
KOTOPOTO TPETEHCKUI Cyd YTPAaTUT KOMIIETCHIIMIO Ha pa3pelleHue cropa
MEXIIy CTOPOHAMU M HE CMOXET pacCMaTpUBAaTh JIIOObIE BOITPOCHI, BKJTIOYAsT
PEMUTHPOBAHHbIE TOCYIAPCTBEHHBIM CYI0M"®,

[Tpu 3TOM cyn He TOKeH 0e3 BECKMX MTPUIMH UCITOIb30BaTh MEXaHU3M
PEMUCCHH 10 XOAATaliCTBY CTOPOHBI, KOTOpAsI 3asiBUJIa 00 OTMEHE PEIIeHUS],
TMOCKOJIbKY €€ UICTUHHOM 1IEJIbI0 MOXKET OBITh HE UCIPABIECHUE TOTO WIN
MHOTO HE0CTaTKa, a 3aTrMBaHue mpolecca’.

' Kinnari Mullick & Anor. v. Ghanshyam Das Damani, (2018) 11 SCC 328.
> OnpeneneHnst ApGUTPaKHOTO cya AnTaiickoro Kpasi ot 22 Mast 2017 T. rio mesy Ne A03-
2295/2017, ot 22 wionst 2017 r. o mexry Ne A03-5776/2017; onpeneneHne ApOUTPasKHOTO
cyna Pocrosckoii obmactn ot 23 mtonst 2018 r. o mery Ne A53-19347/18.

Ao63a11 Bropoii 1. 55 [MoctanosneHus Ne 53; onpeneneHue ApOUTPaxkHOTO Cy/ia ropoa
Mocksst ot 7 HOs16pst 2018 1. o ney Ne A40-203696/18-83-1103.

Cwm., Hartpumep, § 10(a)(5) PenepanbHoro 3akoHa 06 apoutpaxe (Federal Arbitration Act)
CIIA.

> Greenberg S., Fry J. Op. cit. P. 167.
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B-mpembux, cya TOJKEH 3aKPENUTh YCIOBUS COOTBETCTBYIOIIETO aKTa
O ITOJTHOMOYHSIX B CBOEM CYIeOHOM aKTe, OIPENCINB KOHKPETHBIN CITMCOK
PEMUTUPOBAHHBIX BOIIPOCOB, T.€. HEAOCTATKOB apOUTPAsKHOTO PEILICHUS,
KOTOpBIE apOUTpPHI BITpaBe UCIIPaBUTh. B 3apy0ekHOI TTpakThKe yxKe ObLIN
cJIyJau, Koraa TpeTeMCKuii cya TpedoBal OT CTOPOH MPEeI0CTaBUTh KOO
CyJIeOHOTO aKTa CO CITMCKOM 3aMeuaHMii K apOuTpaskHOMY PELIEHUIO'.

B-uemeepmobix, K peLICHUIO TI0 BOMIPOCY PEMUCCUM CIIEIYeT MPUME-
HATH T€ Xe Mpeaeabl KOMIEeTeHIIMU TOCyIapCTBEHHBIX CYI0B, KOTOPbIe
YCTAHOBJICHBI JISI PELICHUS IO BOIIPOCY OTMEHBI apOUTPaKHOTO pelile-
Husl. ITockoabKy cyn He BIIpaBe MepecMaTpuBaTh apOUTpaKHOE pellieHue
M0 CYIIECTBY, OH TaKXXe HE JOJIKEH CTAaBUTh Iepell apOuTpaMu BOIIPOC
0 HEOOXOAMMOCTH U3MEHEHMUS BHIBOMIOB, CIEJIAaHHBIX UMU MO CYIIECTBY
criopa’.

B xayecTBe MTIOCTpALIMM: CYI MOXET MPEII0XNUTh apOUTpaM pac-
CMOTPETh BaXKHBIN TOBOM, KOTOPBII ObLI 3asiBJIEH CTOPOHOI B apOuTpaxe,
OJTHAKO HE MOJIyYMJI OTPpaKeHUST B apOUTPaKHOM PEIICHUH, HO HE BIIpaBe
yKa3bIBaTh apOUTpaM, KaKoii UMEHHO BBIBOJ OHU JOJIKHBI CIIEIaTh 110 NaH-
HOMY BOITPOCY, YTOOBI MICKJIIOUUTH PUCK OTMEHBI apOMTPasKHOTO PEIICHMSI.

5.1.4. Cpoxu pemuccuu

Ecnu rocymapcTBeHHBIN Ccyn MIPUHUMAET PEIICHUE O PEMUCCUM, OH
JOJKEH 0003HAYUTh CTOPOHAM CPOK, B TEUEHHME KOTOPOT'O TPETeMCKUIA CyI
BIIpaBe BO30OHOBUTH apOUTPaAX U YCTPAHUTh HEIOCTAaTKU B apOUTPaKHOM
pewennn’. Tunooii 3akoH OHCHUTPAJI He comepKUT KOHKPETHBIX CPO-
KOB U MPEATOJAraeT, YTO TOCy1apCTBEHHbBIN CY/1 ONPEAESIET UX IO CBOEMY
YCMOTPEHMIO, UCXOIIS U3 00beMa PeMUTHPOBAHHBIX BOIIPOCOB U XapakTepa
NeWiCTBUI1, KOTOPbhIE HEOOXOIMMO OCYIIECTBUTh TPETEUCKOMY CYAY IS
HUcTpaBieHus 1ehekToB. B 3aBUCMMOCTH OT OOCTOSITENILCTB [iesia, rocyaap-
CTBEHHBIE CYIbl YCTAHABIMBAIM CPOKHM PEMUCCUU TTPOIOKUTEIbHOCTHIO
KaK B TpU, Tak U B 18 Mecs1ieB®.

Tpereiickast pedopma 2016 1. HOIMOJHMIA JaHHOE TTOJIOXKEHUE, OT-
paHUYUB CPOK, HA KOTOPBbI POCCUMCKUU Cyll BIIpaBe NPUOCTAHOBUTh

' BSMv. BSN and Another Matter, [2019] SGHC 185.

?  UNCITRAL 2012 Digest of Case Law on the Model Law on International Commercial Ar-
bitration. UN, 2012. P. 165 (para. 162) (noctynHo B MHTepHeTe 1o aapecy: https://www.
uncitral.org/pdf/english/clout/MAL-digest-2012-¢.pdf).

* Tlyskr 4 cr. 34 Tunosoro 3akona FOHCUTPAIL

* BSMv. BSN and Another Matter, [2019] SGHC 185; The United Mexican States v. Metalclad
Corp., 2001 BCSC 1529.
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MPOU3BOACTBO JJIsI IPOBEICHMST PeMUCCHUU, TpeMsl Mecsiiiamu'. O4eBUIHO,
YTO LIeJIbI0 3aKOHOAATE s ObLIO M30eXKaTh 37I0YIIOTPeOIeHUS MPOLIeTypOii
PEeMUCCUU U HEOTPaBIaHHOTO 3aTsArMBaHuUs cyneoHoro mnpoiecca. [1pu-
MEPOM MOJ00HOT0 3710yTnoTpediieHus sapasietcs nejao BO «Cowsxumakc-
nopm» npomue EAO «Dapmaxum xordune». B naHHOM nene MOCKOBCKUiA
TOPONICKOM CyJl B TECUEHUE TPEX JIET HE BO30OHOBJISI MPOU3BOJACTBO MO 3a-
SIBJICHUIO 00 OTMEHE apOUTPaKHOTO pellIeHUsI, XOTsI apOUTPBI HE TIPEAITpU-
HYMaJIM HUKAKUX AeHCTBUI IJI TOTO, YTOOBI yCTPAaHUTH 0003HAYEHHbIE
CyIOM Je(EKTHI’.

Me:xmy TeM HOBBII CPOK B TPM MeCsI1Ia SIBJIIETCS Ype3MEPHO KOPOTKUM
Jaxe 1o MepKaM pOoCCUiicKoro apouTpaxa. TpeTeiickuii cym Bpsia v 3a Ta-
KO€ BpeMsI CMOXET YCTPaHUTD Ae(HEeKThl apOUTPaKHOTO PEILISHUSI, €CIIM IS
3TOTO NMOTpPEOYETCs, HAIIPUMEP, MOBTOPHO U3BECTUTH CTOPOHBI, POBECTU
MOBTOPHOE YCTHOE CIyIIaHWE WM Ha3HAYUTD IPyroro apoutpa. 3apyoex-
HBIC aBTOPBI CYUUTAIOT YCTAHOBJICHUE CTOJIb KOPOTKMX M HETMOKMX CPOKOB
HEeyIauYHbIM MOAXOAOM, MOCKOJIbKY OH JIMIIAET apOUTPOB BO3MOXKHOCTU
CaMUM MCIIPAaBUTh HEAOCTATKU apOUTPaXKHOTO PEIICHUST .

Bruto Ob1 TpaBUIbHEE pacCMaTPUBATh TPEXMECSYHBIN WU MHON ycTa-
HOBJIEHHBIH CYIOM CPOK KaK MaKCUMaJbHbIM NEPUOJ BDEMEHU, B TEUEHHE
KOTOPOT'O CTOPOHBI, apOUTPAXKHOE YUPEXKIEHUE U apOUTPbI TOJKHbBI TTPEI-
TMPUHSTH 1Iaru 1151 BO30OHOBIEHUs apouTpaxa. Eciau mo ucreyeHun naH-
HOTO CpOKa roCydapCTBEHHBIN Cy YOSAUTCS, YTO TPETEMCKUIA Cyll HAMEPEeH
YCTPaHUTD Ae(EKThl B apOUTPaKHOM PEIIEHUN M COBEPIIaeT HEOOXOIMbIE
IUJISI 3TOTO AEHCTBUSI, HO eMy TpeOyeTCs JOTOJIHUTEIbHOE BpeMsI ISl TOTO,
YTOOBI 3aBEPILINUTh YKA3aHHYIO MPOLEAYPY, TOCYIapCTBEHHOMY CYay CJlie-
JIyeT TOBTOPHO MPUOCTAHOBUTD MPOU3BOACTBO U JOXIAThCSI PE3YJIbTATOB
pEeMUCCHUM.

M Haob6opoT, eciy rocyaapCcTBEHHBIN CyI MTPUOCTAHOBU ITPOU3BOICT-
BO I10 3asBJIEHUIO 00 OTMEHE apOUTPAXKHOTO PEIIEHUSI HA MAKCUMAJIbHbI
CPOK B TPY MECHI1IA, HO 10 €r0 UCTEUYEHUSI TPETEUCKUI CYJ YCTPAHUI
HEIOCTATKX WJIM X€ OTKa3blBAETCSI 3aHUMAThCS UX YCTPAHEHUEM, CTO-
pOHa apOuTpaxa BIpaBe MPOCUTh TOCYIaPCTBEHHBIN Cyl BO30OHOBUTH
MPOMU3BOACTBO JOCPOYHO".

" Yacrs 5 cr. 420 TTIK PO, u. 5 c1. 232 ATTK P®.
> Onpenenerne BC P® ot 30 oktsiopst 2001 r. Ne 5-T01-139.
* Poudret J.-F, Besson S. Op. cit. Para. 766.

Omnpenenenre ApOUTpaKHOTO cyia Airtaiickoro kpasi ot | gekadpst 2016 r. o ney Ne A03-
14926/2016.
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5.2. Ilpob6aemut pemuccuu 6 mpemeiickom cyoe

Hu poccuiickoe 3aKoHOIATENBCTBO, HU apOUTPaXKHbIE PErIaMEeHThI
POCCUICKUX MTOCTOSIHHO IEUCTBYIOLIMX apOUTPAXKHBIX YUPEXKIESHUIA HE CO-
JIepKaT MOJ0XEHUA O TOM, KAKUM 00pa3oM TPETEHCKUIA Cyl MOXET pac-
CMOTPETh PEMUTUPOBAHHBIE BOIIPOCHI U UCTIPABUThH e(hEeKThI apOUTpaxK-
Horo pemieHus'. [ToaToMy UMEHHO JaHHAas CTaausl PEMUCCUM BbI3bIBACT
HauOOJIbIIIee YMCIO0 BOIIPOCOB Y MPAKTUKYIOIINX IOPUCTOB.

5.2.1. Ilpumenumote npasuna

[ToHepoM B MPUHSATUM CHELMATbHBIX ITPABUJI O PEMUCCUM SIBIISICT-
cs MexnayHaponHas toprosas najata (MTII) (International Chamber of
Commerce (nanee — ICC)). C 2012 r. B ApoutpaxxHom perinamente /CC
€CThb OTIAEJAbHBIN MYHKT O peMUCCUU. AHAJIOTMYHbIE TTOJIOXKEHUS TTOCTe-
TEHHO MOSIBJISIIOTCSI U B PEerJIaMEHTaXx IPYTUX apOUTPaAXKHBIX YUPEKIESHUI:
HampuMep, OHM eCTh y beabruiickoro 1eHTpa apouTpaxa 1 MocpeIHuIecTBa
(Centre belge d’arbitrage et de médiation (nanee — CEPANI)) u'y BeHckoro
MeXIyHapoaHoro apoutpaxHoro 1eHtpa (Vienna International Arbitral
Centre (manee — VIAC)) .

[TonoxeHusT JTaHHBIX PErJIAMEHTOB, TTOCBSIIIEHHBIE BOIIPOCAM PEMUC-
CHUM, HE COAEPKAT MOAPOOHOIO OMMCAHUS TOPSIAKA, COTJIACHO KOTOPOMY
apOUTPBI TOKHBI PACCMOTPETh PEMUTUPOBAHHBIE BOITPOChl. OMHAKO OHU
3aKPETUISIOT Oa30BbIe TIPUHIIMITBI TAKOW MPOLIEIYPHI:

* apOUTpaKHOE YUPEXKICHUE MPUMET BCe HEOOXOIUMbIE MEPHI, UTOObI
apOUTPBI MOTJI PACCMOTPETh BOIIPOCHI, TIepelaHHbIe UM B paMKaX PEMUCCHH,
B TOM UHCJIe 00ECTIEUNT NETMTOHMPOBAHUE CPEICTB Ha TTIOKPBITHE apOUTPasKHBIX
PacXoI0B 1 OCYILIECTBUT MHOE aAMUHUCTPUPOBAHUE TAaHHOM MPOLIEAYPHI;

* K IPOILIEAYPE PEMUCCUU TTIPUMEHUMBI, HACKOJIBKO 3TO BO3MOXHO, T
JK€ HOPMBI apOUTPaXKHOTO perjiaMeHTa, KOTOPbIe PEryJIUpyrOT OCHOBHYIO
CTaJMIO pa3pelIeHus Cropa, BKIIYasi HOPMbI O MOPSIIKE BRIHECEHUS ap-
OUTPAKHOTO PELICHUS

* T10 pe3y/IbTaTaM PEMUCCUU TPETEUCKUI CYl MOXET BBIHECTH JIMOO HO-
BOE apOUTpaXkHOE pellieHHe, TMO0 TOTOJTHEHUE K MPEIbIIyIEMY PEIICHUIO.

JlaHHBIE TTOIOKEHUsI, HECMOTPS Ha X JIJAKOHUYHOCTb, UH(MOPMUPYIOT
CTOPOHBI U apOMTPOB O HAJIMYUHU TIPOLIETYPHl PEMUCCUU U CO3MAI0T MU-

Yacrs 1 cr. 60 Pernmamenrta ApourtpaxHoro teHntpa npu PCIITT iniib yIioMUHAET BO3MOX-
HOCTh BO30OHOBJICHHMSI ITOJTHOMOYMIA apOUTpa IIPU PEMUCCHH.

Cratbs 36(4) ApoutpaxHoro pertamerTa /CC 2017 1. (cT. 35(4) ApOUTpaskHOTO periia-
menra /CC 2012 1.), c1. 33(6) Apourpaxknoro pernmamenrta CEPANI 2013 r., ct. 40 Apou-
TpaxkHoro perinameHTa VIAC (Benckux npasui) 2018 r.
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HUMAaJIbHO HEOOXOIMMBIC YCIOBUS IIJIST €€ TIPOBEICHUS IO STUI0M COOT-
BETCTBYIOIIETO apOUTPaKHOTO yupexxaeHuss. X MOXHO peKOMEHIOBaTh
K VICTIOJIb30BaHUIO CTOPOHAMM M apOUTpaMU Kak best practices, naxe eciu
MPUMEHUMBII apOUTPaKHBINA PETJIaMEHT HE COIEPXKUT CIIeIIMaIbHbBIX ITpa-
BIJI O PEMUCCHM.

5.2.2. Cocmaes mpemeiickoeo cyoa 0451 paccCMOMpPerusi peMumupo8anHvix
80NpPOCO8

CylLEeCTBYIOT IBa BapUaHTa TOr0, KOMY TOCYIapCTBEHHbII CYI MOXET I10-
PYYUTH UCITPABUTh HEIOCTATKH apOUTPAKHOTO PEIICHUS: 3TO MOXET OBITh
JIM0O TOT e COCTaB TPETEHMCKOTO Cy/la, KOTOPBIil BHIHEC COOTBETCTBYIOIIIEE
apOUTpaXkHOE pelleHue, TMO0 HOBbIE apOUTPHI, CIIELIMAaIbHO Ha3HAUEHHbIE
IUIST PACCMOTPEHMST PEMUTHPOBAHHBIX BOIIPOCOB.

o o61eMy rpaBuITy IpU PEMUCCUN COCTAB TPETEHCKOTO Cy/ia He U3Me-
HsIeTCs. DTO TIPEANOYTUTENIBHO C TOYKH 3PEHUS MPOLIECCYaTbHON 9KOHO-
MMM: CTOPOHAM HE HY>KHO TPaTUTb BpeMsl /IS [IOMCKA M Ha3HAUEHMsT HOBBIX
apOUTPOB, a HOBLIM apOUTPaM He MOTPeOyeTcst BpeMsl JUIsl UCCIIEAOBAHMS
MarepuayioB aena'. TpeTeiickuii cyn MOXET U3yYUTh 3aMeUaHus, CleslaH-
HbIE TOCYIAPCTBEHHBIM CYIOM, M YYECTh MX IPU MCITpaBICHNH I1e(hEeKTOB
B CBOEM PEIICHUM.

KpuTuku 1aHHOIO MOAX0Aa OTMEYAIOT, YTO IIPEXHUI COCTaB TPETei-
CKOTO CyZIa MOXKET OBITh HEOSCITPUCTPACTEH IO BOIIPOCY O HAIMYMU HET0-
CTAaTKOB B €r0 COOCTBEHHOM apOUTPaKHOM PEIICHUN U TPEIPACIIONOXEH
K TOMY, YTOObI COXPAaHUTh €r0 B MepPBOHAYAIbHOM penakiuu’. OgHaKo
MpaKTHUKa UCITOJIb30BAaHUSI PEMUCCUM TOBOPUT, CKOpee, 00 00paTHOM: B 10~
JABJISTIOIIEM OOJIBITMHCTBE CITydaeB apOUTPHI HE BCTYITAIOT B ITOJIEMUKY
C TOCYIapCTBEHHBIM CyIOM U COIIAIIAIOTCS BBITIOJIHUTD BCE €T0 YKA3aHUSI .
IMTapagokcanbHO, HO MOXHO TOBOPUTH JaXke 00 0OpaTHOI Mpeapacrio-
JIOXKEHHOCTU apOUTPOB: OHU 3aMHTEPECOBAHbI B TOM, YTOOBI M30€XaTh
pUCKa OTMEHBI apOUTPaKHOTO PEIICHMSI, TIOCKOIBKY TaKast OTMEHA MOXKET
TOBJIMSITh HAa UX MPO(ECCUOHATBHYIO PEITyTALNIO.

Riegler St. Op. cit. P. 239.

* Gessel-Kalinowska vel Kalisz B. UNCITRAL Model Law: Composition of the Arbitration
Tribunal Re-considering the Case upon Setting Aside of the Original Arbitration Award //
Journal of International Arbitration. 2017. Vol. 34. Issue 1. P. 30—31 (zoctynHo B MHTEp-
Hete 1o anpecy: https://gessel.pl/app/uploads/2018/01/joia-340102.pdf).

*  Cwm., Hanpumep: BSM v. BSN and Another Matter, [2019] SGHC 185; Stockman Interhold
SAv. Arricano Real Estate Plc, [2017] EWHC 2909 (Comm.).
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Mexay TeM B ONpeAeIeHHBIX CIydasix y4acTue IPeKHUX apOUTpOB He-
BO3MOXHO. Hanmpumep, 3T0 MOXKET ObITh BEI3BAHO TeM, UTO Ae(EKT, KOTOPbIA
TOUICKUT MCIIPABJICHUIO B paMKaX PEMUCCHUM, CBSI3aH C HApYyIIEHUEM I10-
psinka (hopMHPOBaHUSI COCTaBa TPETEHMCKOIO Cyda UM COMHEHUSIMU B Gec-
MPUCTPACTHOCTU U HE3aBUCUMOCTH apouTpoB'. KpoMe Toro, KTo-To 13 ap-
OUTPOB MOXET OKa3aThCsl (PU3NUYECKU HEIOCTYIIECH JIJIST YYaCcTUS B ITPOLIEAYPe
PEMUCCUM WM OTKA3aThCs IPMHUMATh B HEli y4acTHe M0 JIMYHBIM IPUYMHAM.

Poccuiickue npaBoBeabl MPUIEPKUBAIOTCS KOHCEPBATUBHOM TOYKHU
3pEHUsI, YTO, €CJIM MPEAbLIYIIMI COCTaB TPETEMCKOro Cyla He MOXKET pac-
CMOTPETh BOIPOC 00 UCIPABICHUN HEIOCTATKOB apOUTPAXKHOIO PEIICHUSI,
peMuccus SIBJISIETCST Helle1eCo00pa3Hoi, TOCKOJIbKY Y4acTHe B HEil HOBBIX
apOMTPOB BBI30BET TOJBKO OOIbIINE CIIOKXHOCTH . B TakoMm ciydae GoJiee
MPOCTBIM Y MIPEATTOYTUTEIbHBIM CIIOCOOOM pa3pellieHUsI BO3HUKILICH CUTY-
alliM Ha3bIBAIOT OTMEHY apOUTPaKHOTO PEIISHUS ¥ TIOBTOPHOE OOpallieHre
CTOPOH B TPETEMCKUI CY[I 3a pa3pelIeHUeM Criopa’.

Ecnu o6paTuthes K 3apy0eXkHOMY OIIBITY, TO TaM M3BECTHBIX CIyvaeB
PEMUCCHUM C y4acTHEM HOBBIX apOUTPOB MpakTU4YeckKu Het'. OqHAKO MHO-
CTpaHHbBIE CY/IbI IOMYCKAIOT B CBOMX PACCYXICHUSIX BO3MOXHOCTb (DOPMU-
pOBaHMSI HOBOIO COCTaBa TPETEICKOro Cyla B paMKaX BO30OHOBJICHHOIO
apourpaxa’. B 1utepaType oTMedaeTcsi, YTO MU3MEHEHHME COCTaBa TPETel-
CKOTO CyJia He TOJIKHO MPUBECTH K HAPYIIEHUIO MPaB OJHOM M3 CTOPOH,
IOCKOJIBKY 1IeJIb PEMUCCUM — MCIIPABUTh T€ UJIM MHbIE OIUMOKHU B PELICHUH,
a He MepeCMOTPETh BECh CIIOP LIETUKOM’.

ITo MHEHMIO aBTOpa, HEOOXOIMMOCTH (POPMUPOBAHUST HOBOTO COCTaBa
TPETENCKOro Cya He I0JIKHA caMa 110 cebe IPUBOAUTH K HEBO3MOXHOCTHU
HCI0JIb30BaHus pemuccuu. Lleaecoo6pa3HOCTb peMUCCHUU B JAHHOM CIIy-
yae ClieflyeT pacCMaTpuBaTh C IPUMEHEHKEM OOIIEro KpUTepUsi 3KOHOMUU
BPEMEHU U PacXO0B.

' Fleetwood Wanderers Ltd. (1/a Fleetwood Town Football Club) v. AFC Fylde Ltd., [2018] EWHC
3318 (Comm.).

Xeaneii B.B. HoBoe 3aKOHOAATEIbCTBO 00 apOUTpaKe: XKUTh CTAJIO JIydllie, KMTh CTaJIO Be-
cenee // 3akoH. 2016. Ne 5 (CIIC «KoncynbrantIliioc»).

Kypoukun C.A. Tpereiickoe pa3oupareabcTBO U MEXIYHAPOIHbINT KOMMEpUYECKHUii apou-
tpax. M.: Craryt, 2017. I'n. 15, § 9 (CIIC «KoncynbranTllmoc»).

Penxoe uckmouenue — neno Miller Construction Ltd. v. James Moore Earthmoving ([2000]
EWHC Technology 52).

> BLC & Ors. v BLB & Anor., [2014] SGCA 40; K & Ors. v. P & Ors., [2019] EWHC 589
(Comm.).

S Riegler St. Op. cit. P. 240.
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5.2.3. Ilpedensvt mandama apoumpos 6 pamkax pemuccuu

ManpgaT TpeTeiicKoro cyaa Ha CTaaIuy peMUCCUN BBITEKAeT HE TOJIBKO
13 apOUTPAKHOTO COTJIAIIEHUS, HO M U3 CBOEOOPA3HOTO aKma 0 HOAHOMO-
YusxX, CoIepKallerocs B pelieHUu ToCyIapcTBEHHOTO Cyla O PEMUCCHUM.
CoOTBETCTBEHHO, MTOJTHOMOYMS apOUTPOB Ha JAHHOM CTaauu HE UIEH-
THUYHBI TIOJTHOMOYHUSIM TI0 pa3pelIeHnIO CIIopa, IPeaoCTaBIeHHBIM UM
B HauaJjie TPeTeCKOTO pa3dupaTenbCcTBa, U OTPAHUYMBAIOTCS U3yUYeHUEM
M UCIIPpaBJIEHUEM HEIOCTATKOB apOMTPaKHOIO pellleHUs], Ha KOTOpbIe
yKa3aJl TOCYIapCTBEHHBIN CYI B TAKOM aKTe O MOJHOMOYHUSIX .

[TosToMy 110 OOIIIEMY IpaBITY TPETCUCKUIA CyI TOJDKEH pacCMaTpH-
BaTh BOIIPOC UCTTPABJICHUS JIUIIb TEX OIIMOO0K 1 1e(heKTOB, KOTOPbIE paHee
0003HaYMJI TOCYIaPCTBEHHbII CYJl IPU BEBIHECEHUM PELLIEHMSI O PEMUCCHM.
B nipotuBHOM cilydae apOUTpPbI BBIAIYT 3a Mpeesibl CBOEro MaHaaTa’.

OmpeneeHHYIO CJIOXHOCTb COCTaBISIOT CUTYallMU, TP KOTOPBIX
WCTIpaBJIieHWE TOW UM UHOM OIIMOKY, paHee 0003HAYEeHHON TocynapcT-
BEHHBIM CYJIOM, MOXET TOBJIEUb 32 COO0I1 HEOOXOAMMOCTb UCIIPABICHMS
MOCIEeNYIOMINX OIIMOOK MJIY IMTePECMOTP UHBIX BHIBOIOB, COMEPKAIIIUXCS
B apOuTpaxkHOM penteHnn. HampuMep, B OTHOM JIelie CyI peMUTHPOBA
apOuTpaM BOITPOC PaCTOPXKEHUST TOTOBOPA, KOTOPBI OHU HE PACCMOTpPEITN
HaJJIexXalluM 00pa3oM B CBOEM apOUTpaxKHOM pelleHuun. TpeTeiickuii ey
MpPUILE] K BRIBOAY O HEIIPABOMEPHOCTU PACTOPKEHUS TOTOBOPpa M OBLI
BBIHYXKIEH TaKXKe PACCMOTPETh BOIIPOC 00 YOBITKAX, IPUIMHEHHBIX Ta-
KUM PacTOPXEeHUEM, B TOM YKCJIe BOZHUKIIIUNX ITOCTIE AaThl M3HAYATbHOTO
apOUTpaxXHOTO pellieHus1. EcTecTBEHHO, YTO B MOJOOHOM Cilyyae ucclie-
JMIOBaHUE HOBOTO BOMpoca 00 YObITKAX CAeAyeT MPU3HATh JOMYCTUMbBIM
¥ BXOMISIIMM B MaHIAT TPETEHCKOTO cyaa’.

UToObI M30€XaTh CIIOPOB O MpelesiaXx MaHaaTa apOuTPOB, TOCYIapCTBEH-
HOMY CyJ1y CJIeIyeT YeTKO 0003Ha4YaTh IPaHUIIbl BO3MOXKHOTO ITepecMoTpa
apOUTPaXKHOTO PEIICHMSI B CBOEM CyIeOHOM aKTe M YKa3bIBaTh Ha MOITY-
CTUMOCTb UCCJIEAOBAHUS U APYTUX BOMPOCOB, 3aTPOHYTHIX B ApOUTPAXKHOM
pelIeHnn, eclii 3TO MOTPedyeTCsl B Pe3yJibTaTe UCIIPABICHUS OIINOKU.
Hanpumep, cynbl CuHramypa npeiaralotr ykasblBaTb, YTO «MaHAAT [Tpe-

1

Carter (t/a Michael Carter Partnership) v. Harold Simpson Associates (Architects) Ltd. (Jamai-
ca), [2004] UKPC 29.

1L W Infrastructure Pte. Ltd. v. Lim Chin San Contractors Pte. Ltd., [2014] 1 SLR 1221; Glen-
core International AG v. Beogradska Plovidba (The “Avala”), [1996] 2 Lloyd’s Rep. 311 (QB);
Domino Group, Inc. v. Charlie Parker Memorial Found., 985 F.2d 417 (8th Cir. 1993).

* Stockman Interhold SA v. Arricano Real Estate Plc, [2017] EWHC 2909 (Comm.).
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TEMCKOro Cyna] BO30OHOBIISIETCS B TOH CTEIIEHU, B KaKOI 3TO HEOOXOTMMO
JIJISI TOTO, YTOOBI MCTIPABUTD [apOUTpakHOE pelieHue]»'.

CrenyeT TakKe 100aBUTb, UTO B IOPUCAUKIIMSX, TIE TIPUHSITA 32 OCHOBY
repMaHcKasi MOJIEJIb PEMUCCUU, TTPYU KOTOPOI CyJ MPUHUMAET PELIEHHUE CHA-
yajia 00 OTMEHe apOUTPaXKHOTO PEIlIeHUsI, a 3aTeM O PEMUCCHUU, IEHCTBYET
nHoM nmoaxon. ITocKoabKy apOUTpakHOE pellleHre YKe MPEeKPaTuao CBoe
neicTBUe, TPeTEMCKUI Cyll He CBsI3aH KaKUMM-JIMOO paMKaMU U AOJXKEH
3aHOBO Pa3pEeLINUTh IEI0 LIETUKOM, YUUTbIBAS 3aMEYaHNsI TOCYIapCTBEHHOTO
Cy/ia K ero mpeablayleMy pelieHU0 .

5.2.4. @opma akma mpemeiickoeo cyda no pe3yabmamam pemuccuu

Haubonbiee koanuecTBo criopoB Ha KpyriioMm crojie B CIT6I'Y BrizBan
BOITPOC O TOM, B KaKoii (hopMe TpeTeiicKOMY Cyay CAeayeT UCIIPaBUTh HEI0-
CTaTKu, 0003HaYeHHBIE FOCYIapCTBEHHBIM CyoM. B poccuiickoit 1okTpuHe
U CyneOHOM MpaKTUKe BCTPEYAIOTCs 1Ba Moaxoaa K popMe COOTBETCTBYIO-
LLIEro akTa TPETeCKOro cya:

* COIJIACHO IIEPBOMY MOIXOMY, IO pe3ysibTaTaM PEeMUCCUU TPeTei-
CKMi1 CyJl BBIHOCUT HOBOE apOUTPaKHOE pellieHre, KOTOpoe (haKTUIECKU
OTMEHSIET JeCTBUE TIpexkHero apouTpaxxHoro peieHus:’. [Ipenbiayiiee
apOuTpaxkHoe pelieHre (OpMaTbHO HE TepsSIeT CBOIO CUJTY, HO HE MpU-
MEHSIETCSI BBUY HAJIMYMSI HOBOTO apOuTpaxkHoro peineHus. [ocynapct-
BEHHBII CY/I TAKXKE MOXET IMPOAOKUTH PACCMOTPEHUE 3asIBICHUs 00 OT-
MeHe apOUTPaKHOTO PEIIeHUs] U BIHECTU CYIeOHbIIA aKT 110 BOIIPOCY €ro
OTMEHBI;

* COIJIaCHO BTOPOMY MOIXOMY, CYJ BHIHOCUT ITOCTAHOBJIEHUE O BHE-
CEHMU U3MEHEHUI WK 00 U3JI0XEHUU apOUTPaKHOIO PEllIeHUsI B HOBOIA

' L W Infrastructure Pte. Ltd. v. Lim Chin San Contractors Pte. Ltd., [2014] 1 SLR 1221.

> Lachmann J.-P. Handbuch fiir die Schiedsgerichtspraxis. 3. Aufl. Otto Schmidt, 2008.
Rn. 2393.

OmnpenenecHue ApouTpaxkKHOro cyna Antaiickoro kpasi ot 10 mast 2017 . o gemy Ne A03-
14926/2016; onpeneneHue ApoUTpaskHOTO cyna YamypTckoit Pecry6imuku ot 25 neka6-
ps1 2017 r. mo meny Ne A71-9806/2017; onipenenienre ApOGUTpakHOro cyna PocToBcKoi
obsactu o1 11 ssHBaps 2019 r. mo geny Ne A53-19347/2018; nocraHosneHue AC Ypaiib-
ckoro okpyra ot 20 despaist 2018 r. Noe @09-652/18 mo neny Ne A07-1154/2017; anen-
JISIIUOHHOE orpeaeiieHne ToMckoro obiactHoro cyna ot 12 gekabpst 2017 r. no geny
Ne 33-4035/2017.

Ipewnukos U.11. TloHsTHE U OOIIIast XapaKTEPUCTUKA PEIIEHUST MEXTyHAPOIHOTO KOMMED-
4ecKOoro apouTpaxa // MexayHapOoIHbIi KOMMePUYeCKUii apOUTPa 1 BOIIPOCHI YaCTHOTO
npaBa: CoopHUK crateii / Coct. u oTB. pen. W.I1. ['pertHuKOB. 2-¢ u3., mepepad. u Jo1.
(CIIC «Koncynbrantlitoc»).
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penakiuu'. Takum oOpa3om, 1opuandeckasi cuaa HOBOTO IMOCTAHOBICHUS
MOJIHOCTHIO TorioliaeTcs (abcoporpyeTcst) NeiCTBYIOIINM apOUTPaXKHbIM
pelieHneM’.

MHTepecHo, 4TO B OMHOM M TOM K€ HAyYHOM M3IaHUU MOXKHO BCTPETUTh
cpasy 00e TOUKHM 3peHUsI, BbICKa3aHHBIE Pa3HBIMU aBTOPAMU B Pa3HBIX €T0
rjlaBax’.

C npaKkTUYECKOI TOUKM 3pEHUsI, HECMOTPSI Ha aKTMBHOE OOCYKIeHUe
MAaHHOTO BOIIpOoca B HayKe, pa3Hulla B (popMax akTa TPETEUCKOIo cyna,
MPUHSITOTO TIO pe3yJibTaTaM peMUCCUU, HeBenrKa. CTOPOHBI OyAyT 00sI3aHbI
PYKOBOACTBOBAThHCS MPEKAE BCEr0 BHOBD MPUHSITBIM aKTOM TPETECKOTo
cyna, He3aBUCUMO OT TOTO, SIBJISIETCS JIM OH U3MEHEHHMEM MPEXKHETo apour-
TPaXKHOTO PEIICHUS WU HOBBIM apOUTPaKHBIM PEILICHUEM.

ITo 3Toi1 MpUYMHE 3aKOHOIATEIHCTBO MHOCTPAHHBIX IOPUCAUKIINI
HE COIePKUT KaKuX-JI100 TpeboBaHUM K (hOpMe TAaKOTO aKTa TPETeCKOro
cyna’. PersiaMeHTbl MHOCTpaHHBIX apOUTPaXKHBIX YUPEKACHUI, PETYIUPYIO-
LK€ MPOLENYPY PEMUCCUM, TAKKE HE MPUAEPKUBAIOTCS KAKOTO-JIMOO OIpe-
JEJICHHOTO TMOIX0a K 3TOMY BOIIPOCY M pa3pelialoT apOuTpaM BbIHECTU
1o pe3yjbTaTaM pPacCMOTPEHUSI PEMUTUPOBAHHBIX BOITPOCOB KaK TOIOJ-
HUTeJIbHOEe TocTtaHoBleHUe (addendum) K mpenblaylieMy pelieHuIo, Tak
U1 HOBOE apOuUTpaxkHOe pelieHue’.

5.2.5. Bnpase au mpemeiickuii cy0 He coeracumucs ¢ pemuccueti?

DopMaTbHO TPETEMCKMIA Cyll HE CBSI3aH BBIBOJAMU rOCY/IapCTBEHHOTO
cyna v He 00s13aH CJIeIOBaTh €ro YKa3aHUsIM U UCTIPABJISITh 0003HAUYECHHbIE
HEJO0CTaTKU apOUTPakHOTO pellieHus’. HUKakux caHKIIMii 32 3TO B OTHO-

OmnpeneneHust ApoutpaxkHoro cyna ropona Mocksst ot 12 anpernst 2019 1. o ney Ne A40-
203696/18-83-1103, ot 8 aBrycra 2013 1. o nery Ne A40-13334/13.

Kypouxun C.A. Tpeteiickoe pa3dMpaTesibCTBO U MEXAYHAPOAHBIM KOMMEpUECKuil apou-
tpax. [n. 15, § 9.

MexmyHapoIHbIli KOMMepUecKnii apoutpaxk: Yueonuk / Hayu. pemn.: O.10. CkBop1ioB,
M.1O. Caspanckuii, I'.B. CeBactbsinoB; OTB. pen. T.A. JlyHaeBa. 2-e u3fl., epepad. u 1011,
CI16.: AHO «Penakuus xypHana «Tpereiickuii cyn»; M.: Cratyr, 2018. IT. 18.5.6 (aBTOp —
W.I1. I'pemtnukos), I1. 20.2 (aBrop — C.A. KypoukuH).

Uckiouenue coctassiet cT. 1065a(3) MK Hupepnanmos, coriacHO KOTOPO# TpeTeii-
CKMUIi Cy/l B paMKax PeMUCCUU BBIHOCUT UMEHHO HOBOE apOUTPaXKHOE PelleHUE, KOTOPOe
3aMEHSICT MTPEXHEe pellieHNe.

Cratbs 36(4) Apoutpaxnoro perimamenta /CC 2017 r., c1. 33(6) ApOUTpaskHOTO periia-
meHTa CEPANI 2013 1.

S Sans Souci Ltd. v. VRL Services Ltd. (Jamaica), [2012] UKPC 6.
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IIEHUM apOUTPOB 3aKOH HE MpeaycMaTpuBaeT, IOMUMO PHUCKa TOTO, UTO
B TaKOM cCJIy4yae TOCyIapCTBEHHBIN CYII, BEPOSITHEE BCET0, OTMEHUT apOu-
TpaXKHOE pelleHNe.

Mexmy TeM He CTOUT 3a0bIBaTh, YTO PEMMCCHUS — 3TO MHCTUTYT B3aMMO-
NECTBUS TOCYAAPCTBEHHBIX U TPETEUCKUX CYIOB, MPeAnoaratoimi 06o-
IOMHOE COTPYTHUYECTBO MEXKITY apOUTPaMU U CYIbSIMU 10 BOITPOCY OTMEHBI
apouTpaxHoro pemieHus. [1oaToMy rocynapcTBeHHOMY Cydy He ClAeayeT
ABTOMATMYECKHN OTMEHSITh apOUTPaKHOE peIlIeHUe, €CJIM TPETeUCKUI CyI
OTKa3aJICsl UCTIPABJISITh 0003HAYEHHbBIE Ae(EKThl, U CTOUT MPUCTYIIATHCS
K MHEHUIO apOUTPOB MO JaHHOMY BOIIPOCY.

Tak, B 3apy0esXHOI TTpaKTUKe ObUT CTy4Yail, KOrJa rocyIapCTBEHHbIN Cy/T
HaIpaBUJI apOUTPaKHOE pellIeHUe TPETeHCKOMY CyIy I MCIIpaBIeHUS
HEIOCTaTKOB, OMHAKO TOT B OTBET HaIKMCa MOAPOOHOE 0OOCHOBAHUE MUIST
TOCyIapCTBEHHOIO cy/a, MoYeMy PEMUCCHS B JAaHHOM CJIydae HeIoMmyCThMa.
B pesyabTaTe rocynapcTBEHHBIN Cy/I COTJIACHIICS ¢ apOUTpaMu U IepecMo-
TPEJ CBOE COOCTBEHHOE pellieHue'.

AHajoruyHasi CUTyalusl OJHaXIbl BO3HUKJA 1 B TpakTuke MKAC
npu TIIIT P®. Poccuiickuii cyn BepHya Kosuiernu apoutpos MKAC
npu TIIIT P® ap6utpaxHoe pelieHre ¢ yKa3aHMEM Ha HeHamiexaliee
yBeIOMJIEHHE MHOCTPAHHOTO JIMIIa — OTBeTUMKa 1o aeiy. Komnerus ap-
OMTPOB M3Y4YMWIa JaHHBIN BOIIPOC, B TOM YHMCJIE MIOJOXKEHUSI UHOCTPAHHOTO
3aKOHOIIATEJIbCTBA O TOBEPEHHOCTH, 1 MPUIILIA K BEIBOIY, UTO OTBETUYMK
OBLI HaIJIEXKAIIMM 00pa30M U3BEIICH Yepe3 CBOETO HalJIeXKaIllM 00pa3oM
YIOJIHOMOUYEHHOTO TIpeAcTaBuTeIs1. B pe3yabTaTe apouTpaxkHOe peleHue
coxpaHuio ¢Bolo cuiy, a noctaHoBiaeHue MKAC npu TIIIT P® o Bo-
pocaM PEeMUCCHUM OKa3aJloch B IBa pa3a 0oJIbIlle 0 00beMy pellieHUs
10 CyLIECTBY criopal’

6. 3akiouenue

B 1ienoM peMuccuio B apoutpaxe (Kak, BIpoYeM, U B MHBIX 00JIaCTSIX
HayKM) MOXKHO, HECMOTpSI Ha €€ KPUTUKY, 0XapaKTepU30BaTh CKOpee Kak
MOJIOXKUTEJbHOE, YeM OTPUIATEIbHOE SIBICHUE. Y CIIEIIHOe B3aUMOIeii-
CTBUE rOCYyIapCTBEHHBIX U TPETEMCKUX CYI0B B paMKaX 3TOi MPOLEIyPhI

' The United Mexican States v. Metalclad Corp., 2001 BCSC 1529.

[MpakTuKa paspelieHus crmopoB B MeXIyHapoTHOM KOMMEPYECKOM apOUTPaKHOM Cy-
Ile: CeTOMHSIIHUY IeHb U TiepcnieKTuBbl: MHTepBbio ¢ A.C. KoMaposbeiM (7 mast 2009 r.)
(http://www.garant.ru/interview/10307/) (cyneOHbIe aKTHI TTO TAHHOMY JIEJTy OTCYTCTBYIOT
B CBOOOHOM JTOCTYTIE).
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TeopeTnyeckne 1 NpakTMYecKne NpobemMbl peMUCCUN B apOuTparke

MO3BOJISIET COXPAHUTh NEUCTBUTEILHOCTD apOUTPAXKHOTO PEIICHUS Y MU -
HUMM3UPOBATh BpeMEHHBIE M (PMHAHCOBBIE 3aTPaThl CTOPOH Ha ITOBTOPHOE
paccMoTtpeHue nena. [Ipu 3ToM mpoOjeMbl peMUCCUM, CBSI3aHHBIE C ee
CJIOXKHOM MPaBOBOM KOHCTPYKIIMEH, UMEIOT CBOU CIIOCOOBI PEIIEHUS, UYTO
MOATBEPXKAAET UHOCTPAHHBINA OIBIT MPUMEHEHUS JAHHOTO UHCTUTYTA.

[IpuBeneHHbIC B CTaThe PEIICHUST MOXKHO MCITOJIb30BaTh ITPH ITOATOTOBKE
MPOEKTa Pa3bSICHEHUI IS POCCUMCKUX CYJ0B O MPOLIEAYPE PEMUCCUM,
a TaK>Ke MpU HAITMCAaHUM MTPOEKTa MOJIOKEHUI O PEMUCCUH /151 BKIIOUEHUST
UX B apOUTPAKHbIE PETJIAMEHTBI POCCUMUCKUX TTOCTOSIHHO AEWCTBYIOLIMX
apOUTPAXKHBIX YUPEKICHUIA.



B MONCKAX BAJIAHCA MEXXY HAONEXALLEN
NMPOLIEAYPOW, MPOLIECCYAJIbBHOU SOQEKTUBHOCTbIO
U ABTOHOMMEI BOJIN CTOPOH:

HA MPUMEPE OCOBEHHOCTEW CITOPTUBHOIO
APBUTPAXKHOIO CYAA

H.H. KuciskoBa,

opucT agBokaTrckoro 61opo «KMAIT»,
couckaresib Kadeapbl MEXIYHAPOIHOIO YaCTHOIO
u rpaxaaHckoro npaa MITMMO MU Poccun

B nacmosweii cmamve agmop cmasum 3ada4y onpedeaums, KaKue oepa-
HUYeHUs A8MOHOMUU 804U CIOPOH CYUECMBYIOM 8 CULY NPAMO20 YKA3aHUs
Ha a3mo 6 peenamenme CROpmMuUsHo20 apoumpaicHo2o cyod, KaKue 02paHuHeHus
CAOMACUAUCH HA NpaKmuKe, 0y0y4U Huede He 3aKPenAeHHbIMU, U KaKue aHalo-
2UUHbBLEe 0ePAHUYEHUS A8MOHOMUU BOAU CYUWECMEYIOM 8 PAMKAX YCKOPEHHbIX
npouyedyp é mexncoyHapooOHOM KoMMepHecKom apoumpajice.

Yepes onucanue ocodbennocmeii CnopmueHo2o apoumpaicHozo cyoa npeo-
NPUHUMAETCS NONBIMKA OMEEMUMb HA 2A00AAbHbLI KOHUERMYaNbHbli 60NPOC,
00nycmuMo U 060CHOBAHHO AU JCEPMBOBAMb ABIMOHOMUET 80U CIOPOH 8 HOAB3Y
ckopocmu u 3gpgpexmugHocmu, a makice 20e HaxX00Umcs: ONMUMAAbHbLIL OANAHC
Mmexncoy IhhekmueHoCmvr0, HAOAEHCAUWUM NPOUECCOM U UHMEPECAMU CHOPOH.

Takce 6 cmamve aHAAUBUPYEMCS BONPOC BOZMOICHBIX NOCACOCBUIL U PU-
CK08 CYUecmeo8anus YKA3AHHbIX 0ePAHUUEHULL 8 N0Ab3Y IppekmusHocmu
u cKkopocmu.

Karouesvie crosa: agmonomus 6oau CMOpPoOH; Hadaexcauwas npouedypa
apbumpadica; 3¢ppexmuernocms npoyecca paspeuwerus chopa; CnopmueHblii

apoumpaxichblil cyd; ycKkopeHHas npouedypa.

O O
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IN SEARCH OF A BALANCE BETWEEN DUE PROCESS,
PROCEDURAL EFFICIENCY AND PARTY AUTONOMY:
THE EXAMPLE OF THE COURT OF ARBITRATION
FOR SPORT

NATALIA KISLIAKOVA,

Associate at KIAP Attorneys at Law,

Ph.D. Student of the Department of Private International
and Civil Law, MGIMO University

In the following article the author makes an attempt to determine, which
restrictions of the party autonomy exist based on the CAS procedural rules, which
restrictions follow from the precedents without special regulations in the rules
and which similar restrictions of party autonomy exist in expedited proceedings
within international commercial arbitration.

Through description of several specific features of the Court of Arbitration for
Sport we try to answer to the global question, whether it is reasonable and allowed
to sacrifice party autonomy for the sake of speed and procedural efficiency, as
well as where the best balance between efficiency, due process and interests of
the parties exists.

The issue of the possible consequences and risks of such restrictions is also
covered by the article.

Keywords: party autonomy; due process; procedural efficiency; Court of
Arbitration for Sport; expedited proceedings.

O O

Bce yuactHuku apoutpaxa (apOUTpbl, CTOPOHBI U apOUTpaKHbBIE MH-
CTUTYTHI) BCE Yallle OMacalTCs TOro, YTO €CJU MPY BEACHUU pa30upaTeib-
cTBa OyIeT MMETh MECTO HapyllleHue OajaHca MHTEPECOB CTOPOH M TaK
Ha3bIBa€MOi HajIexalllell mpoLenypbl pa3orpaTeabCTBa (HapyLieHue due
process), TO pellieHUe MOXET ObITh OTMEHEHO, JTM0O OyIeT OTKa3aHO B €ro
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HUCIoJIHeHUU. Takylo TeHACHIIMIO Ha3bIBAaIOT B IMOCJIEAHEe BpeMs Tapa-
Holielt Haaexalei mpouenypsl (due process paranoia)'. B To ke Bpems
W3JIUIIHSISE OCTOPOXHOCTD MPUBOIUT K TOMY, YTO KOJIJIETHSI apOUTPOB 00-
WUTCSI OTPAHUYMBATH CTOPOHBI B UX MPOLECCYAIbHBIX ITPaBaX — CTOPOHDI
HaYMHAIOT JAOITyCKaTh 310yIOTpebIeHus (Tak Ha3biBaeMble guerilla tactics’),
MPEeACTaBISATh BCE HOBbIE HEOOOCHOBAHHBIE MPOLIECCYaTbHbIE XOMaTaliCTBa,
a CPOKM BBIHECEHUS apOMTPaKHOTO PEIICHUS IIPU 3TOM HEOOOCHOBAHHO
3aTSTUBAIOTCSI.

I'moGanbHBI BOMIpoc HaXoXAeHUs OaaHca MeXay Haaiexalieil mpo-
LeAypoii apouTpaxa, aBTOHOMMEN BOJIM CTOPOH M MpPOLIeCCyalbHOI 3(-
(beKTUBHOCTBIO UMEET pa3IMYHbIe BO3MOXHBIE pellieHus. B mocienHee
BpeMs HaMevaeTcsl TeHACHIIMS 0oJiee MOAPOOHOro perjiaMeHTUPOBAaHUS
Pa3IUYHBIX aCMEKTOB MIPUMEHUMBIMU MpPOLIeCCyaTbHBIMM MPaBUIaMHU,
KOTOpPBIE CTAHOBSTCSI BCE neTajlbHee M MHOrounciaeHHee. OmHaKo Takoe
pelleHue He SIBJISICTCS TTaHalleeid.

CnoptuBHbIi apouTpaxkHbiit cya (Court of Arbitration for Sport (CAS) /
Tribunal Arbitral du Sport (TAS)) (manee — CAS) B JlozaHHe, moxanyi,
caMBblil IpKUI MpUMEp MHCTUTYTA, MAaKCMMaJIbHO OTPaHUYMBAIOIIETO
ABTOHOMMIO BOJIM, apOMTpaM KOTOPOIO UyX/aa NMapaHoisl Haaaexaen
TPOIIEAYPHI.

1. IIpumepbl orpaHMYeHUs AaBTOHOMHIM BOJIH,
npexycMorpennbie Pernamentom CAS*®

Cpenu OCHOBHBIX MIPUMEPOB OTpaHUYEHHUSI aBTOHOMUH BOJIM CTOPOH
PernamentoM CAS MOXHO BBIAEIUTH OFPaHUYEHUS] BO3MOXHOCTU TPEI-
CTaBJICHUSI TMCbMEHHBIX I0KA3aTe/IbCTB, IIPEACTABICHUS TOKa3aHU CBU-
JeTeNIeil U 9KCIEePTOB, Ha3HAYeHUsI apOUTpa He U3 CIIMCKa, CBOOOIHOIO
BbIOOpa MecTa apOuTpaxka, 3asiBJeHUs XoAaTalicTB 00 00eCeYnTETbHBIX
Mepax. CrieayeT oroBopuThes, 4YTo B CAS cylliecTBYET HECKOIBKO TTPOLIEAYD,

Berger K. P, Jensen J.O. Due Process Paranoia and the Procedural Judgment Rule: A Safe
Harbour for Procedural Management Decisions by International Arbitrators // Arbitra-
tion International. 2016. Vol. 32. Issue 3. P. 415—435. https://doi.org/10.1093/arbint/
aiw020

Mohtashami R. Towards Procedural Predictability in International Arbitration: Confronting
Guerrilla Tactics // Austrian Yearbook on International Arbitration. 2017. P. 105—114.

TTpoueccyanbHblii persiaMeHT CAS, sIBIstIolIMiiCcs cocTaBHOM YyacThio Kojekca criopTus-
Horo apoutpaxka (Code of Sports-related Arbitration / Code de I’arbitrage en matiere de
sport), 1JIs1 y1o0CTBa B HACTOSIIEH cTaThe MMeHyeTcs: Permamentom CAS.
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¥ HEKOTOPHIE U3 TIpeayCMOTPeHHBIX PermamernToM CAS orpaHUYeHMIT Ka-
CalOTCsI HE BCEX U3 HUX, a TOJIBKO areJUISIIMOHHOM MPOLeayphI.

1.1. Oepanuuenue 6 wacmu 603M0ONCHOCIU NPEOCNABACHUS NUCOMEHHBIX
dokazamenbcme

PermamenT CAS mipemycMaTprBaeT 1Ba OCHOBHBIX OTPAHWYCHUS B 4aCTH
BO3MOXKHOCTH IPEACTaBICHUS MTMCbMEHHBIX TI0KA3aTeJIbCTB!

1) HEBO3MOXKHOCTD TIpeICTaBJIeHUsI HOBBIX JOKA3aTeJIbCTB, €CIM OHU
OBUTM IOCTYITHHI eIlle Ha TIepBOM payHje oOMeHa JOKYMEHTAMU;

2) HEBO3MOXHOCTD TIPEACTABICHUS 10KA3aTeIbCTB B paMKax aresuIsi-
LIMOHHOM MPOLEAYPHI, €CIM OHU OBIIN JOCTYITHBI Ha 3Talle pacCMOTpe-
HUS CrIopa B CIIOPTUBHOM opraHu3alny (Ha peleHrue KOTOPOii MoJaeTcs
xkanoba B CAS).

B CAS nocratouHo cTporue npaBuia NpeacTaBieHus 10Ka3aTeIbCTB:
B cooTBeTCTBUM €O CT. R44.1 n R56 PermamenTta CAS nocJie repBoro payHua
oO0MeHa MUCbMEHHBIMM MOSICHEHUSIMU KaKUM-JIMOO 00pa3oM JOIOJHUTH
X TOKa3aTeIbCTBAMU YK€ MpaKTUUecK HeBO3MOXHO. bojee Toro, kak
3TO cJIeAyeT U3 TIPaKTUKH, HeJIb3s «3ape3epBUPOBATH» BO3MOKHOCTD IPEI-
CTaBUTh JOKa3aTeIbCTBA BIOCIEACTBUM'. B cooTBeTCTBMM ¢ PertameHTOM
CAS nipencraBieHre HOBBIX, TOTIOJTHUTEIbHBIX 10KA3aTEJIbCTB BO3MOXHO
TOJIBKO TIPY YCJIOBUU HAJWYUS «ACKITIOUMTENBHBIX 00CTOATENLCTB>. [1pn
aToM PernameHT CAS He pa3bsICHSET, YTO KOHKPETHO K HUM OTHOCUTCSI.
W3 npaktuku CAS ciienyer, 9To MO3IHSIS Mogada HOBBIX J0Ka3aTelIbCTB
JIOJKHA OBITH 000CHOBaHA’; KpOME TOTO, OHM JOJIKHBI TOATBEPXKIATh YKE
3agBJIECHHbIE paHee apryMeHTHI .

IToMuMO ONMMCAaHHOTO OTPAaHWUYCHUS B YACTU MPEACTABICHUS MUCH-
MeHHBIX noKa3aTeabcTB PernmameHTom CAS npeaycMOTpeHO ellle OIHO.
B cootBeTcTBUU ¢ ab3auiem TpeTbuM cT. R57 PernamenTa CAS'y komieruu
apOUTPOB B paMKax areJUIIIUOHHON MPOLIeAYPHI €CTh ITPAaBO OTKA3aThCs
MPUHUMATh JOKA3aTeJIbCTBA, €CJIN 3TH JOKA3aTeJIbCTBA OBLIN JOCTYITHBI

' KSV Cercle Brugge v. FC Radnicki, CAS 2011/A/2681, Award (19 September 2012) (https://
jurisprudence.tas-cas.org/Shared%20Documents/2681.pdf).

Ianunesuu A.C., Onbxoska D.K. Pojib MCKITFOUNUTETBHBIX OOCTOSTEIBCTB MPU pa3peliieHnn
criopoB B CiopTUBHOM apouTpaxkHoM cyie // Tpeterickmii cym. 2016. Ne 2/3. C. 163—170;
La Rochefoucauld E. de. The Taking of Evidence before the CAS // CAS Bulletin. 2015.
Issue 1. P. 30 (moctynHo B MHTepHeTe 110 aapecy: http://www.tas-cas.org/fileadmin/user
upload/Bulletin_2015_1_internet3.pdf).

Mavromati D., Reeb M. The Code of the Court of Arbitration for Sport: Commentary, Cases
and Materials. Kluwer Law International, 2015. P. 498.
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Ha CTaAUM PAaCCMOTPEHMUS Aeja B paMKaX CIIOPTUBHOW OpraHU3aluy,
Ha peleHue KoTopoil mogaetcs xanoda. JJlaHHOoe mooXeHue CyuIeCTBYeT
¢ 2013 . 1 BbI3BIBAET KPUTUKY'. OTHAKO HEJIb3s HE OTMETUTD, UTO KOJI-
Jleruy apOUTPOB He 3allpelaeTcsl IpUHUMATh HOBbIE 10KA3aTeNbCTBA —
JAHHBIN BOMIPOC OCTABJIEH HAa YCMOTPEHUE apOUTPOB; OTKA3 MPUHUMATD
JI0KAa3aTeIbCTBA SIBJISIETCST UX TIPABOM, a He 00s13aHHOCTHIO’. B TO ke Bpemst
cT. R57 PernamenTta CAS npsiMo He yCTaHABIMBAET, HA KOM JIEXKUT OpeMst
JIOKa3bIBaHUSI TOTO (pakTa, YTO paHee 10Ka3aTeJIbCTBA HE ObUIU TOCTYT-
Hbl. PermamenT CAS TakXe He JaeT OTBETa Ha BOMPOC O TOM, AOJIKHA JTN
KOJIJIETUsl apOUTPOB aBTOMATUUECKU WJIN TOJILKO IO 3asBJIEHUIO MTPO-
THBOIIOJIOXHOM CTOPOHBI MPOBEPSITh TOKA3aTeIbCTBA HAa COOTBETCTBUE
ct. R57.

Bompoc cootBetcTBUs fanHOTO nojoxeHust PermamenTta CAS myonuy-
HOMY TIopsiniKy npoBepsiicst PenepanbubiM (BepxoBHbIM) cymom (Bundes-
gericht / Tribunal fédéral) I1IBeiittapuu, u Cy ipMiiies K BBIBOLY O TOM, YTO
OCHOBaHMUS ISt OTMeHbI petieHus: CAS OTCYTCTBYIOT: OTKa3 MCCAenoBaTh
JI0Ka3aTebCTBA HE MPEICTABISIET CO0O0U HapyleHue .

B To ke Bpems naxe B «broeteHe CAS», B KOTOPOM MyOJUKYIOTCS
caMble peJIeBaHTHBIE PellIeHWsI 1 KOMMEHTapuu, cKa3aHo, 4To cT. R57
TEOpeTUYECKH UIeT Bpaspes ¢ 1. “d” a63. 2 c¢r. 190 3akoHa o MexxayHa-
pomHOM yacTHOM mpaBe (Bundesgesetz iiber das Internationale Privatrecht
(IPRG) / Loi fédérale sur le droit international privé (LDIP)) IlIBeitiapun.
B cooTBeTCTBUY ¢ yKa3aHHBIM MOJIOKEHUEM OCHOBAHHMEM JIJIsSI OTMEHbI apOu-
TPaXKHOTO PelLIeHUs SIBJISIETCS] HApyllIeHe PABEHCTBA CTOPOH WJIM UX MpaBa
OBITh 3aCTYIIIAHHBIMU B COCTSI3aTEILHOM IIPOIIECCe, UTO HETTOCPEACTBEHHO
CBSI3aHO C BOIIPOCOM HCCJIEIOBAHUST I0KA3aTEIbCTR',

Arroyo M. Arbitration in Switzerland: The Practitioner’s Guide. Kluwer Law International,
2013. P. 1036; Mavromati D. The Panel’s Right to Exclude Evidence Based on Article 57
Para. 3 CAS Code: A Limit to CAS’ Full Power of Review? // CAS Bulletin. 2014. Issue 1.
P. 50 (moctyrmHo B MHTepHeTe 10 ampecy: https://www.tas-cas.org/fileadmin/user_upload/
Bulleting 2014-1_revised.pdf).

® MFK Dubnica v. FC Parma, CAS 2014/A/3486, Award (2 February 2015) (https://jurispru-
dence.tas-cas.org/Shared %20Documents/3486.pdf), para. 53; cm. takxke: La Rochefou-
cauld E. de. Op. cit. P. 38.

*  BGer4A_386/2010 vom 03.01.2011 (http://www.servat.unibe.ch/dfr/bger/110103_4A_386-
2010.html; mepeBon Ha aHITMIACKUI A3bIK: http://www.swissarbitrationdecisions.com/sites/
default/files/3%20janvier%202011%204A%20386%202010.pdf).

* Mavromati D. The Panel’s Right to Exclude Evidence Based on Article 57 Para. 3 CAS Code:
A Limit to CAS’ Full Power of Review? P. 53—54.
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1.2. Ocpanuuenue 6 603MoNCHOCIU NPeOCMAsAmy ceudemeneil u IKC-
nepmoe

B cooTrBercTBUM co cT. R44.1, R51 Pernamenta CAS crimcok cBuaeTeieit
U KCIIEPTOB MOJAETCs 3apaHee — BIIOCJIEACTBUU €ro HEBO3MOXKHO JI0TI0J-
HUTb JTMO0 CKOPPEKTUPOBATD.

Hanpumep, uzBectHniM cioptemeHkam Jl. JlazytuHoii u O. [JanunoBoit
OTKa3aJIi B BO3MOXHOCTH IIPUBJIEUb 9KCIEPTa, TaK KaK OH ObLI 3asiBJICH
CJIMIIIKOM TIO3[IHO; TIOTBITKA OCITOpUTH peleHne CAS Ha 5TOM OCHOBaHUU
CO CCBLJIKOI Ha HapylleHWe MPUHIIMIIA PABHOTO OTHOLIEHUSI K CTOPOHAM
He TIpUBeJia K ycriexy'.

HanHblii moaxon cynos LlIBeiiiapun He TOJIbKO MOABEPraeTcsi KPUTHUKE
B JIUTEpaType’, HO B IPYTMX YCJIOBUSIX MOT Obl IIPUBECTU K OTMEHE apOu-
TPaXKHOTO PELLIEeHUsT BBUIY TOr0, YTO CTOPOHE OTKa3aJu B BO3MOXHOCTHU
MpeACTaBUTh J0KA3aTelbCTBa, KaK 3TO ObLIO, Hanpumep, B aeae ICSID
Ne ARB/03/25°.

B apyrom nese* kosierust apOMTPOB OTKJIOHMJIA 3as1BJICHHOE CTOPOHOIM
XOJIaTaiiCTBO O BbI30BE CBUICTEIS. 3asiBUTE/Ib ITOJIYYIT BO3MOXHOCTh O3HA -
KOMMTHCSI ¢ OObEMHBIMU MTOSICHEHUSIMU ITPOTUBOIOJIOXKHOM CTOPOHBI U 10~
Ka3zaHUsSMM 9KCIIEPTOB TOJIBKO 3a HECKOJIBKO JTHEH 10 Havajla CJyIIaHKs; OH
XOTeJI IPECTaBUTh BO3PaKeHMsI HA HOBbIE apI'yMEHThI, OTHAKO €My OTKa-
3aJ11 B 3TOI BO3MOXKHOCTH. [To MHEHUIO 3asIBUTENS, B LIEJISIX 0OecTIeueHUs
paBEHCTBA CTOPOH apOUTPhI JOKHBI ObLIU JIMOO COMIACUTHCS 3aC/IyLIATh
CBUIETEISA, IMOO UCKIIIOUMTh U3 MaTePUAIOB Jejia TMCbMEHHBIE MOSCHEHMST
9KCIIEPTOB MPOTHUBOIIOJIOXKHOI CTOPOHBI. Tak Kak HU TO, HU APYroe Cae-
JIAaHO He ObLIO, TEM CaMbIM, 110 MHEHMIO 3asiBUTEJIsI, ObLJIO HAPYILIEHO €ro
MpaBo TMPEACTaBUTH CBOIO MO3UIIMIO IO ACNY, a TaKXKe IMPUHLIMIT PABHOTO

1

ATE 129 111 445 (noctymHo B iHTepHeTe 1o anpecy: http://relevancy.bger.ch/php/clir/http/
index.php?highlight_docid=atf%3A%2F%2F129-111-445%3Ade&lang=de&type=show_
document; rmepeBo1 Ha pyCCKUI sI3bIK: MeXXayHapoIHbIi KoMMepueckuii apourpax. 2005.
Ne 4(8). C. 139—160).

Scherer M. Calling a Witness (Too) Late in the Proceedings (15 September 2011) (http://
arbitrationblog.kluwerarbitration.com/2011/09/15/calling-a-witness-too-late-in-the-pro-
ceedings/).

Fraport AG Frankfurt Airport Services Worldwide v. The Republic of the Philippines, ICSID
Case No. ARB/03/25, Decision on the Application for Annulment of Fraport AG Frank-
furt Airport Services Worldwide (23 December 2010) (https://www.italaw.com/sites/default/
files/case-documents/ita0341.pdf).

* BGer4A 162/2011 vom 20.07.2011 (http://www.servat.unibe.ch/dfr/bger/110720_4A
162-2011.html; mepeBon Ha aHTIMITCKWIL SI3BIK: http://www.swissarbitrationdecisions.com/
sites/default/files/20%20juillet%202011%204A%20162%20201 1.pdf).
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OTHOIIICHUSI K CTOpOHaM. B 3Toii cBSI3M 3asiBUTeIeM ObLIa TIpEAIIpUHSITA
MOIbITKA OTMEHUTh COOTBETCTBYIOIIEE apOUTpaXkHOE pellieHre, OJHAKO
DenepanbHblii (BepxoBnbiit) cyn LBeitiiapuu yKasaj, 9To He BUIUT MPO-
LECCYaJIbHBIX HAPYILIECHUMA.

1.3. Ozpanuuenue 6 wacmu 603MONCHOCIMU HA3HAYUMb apOumpa ne u3
cnucka

OcobeHHocTbio CAS sIBAsIeTCST 3aKPBITHIN CIIUCOK apOUTPOB. DTO 3HA-
YUT, YTO JIMLO MOXET ObITh Ha3HAYEHO apOUTPOM TOJIBKO B TOM CJIydae,
€CJI OHO YKa3aHO B YTBEPXKICHHOM CIcKe apouTpoB. CiMcoK apOuTpoB
(bopmupyercst MexmyHapoIHBIM CIIOPTUBHBIM apOUTPaXKHBIM COBETOM
(International Council of Arbitration for Sport) kaxnble yeTbipe roga. Criv-
COK apOUTPOB (71T OOBIYHOM M aTeIITIIMOHHOM TIPOIIeAYP) HACUMTHIBACT
400 yenoBeK', YTO CYIIECTBEHHO OTPAHUYMBAET BHIOOP CTOPOH.

DTO MOJIOKEHUE TaBHO BBI3BIBACT AUCKYCCUU: OTHU aBTOPHI (Hampumep,
C. IlITebaep) roBOPSIT O TOM, YTO 3aKPBIThII CIIMCOK apOUTPOB rapaHTUPYET
BBICOKOE Ka4eCTBO BHIHOCHMMbIX PELIEHUIA’, B TO BpeMsl KaK aApyrue (Ha-
npumep, C. Hetue, C. ['opObLUIeB) SABASIIOTCS CTOPOHHUKAMU CBOOOTHOTO
BBIOOpa, 6€3 YTBEPsKIEHHOTO CIMCKa’ M KpUTUKYIOT CAS 3a orpaHndyeHune
«(yHIaMeHTaIbHOI cBOOO/IBI B BbIOOPE apouTpa»®. I'. BopH oTMevaer, 4to
CHCTEMa 3aKPBITOTO CIIKCKA apOUTPOB — MEPEKUTOK IPOILLLJIOro, HE COOT-
BETCTBYET MHTEpPECAM CTOPOH M HE MOXET CTIOCOOCTBOBATH pean3alnu
LIeJIW YITy4IIeHUsT KaueCcTBa pelIeH it .,

Mavromati D. The Legality of the Arbitration Agreement in Favor of CAS under German
Civil and Competition Law: The Pechstein Ruling of the German Federal Tribunal (BGH)
of 7 June 2016 // CAS Bulletin. 2016. Issue 1. P. 40 (moctymHo B MHTepHeTe Mo aapecy:
http://www.tas-cas.org/fileadmin/user_upload/Bulletin_2016_1.pdf).

Stebler S. Court of Arbitration for Sport (CAS) // Institutional Arbitration: Tasks and Po-
wers of Different Arbitration Institutions / P. Gola, C. G6tz Staehelin, K. Graf (eds.). Sel-
lier; Schulthess, 2009. P. 268.

Netzle St. Das Internationale Sport-Schiedsgericht in Lausanne: Zusammensetzung, Zu-
standigkeit und Verfahren // Sportgerichtsbarkeit (= Recht und Sport. Bd. 22) / V. Rohricht
(Hg.). Boorberg, 1997. S. 9.

Gorbylev S. A Short Story of an Athlete: Does He Question Independence and Impartiali-
ty of the Court of Arbitration for Sport? // International Sports Law Journal. 2013. Vol. 13.
Issue 3-4. P. 294—298.

Born G. International Commercial Arbitration. 2" ed. Kluwer Law International, 2014.
Vol. II. Ch. 12. Selection, Challenge and Replacement of Arbitrators in International Arbi-
tration. P. 1752.
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CrielyeT OTMETUTD, YTO U3 CIIMCKA apOUTPOB PETYJISIPHO HAa3HAYAIOTCSI
TOJIbKO 15%', 4TO CBUAETEILCTBYET O TOM, YTO (haKTUYECKU KPYT apOUTPOB
ABJsIeTCs KpaliHe y3kuM. bosee Toro, cnucok apouTpoB hopMUpyeTCcs
CIIOPTUBHBIMU OPraHMU3alMsIMU, B TO BpeMsI KakK CIIOPTCMEHbI HE IPUHU-
MaroT yyacTtusi B ero ¢popmupoBannn’. B Llroprxe BecHoit 2018 1. o6cyskna-
CsI BOITPOC O TOM, JOCTATOYHO JIU IIIMPOK KPYT apOUTPOB, YTOOHI (BCE ellIe)
OIPaBIbIBATh 3aKPHITOCTh CIIUCKA'.

CTOpOHBI PETYJISIPHO MPEANPUHUMAIOT MONBITKA OTMEHUTh PelleHue
CAS Ha OCHOBaHMU OTCYTCTBUSI Y HUX BO3MOXHOCTH Ha3HAUE€HUS He BKITIO-
YEHHOTO B CITUCOK apouTpa. OMHAKO ellie HU pa3y TaKue MOMbITKY HE YBEH-
YaJuCh YCIIEXOM®,

B 10 e BpeMst CAS He emMHCTBEHHBIN apOUTPasKHbIN MHCTUTYT C 3a-
KPBITBIM NepeuHeM apoutpos. Tak, Hanmpumep, B MAC nipu benTTIIT nnsa
BHYTPEHHUX CIIOPOB CIIMCOK apOUTPOB TaKXKe SIBJISICTCS 3aKPBIThIM: «/j1s1
pa3pelleH st CIIOPOB MeX1y cyobekTamu Pecriyoivku benapych B kauecTBe
apOouTpa MOXeT ObITh Ha3HAYEHO TOJIBKO JIUII0, BKIIOUEHHOE B PEKOMEH-
JAaTeJIbHbII CITICOK apOUTPOB»’.

CTOUT OTMETUTbh, KAK OOCTOUT CUTYaLIMsI B POCCUNCKUX HALIMOHATIbHBIX
CITOPTUBHBIX apOUTPaKHBIX MHCTUTYTAX: Tak, B I1. 3 cT. 6 PermamenTa npe-
ke neiicrBoBasiiero mpu TIIIT P® CrnioptuBHOro apourpaxka ObLI0 yKa-
3aHO, YTO «[C|TOPOHBI MOTYT... U30paTh apOUTPOB U3 JIMILI, HE BKJIIOYEHHbIX
B Cricok»®; paBHBIM 00pa3oM u3 [1paBut apouTpaxa CriopTUBHBIX CITIOPOB
MKAC nipu TIIIT P®D (aBasionierocst nmpaBorpeeMHUKOM CIIOPTUBHOTO

Hofimann K. Zur Notwendigkeit eines institutionellen Sportschiedsgerichtes in Deutsch-
land: Eine Untersuchung der nationalen Sportgerichtsbarkeit unter besonderer Beachtung
der §§1025 ff. ZPO (= Sportrecht in Forschung und Praxis. Bd. 4). Kova¢, 2009. S. 236.

FOpaos C.A. Pa3pelieHre CIIOPTUBHBIX CITIOPOB: BOMPOCHI TEOPUU U MPaKTUKHU: [uc. ...
KaHI. opul. HayK. M., 2017. C. 89—90 (moctynHo B UHTepHeTe no agpecy: http://dis-
sovet.rudn.ru/web-local/prep/rj/dis/download.php?file=4{97b269d558923511975a0b5
e43b2125078); On sce. AHaIU3 HEKOTOPBIX MOJOKEHMIT 3aKoHOMpoekTa Ne 1971537-6
«O BHeceHuu n3MeHeHuit B MenepanbHblil 3aK0oH «O GU3NUECKOIT KYJIbTYpE U CITOPTE»
(B yacTy criopTa BhICIIMX JOCTMXKEHUI U TipodeccroHanbHoOro cnopta) // Cnopt: 3KOHO-
MMKa, npaBo, yrpasienue. 2017. Ne 1. C. 37.

*  GAR Live Zurich (http://gar.live/zurich2018).
* Hofmann K. Op. cit. S. 235.

Yactb Bropas 11. 3 ¢T. 5 Pernamenta MAC nipu benaTIIIT (yrB. [ToctanosaeHueMm Ipesu-
nuyMa besopycckoii ToproBo-IpoMbIILIeHHO# nanatel ot 17 Mapta 2011 1.) (B pef. ¢ u3M.
u gort. ot 10 Hostopst 2017 r.) (https://iac.by/periaMeHr).

Cwm. taxxke: Yyoapos B.B. K Teopun u pakTuke CIOPTUBHOTO apoutpaxa // OCHOBHBIE
Tpo6IeMbl YacTHOTO TpaBa: COOPHUK cTaTeil K I00WIeI0 TOKTOpa I0PUINIYECKUX HayK,
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apoutpaxa npu TIIIT PD) He BbITEKaeT 0013aHHOCTh CTOPOH Ha3HAYaTh
apObuTpa M3 PeKOMEHI0BaHHOTO crucka. B To e BpeMs B «TeKCTe J10-
MOJIHUTEJbHO PEKOMEHIYEMOTO MPSIMOTO COTJIALCHHUs» TOJIYYMBILIETO
OTHOCHUTEJIHbHO HENABHO CTATyC ITOCTOSIHHO ACHCTBYIOIIETO apOUTPaKHOTO
yupexaeHus HaimoHaabHOTO LIEHTpa crmopTUBHOTO apoutpaxa mpu AHO
«CnoprtuBHast Apoutpaxsas [lanara» ykazaHo, 4TO «[C]TOPOHBI ITPSIMO
COIIALIAIOTCSI, YTO apOUTPBI [UIsl pa3pelleH sl CIIopa BbIOMpaloTcst (Ha3Ha-
YaloTCs) TOJBKO U3 PEKOMEHIOBAHHOTO CITMCKA apOUTPOB» .

Ha nHaiir B3rjisi, COOTBETCTBYIOLIEE MOJIOKEHUE HE CIydailHO BKIIOUEHO
B TEKCT PEKOMEHI0BAaHHOIO coraiieHust. Eciau Obl JaHHOE orpaHuYeHue
conepXagoch HETIOCPENCTBEHHO B PErJIaMEHTE, TO OHO ObI ITPSIMO MPOTUBO-
peunyio 4. 1 cT. 47 PenepaibHoro 3akoHa ot 29 nexabpst 2015 r. Ne 382-D3
«0O0 apouTpaxe (TpereiickoM paszouparesbeTe) B Poccuiickoit enepaimm»
(manee — @enepalbHbII 3aKOH 00 apOUTpaxe), KOTopasi IIpeycMaTpuBaeT,
YTO «3ampelaeTcss o0yCaOBIMBaTh U30paHue apOUTPOB CTOPOHAMU ap-
OuTpaxa MX MPUHAMJIEKHOCThIO K CIIMCKY PEKOMEHIOBAHHBIX apOUTPOB,
€CJIM MHOE TPSIMO HE COTIacOBaHO CTOpOHaMM». MHBIMM clloBamMu, Takoe
OrpaHMYEHME MOT'YT YCTAHOBUTD TOJIbKO CAMU CTOPOHbBI B CBOEM apOUTpasK-
HOM COIJIallIEeHUN.

1.4. Ozpanuuenue 603moxcHocmu 6vl6pams mecmo apoumpaixca

Br160op MecTa apouTpaxa (seat of arbitration) B MeXXnyHapogZHOM apOu-
Tpaxke — MPUHUMIUATBHBIN BOIPOC, Belb MMEHHO ITPaBO MeCTa apOouTpaxa
MOJICXKUT MIPUMEHEHUIO IMPU PEIICHUH Psia MPOLeCCyaTbHbIX BOITPOCOB,
¥ UMEHHO CYyIbl CTPaHbl MeCTa apOMTpaka 001agar0T KOMITETEHIIME Ha pac-
CMOTpEHME 3asIBJICHUI 00 OTMeHe apOUTPaKHbIX PEIICHUIA.

Pernament CAS orpannuuBaet (pyHIaMeHTaTIbHOE MPAaBO CTOPOH HA BbI-
0op MecTta apouTpaxa: B ero cT. R28 npegycmMoTpeHo, 4To MecToM apouTpaxa
BO Bcex cayvasx ssiasercs IlIBeiinapus, r. JlozanHa. Jlaxke Torma, korma
CaTyaHus (GakTHYECKK NPOXOIAT B APYTHUX MeCTax (Harpumep, MpH MpoBe-
neHnu Onumnuiickux urp), IIBeiiiapus octaeTcss MECTOM apOMTpaka BHE
3aBUCUMOCTU OT TOTO, Tjie (haKTUYECKHU OCYILIECTBIISIETCS pa30MpaTeIbCTBO.

npodeccopa Anekcanapa JIbBoBuua Makosckoro / Ots. pen. B.B. Butpsinckuii, E.A. Cy-
xaHoB. M.: Cratyr, 2010. C. 362.

PernmameHT apoutpaxa criopoB B TpodheCCHOHAIBHOM CITOPTE ¥ CITOPTE BBICLIMX JTOCTH-
xKeHuit (https://minjust.ru/sites/default/files/reglament_arbitrazha_sporov_v_profes-
sionalnom_sporte_i_sporte_vysshih_dostizheniy.pdf). C. 6.

International Arbitration in Switzerland: A Handbook for Practitioners / G. Kaufmann-
Kohler, B. Stucki (eds.). Kluwer Law International; Schulthess, 2004. P. 199—-200;
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[MocnencTBreM pacmoyiokeHUsI MecTa apouTpaxa B JlIo3aHHE SIBIISICT-
cs TO, YTO MPABOM paccMaTpuBaTh 3asiBlIeHUs 00 oTMeHe pelieHuii CAS
obsamaer Tosibko MenepanbHblii (BepxoBHblii) cyn IlBeiiiapuu. [pesa-
JIMpYyIolllee MHEHNE OTHOCUT TaKyl0 OCOOEHHOCTh K TIPEMMYIIIECTBAM, TaK
KaK 3a CYeT 3TOTr0 00ecIeunBaroTes Ooee eIMHOOOPa3HBIC TTOAXOIBI KO
BCEM MPaBOBBLIM BoIpocaM'.

1.5. Ocpanuuenue 6 wacmu npoyeccyatbHvIX 603MONCHOCHEN 3A64eHUS
Xooamaiicme 00 obecne4umesHvIx mMepax

B cootBerctBuM co cT. R37 PernmamenTa CAS He noryckaercs obOpaiie-
HUE B TOCYIapCTBEHHbBIE CYbI 32 00€CIIeYUTEIbHBIMU MEPAMU: «...CTOPOHbI
MPSIMO OTKA3bIBAIOTCS OT CBOUX MPAaB 3asIBJISITh TAKKME XOAATaCTBA B TOCY-
JAPCTBEHHBIE OPTaHbI U CyIbl» (a03a1] TpeTuii).

[Tpu 3TOM Takoe UCKIIOUEHUE IOPUCAUKIIUY TOCYIAPCTBEHHBIX CYIOB
MPOTUBOPEYUT HOPMaM MHOTHX, B TOM 4KcIie coceqHux co LlIBeiinapueit,
ctpaH, Hanipumep ['epmanun’ u Asctpun’. OnHako nipaBo LlBeitapun

Blessing M. 11. Ad hoc Arbitration and Institutional Arbitration in Switzerland // Interna-
tional Arbitration in Switzerland: An Introduction and Commentary on Articles 176—
194 of the Swiss Private International Law Statute / St.V. Berti, H. Honsell, N.P. Vogt,
A.K. Schnyder (eds.). Helbing & Lichtenhahn; Kluwer Law International. P. 276—277; Vet-
ter M. The CAS An Arbitral Institution with its Seat in Switzerland // Sports Law eJournal.
2008. Vol. 1. Issue 1. P. 3 (https://slej.scholasticahq.com/article/6389-the-cas-an-arbitral-
institution-with-its-seat-in-switzerland); Truttmann A., Segesser G. von. Ch. 12. Swiss and
Swiss-based Arbitral Institutions // International Arbitration in Switzerland: A Handbook
for Practitioners / E. Geisinger, N. Voser, A.M. Petti (eds.). 2" ed. Kluwer Law Interna-
tional, 2013. P. 296—297, 300; Kantor E. Performance-Enhanced Arbitration? The CAS Ad
Hoc Division (27 August 2012) (http://arbitrationblog.kluwerarbitration.com/2012/08/27/
performance-enhanced-arbitration-the-cas-ad-hoc-division/).

beasiee C.A. AKTyasibHBIE BOITPOCHI MEXIYHAPOIHOTO CIIOPTUBHOTO apOuTpaxa (Imo Ma-
TepuanaM cemruHapa CriopTUBHOTO apOUTPaKHOTO cyna B T. luBoHH-Je-beH) (okoHYa-
uue) // Tpereiickuii cym. 2005. Ne 6 (42). C. 59.

Martens D.-R. Ubernahme von Dopingsperren anderer Verbinde. OLG Miinchen:
26.10.2000 U (K) 3209/00 // Zeitschrift fiir Sport und Recht (SpuRt). 2001. Heft 2. S. 64—
65; Walther E Vorlaufiger Rechtsschutz durch Schiedsgerichte // The Proceedings before the
Court of Arbitration for Sport: CAS & FSA/SAV Conference Lausanne 2006 / A. Rigozzi,
M. Bernasconi (eds.). Schulthess; Weblaw, 2009. P. 127; LG Berlin, 06.02.2006 — 5 O 39/06
(http://www.disarb.org/de/47 /datenbanken/rspr/Ig-berlin-az-5-0-39-06-datum-2006-02-
06-1d8367?).

Schwarz ET., Konrad Chr.W. The Vienna Rules: A Commentary on International Arbitra-
tion in Austria. Kluwer Law International, 2009. Art. 22. Interim Measures of Protection.
P. 580—582; Oberhammer P. Entwurf eines neuen Schiedsverfahrensrechts (= Veroffentli-
chungen des Ludwig Boltzmann-Institutes fiir Rechtsvorsorge und Urkundenwesen. Bd. 27).
Manz, 2002. S. 60.
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JOITYCKACT NCKIIOYEHMUE KOMIICTCHIIMHN rOCyJapCTBEHHBIX CyJOB B BOITPOCAaX
IIPUHATHA o0ecreunTeIbHbIX Mep'.

2. ITpumepsbl orpaHUYE€HNS ABTOHOMUH BOJIM CTOPOH
W HAapyleHus due process B Clydasx,
npsiMo He npeaycMoTpeHHbIX PernamenTom CAS

CornacHo nipaktuke CAS, KoJuieryst apouTpOB MOXET OTPAHUYUTH ITPO-
LieccyajibHbIe IpaBa CTOPOH B MHTepecaX 3(GEKTUBHOCTU M CKOPOCTHU
He TOJIBKO TOTJa, KOraa 3To MpsiMo npeaycMoTpeHo Permamentom CAS.

OpHa 13 HanboJiee YaCTO BCTPEUYAIOLIUXCs] CUTYALIMi, B KOTOPBIX IPH-
MEHSIIOTCS TaKHe OTPAaHUYEHMS, — 3TO MCII0JIb30BaHME 10KAa3aTeIbCTB,
MOJIyY€HHBIX HE3aKOHHBIM ITyTEeM.

B nemax CAS 2014/A/3625, CAS 2013/A/3297, CAS 2009/A/1879,
CAS 2011/A/2425, CAS 2011/A/2426° apOuTphl yKa3biBalu, 4YTO, HaxKe
ecJIu Obl J10Ka3aTeIbCTBA ObUIM HEIOMYCTUMBI B TOCYIapPCTBEHHOM T'pa-
JKIAHCKOM MJIM YTOJIOBHOM CyJe, 3TO He JIMIIAeT TPETEHMCKUI Cy IpaBa
YYUTBIBATh TAKME TOKA3aTeIbCTBA. VX MCIIOIb30BaHUE ITPU3HACTCS HE MPO-
THBOpEYAIIIMM OCHOBaM due process U yoJIMuHOMY Topsiaky’. [1pu stom
®enepanbhbliii (BepxoBHblit) cyn IlBeiiapuyu He BUIAT OCHOBAHUIA ISt
OTMEHBI TakuXx pelieHnit CAS, mpy BBIHECEHUU KOTOPBIX UCITOJI30BaTUCh
JI0Ka3aTe/IbCTBA, MOJTyYeHHbIE HE3aKOHHBIM ITyTeM (HallpuMep, B pe3yJibTaTe
MCIIOJIb30BaHMSI MPOCIYIIKU U XaKepCKOro B3jaoma)'. B oqHoOM 13 cBoux

' Waither F. Op. cit. S. 124; Roth H. Der vorsorgliche Rechtsschutz im internationalen Sport-

recht // Einstweiliger Rechtsschutz im internationalen Sport / Preliminary Remedies in In-
ternational Sports Law / U. Scherrer (Hg.). Schulthess, 1999. S. 40.

> Sivasspor Kuliibii v. UEFA, CAS 2014/A/3625, Award (3 November 2014) (http://www.
centrostudisport.it/PDF/TAS_CAS_ULTIMO/149.pdf); Football Club Metalist v. UEFA
& PAOK FC, CAS 2013/A/3297, Arbitral Award (29 November 2013) (https://www.uefa.
com/MultimediaFiles/Download/uefaorg/CASdecisions/02/47/24/25/2472425 DOWN-
LOAD.pdf); Alejandro Valverde Belmonte v. Comitato Olimpico Nazionale Italiano, CAS
2009/A/1879, Arbitral Award (16 March 2010) (https://www.wada-ama.org/sites/default/
files/resources/files/cas_2009_a_1879 valverde v_coni_en_0.pdf); Ahongalu Fusimalohi
v. FIFA, CAS 2011/A/2425, Arbitral Award (8 March 2012) (http://www.centrostudisport.
it/PDF/TAS_CAS_ULTIMO/97.pdf); Amos Adamu v. FIFA, CAS 2011/A/2426, Arbi-
tral Award (24 February 2012) (https://arbitrationlaw.com/sites/default/files/free_pdfs/
cas 2011.a.2426_aa v _fifa.pdf).

> Alejandro Valverde Belmonte v. Comitato Olimpico Nazionale Italiano, Arbitral Award.

*  ATF 136 111 605 (repeBos Ha aHTIMiicKuit 13bIK: http://www.swissarbitrationdecisions.com/

sites/default/files/29%200ctobre%202010%204A%20234%202010.pdf); BGer 4A_362/2013
vom 27.03.2014 (http://www.servat.unibe.ch/dfr/bger/140327 4A_362-2013.html; mepeBoxn
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pemieHuit CAS ccbltaeTcsl Ha TO, YTO TIPU ONpeaesIeHUN AOMYCTUMOCTU
HE3aKOHHO IMOJIy4EHHOT'O 10Ka3aTe/IbCTBA HY>KHO PYKOBOJICTBOBAThCS ITPO-
LeccyaabHbIMU cTaHgapTaMu cynoB HBeitnapuu'. [pu atom cr. 152 I'TIK
(Zivilprozessordnung (ZPO) / Code de procédure civile (CPC)) [lIBeitiapuu
MpeaycMaTPUBaeT, YTO 10KA3aTeIbCTBA, TTOJyYeHHbIE HE3aKOHHBIM ITyTEM,
MOTYT OBITb IOMYILEHbI, TOJIBKO €CJIM MHTEPEC YCTAHOBJICHUSI UCTUHBI UMEET
0COOEHHOE 3HAYCHMUE.

Jpyrum nprMepoM OrpaHUYEHMI, He YCTaHOBJIECHHBIX PerimameHTom
CAS, aBngeTcsl u3anuiiHe GOpMaNabHbIA U HEAPYKECTBEHHBIN MOIXO/,
B BOIIPOCE CPOKOB YILIaThl apouTpaxkHoro coopa. B nene JI. @epHangeca
3asiBUTeENIeM Obla rmogaHa xxanaoba B CAS, oH cBOeBpEeMEHHO YILJIaTUI
CBOIO YacTh cOopa B paszmepe 19 Teic. hpaHKOB, OMHAKO, TaK KaK oruiaTa
OT IIPOTUBOITOJIOXHOM CTOPOHBI HE TTOCTYITIIIA, 3asiBUTEJIIO0 ObLIO Mpel-
JIOXKEHO YIUIaTUTh U 4acTh cOOpa 3a OTBETUYMKA (YTO CaMo T10 cede sSIBIIsI-
€TCs1 PACIPOCTPAHEHHOM MPAKTUKOI BO BCeX apOUTPaXKHBIX UHCTUTYTAX).
HecMoTpst Ha TO YTO ameJUISTHT BHEC 4acTh cOOpa 3a MPOTUBOIIOIOXKHYIO
CTOPOHY B MOCJIGAHUI IeHb CPOKA, YTO MOATBEPXKIAIOCh TOKYMEHTaMU,
0aHKOBCKUI TIepeBO/ 3aHJ HECKONbKO aHel, 1 CAS nmpekpaTtui mpo-
U3BOACTBO’. IToIbBITKA OCIIOPUTH COOTBETCTBYIOLIEE ompeneieHue B Me-
nepanbHoM (BepxoBHowm) cyne IlIBeiinapuu He mpuBesia K ycrnexy. OTo
JIeJI0 BBI3BIBACT B JIMTEpAType AUCKYCCUM O Oe3HaKa3aHHOM HapyIlIeHUU
co ctropoHbl CAS npuHumna due process’.

Taxum o6pa3om, B TeX clTydasix, IJie OrpaHUYeHUsI IIPaB CTOPOH He TIpei-
ycMoTtpeHbl PermamenTom CAS, HampaBiieHHbIE Ha 3TO TpoliecCyalbHbIe
JEMCTBUS TPETEMCKOTO Cy1a MOTyT OajJaHCUPOBATh HAa IPaHU MPU3HAHUS

Ha aHTTIMICKUI A3bIK: http://www.swissarbitrationdecisions.com/sites/default/files/27%20
mars%202014%204A%20362%202013.pdf); BGer 4A_448/2013 vom 27.03.2014 (http://
www.servat.unibe.ch/dfr/bger/140327_4A_448-2013.html; mepeBoa Ha aHTIUNCKWIA SI3BIK:
http://www.swissarbitrationdecisions.com/sites/default/files/27%20mars%202014 %20
4A%20448%202013.pdf).

' Football Club Metalist et al. v. FFU, CAS 2010/A/2267, 2278, 2279, 2280, 2281, Award
(2 August 2013); cm. Takxke: Viret M. Evidence in Anti-Doping at the Intersection of Science
and Lawro T.M.C. Asser Press; Springer, 2016. P. 155.

> BGer 4A_600/2008 vom 20.02.2009 (http://www.servat.unibe.ch/dfr/bger/090220
4A_600-2008.html; mepeBox Ha aHITMIACKUIA SI3BIK: http://www.swissarbitrationdecisions.
com/sites/default/files/20%20fevrier%202009%204A%20600%202008.pdf).

Burger L. Sports Arbitration and Due Process (2 March 2011) (http://arbitrationblog.kluw-
erarbitration.com/2011/03/02/sports-arbitration-and-due-process/); Idem. Sports Arbitra-
tion and Due Process: The Sequel (13 July 2011) (http://arbitrationblog.kluwerarbitration.
com/2011/07/13/sports-arbitration-and-due-process-the-sequel/).
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pa3bupaTesibCTBA HEHAIIEXKAIlMM, 1 3a4aCTyI0 TOJbKO ITPOapOUTpakHbIIA
MOAXOJ IIBEHLIAPCKOM IOPUCIUKIIUK CIIACAET COOTBETCTBYIOIIME PELLICHMS
OT OTMEHBI.

3. O00CHOBAHHOCTH OTPAHNYEHHS ABTOHOMHUH BOJIM CTOPOH
B Yrojy npoueccyajbHoii 3¢ dekTuBHOCTH

MHorue cnenuaIucTbl CMOTPSIT MTOJOXUTEbHO Ha XapaKTePHbBIE 0CO-
O6eHHOCTHU pazouparenbcTBa B CAS, cocTosiye B OrpaHMYeHUM aBTOHO-
MUHU BOJU CTOPOH. ITo X MHEHMIO, OHO 0OOCHOBAHO HEOOXOTUMOCTHIO
npoleccyanbHOi 3(PPEKTUBHOCTU, a KOMMEPUYECKUIA 1 MTHBECTULIMOHHBII
apOUTpaXu TOKHBI UATH 10 TOMY XKe IyTH'. JIefiCTBUTEIbHO, Pe3yIbTaTOM
OIMMCAHHBIX OTPaHWYEHU SIBIIsIeTCS TO, YTO pemeHust B CAS BhIHOCSTCS
B PEKOPIHO KOPOTKME CPOKHU: B aleJUISIIIMOHHON Mpoleaype pelieHue
M0 CYIIECTBY MOJDKHO OBITh BHIHECEHO U COOOIIEHO CTOPOHAM B TeUEHUE
TpeX MecsIIeB Toce nepenayn aejaa apouTpaxHoit koteruu (ct. R59
PernamenTta CAS). Ha npaktuke npoienypa B Ilanare aneuisiiimoHHOTO
apOuTpaxa 3aHMMaeT 10 YeThipex Mecsien’. CpoK pacCMOTPEHHUs Criopa
1o mpaBuIaM apouTpaxa ad hoc v BoBce 3aHUMaeT 24 Jaca.

B 10 ke BpeMst MHOTME 000CHOBaHHO KPUTUKYIOT CALS 3a U3NIMIITHE TeC-
HBbIE PAMKU, CYMTAIOT HEOOOCHOBAHHBIM MpeIyCMOTpeHHBIe PerimameHToM
CAS orpannuenus’. Tak, M. Illepep He coryaceH ¢ MOAXOIOM, OrpaHU-
YUBAIOLIMM IIpaBa CTOPOH B MOJIb3Y MpOoLecCyalbHOMi 3¢ dekTuBHOCTH .
Kpome Toro, BaskHO OTMETUTh MPOApPOUTPAKHBIN TTOAXOM CTPaHbI MecTa
apouTpaxa: apyrue ropucnukiu (kpome LlBeiiiapuu) Moriau Obl CYECTh
HEKOTOpPbIE OrpaHUYEHUST HETTPUEMJIEMbIMMU.

B T0 e Bpems naneko He TonbKo CAS orpaHMYMBaeT aBTOHOMUIO BOJIA
CTOPOH B Yroay TpolieccyanbHolt apdekTnBHOCTU. Henb3s HE OTMETUTH
MOIyYarolre pacmpocTpaHeHEe BO BCe OOJIbIIIEM KOJTMUECTBE apOUTPaKHBIX
WHCTUTYTOB TpaBWjIa yCKOPEHHOM MTPOLIEAYPHI.

Cavalieros Ph., Kim J. (Hyun Jeong). Can the Arbitral Community Learn from Sports Arbi-
tration? // Journal of International Arbitration. 2015. Vol. 32. Issue 2. P. 237—260 (nocTyri-
Ho B MIHTepHeTe 110 anpecy: https://www.deepdyve.com/Ip/kluwer-law-international /can-
the-arbitral-community-learn-from-sports-arbitration-dmuc1E7263).

benses C.A. CiopTUBHBII apOUTPaxkHBIN ¢yl B JIo3aHHE: OCHOBHBIE BOITPOCHI OpraHm3a-
uuu u gesrensHoctu // Tpereiickuii cyn. 2005. Ne 1 (37). C. 99.

> Arroyo M. Op. cit. P. 1036; Mavromati D. The Panel’s Right to Exclude Evidence Based on
Article 57 Para. 3 CAS Code: A Limit to CAS’ Full Power of Review? P. 50.

* Scherer M. Op. cit.
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Taxk, Hanmpumep, ct. 2(1) INpunoxenus VI ApourpaxkHoro periaMmeHTa
MexnyHnaponHoii Toprosoit manatel (MTII) (International Chamber of
Commerce (nanee — /CC)) 2017 r.' mpenycMaTpuBaeT, uyTo «[C|ya MOXKeT Ha-
3HAYUTD SAMHOJIMYHOIO apOUTPa, HECMOTPSI Ha TIOJIOKEHUST apOUTPAXKHOIO
comaiieHus: 06 UHoM». COOTBETCTBEHHO, €CJIM CITOP MOAMaaaeT MO Mpa-
BUJIa 00 YCKOPEHHOM apOUTpake, MOJIOKEHUST apOUTPaXKHOTro perjiaMeHTa
HMMEIOT aBTOMATHUYECKOE IIPEUMYIIECTBO IIepe]l JOrOBOPEHHOCTSIMU CTOPOH.
B opunnanbHbix pazbsicHeHUsIX /CC? yTOUYHSIETCS, YTO OAHMM TOJBKO CO-
rJlacueM Ha Tiepefady cropa Ha paspeiieHue no npasuiaMm /CC CTOPOHBI
COIJIAILIAIOTCSI, YTO BCE CChUIKM Ha TPeX apOMTPOB B MX apOUTPaXKHOM CO-
rnameHun oynyTt npeameroM yemotpenust Cyna ICC; ecay mpUMeHEHUIO
MOoJJIeXAaT MPaBUJIa YCKOPEHHOM MPOLEAYPhl, B €0 MOJHOMOYUS BXOAUT
Ha3HaYeHUe eAMHOIMYHOro apoutpa. OnHako Cy/ BIpaBe Ha3HAYUTh U TPEX
apOUTPOB, MaXKe €C/Y CyMMa CIiopa HeBeJIMKa M OH MOIanaeT Mo IpaBua
YCKOPEHHON MPOLEIYPHI.

VYkazanHoe nonoxeHue ApoutpaxHoro pernameHTa /CC o KouuecTBe
apOMTPOB MOJYYMIIO MPOTUBOPEUYUBBIE OTKIUKU CO CTOPOHBI U3BECTHBIX
TEOPETUKOB U MPaKTUKOB. OIHU aBTOPHI OTMEYAIOT, YTO JAHHBIN IO/~
XOJI COOTBETCTBYET 001IEel (pr1ocodun YCKOPEHHOM Mpoueayphr’. B To
K€ BpeMsl €CTh U IPOTUBHUKM TAaKOT'O OrpaHMYCHUS] aBTOHOMUU BOJIK.
OHM NPUIEPXKUBAIOTCS MHEHUSI, YTO COIJIallieHUe CTOPOH TOJKHO MMETh
npeumyiectBeHHyto cuny'. Tak, ®. Bonke orMmeuaer, uto pepopma /CC
3alUTa CJUIIKOM JaJeKo, HaleJIMB YCMOTPEHME apOUTPaKHOTO MHCTUTYTA
MIPUOPUTETOM I10 OTHOLICHUIO K COMIAILIEHUIO CTOPOH: «[IpeHebpexeHue
ABTOHOMMEi1 BOJIM CTOPOH, KOTOPAsl SIBJISIETCS... OCHOBOIM apOMUTpaxa, Biie-
YeT PUCKU B YaCTU MCIIOJTHUMOCTH peleHust. [Ipourpasiiias CTOpoHa MOXET

" https://iccwbo.org/content/uploads/sites/3/2019/01 /icc-2017-arbitration-and-2014-medi-
ation-rules-russian-version.pdf

ICC Note to Parties and Arbitral Tribunals on the Conduct of the Arbitration under the
ICC Rules of Arbitration (1 January 2019), para. 110 (https://iccwbo.org/content/uploads/
sites/3/2017/03/icc-note-to-parties-and-arbitral-tribunals-on-the-conduct-of-arbitration.
pdf).

Banifatemi Y. Ch. 1. Expedited Proceedings in International Arbitration // Expedited Proce-
dures in International Arbitration (= Dossiers of the ICC Institute of World Business Law.
Vol. 16) / L. Lévy, M. Polkinghorne (eds.) (ICC Publication No. 793E). ICC Pub., 2017.
P.9-33.

Bonke F. Overriding an Explicit Agreement on the Number of Arbitrators — One Step Too
Far under the New ICC Expedited Procedure Rules? (22 May 2017) (http://arbitrationblog.
kluwerarbitration.com/2017/05/22/overriding-an-explicit-agreement-on-the-number-of-
arbitrators-one-step-too-far-under-the-new-icc-expedited-procedure-rules/).
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OTMEHUTH pellieHKe MO0 MPENsTCTBOBATh €ro UCIOJHEHUIO CO CChLIKOI
Ha TO, uTO (h)OPMUPOBaHKUE apOUTPAKHOIO TPUOYHAJIa HE COOTBETCTBOBAJIO
COIIAIIEHUIO CTOPOH...»"

JeficTBUTENILHO, TTOCIEACTBUEM TAKOTO TTOJIOXKEHUST ApOUTPAKHOTO
pernamenTa /CC sgBasieTCsl MOTEHLIMAI IJISI 3aTSITMBAHUST UCTTOJTHEHU S
PELIEHMS CO CChUIKAMU Ha HECOOTBETCTBUE IIPOLICIYPhI YCIOBUSAM apOu-
TPaKHOI'O COIJIAICHNSI, YTO MACT Bpa3pe3 ¢ MPUHLIMIIOM IIPOLIeCCyalbHOM
3((HEKTUBHOCTH, paan 00eCIeueHUsT KOTOPOI1 MpeX/ie BCETO U BBOAUIIOCH
MPaBUJIO O TIEPECMOTPE YKCIa apOUTPOB BOIPEKU COIJIALIEHUIO CTOPOH
00 0OpaTHOM.

Hexoropsle aBTopbl, HarpuMep M. Diiopec’, 0CTaTOYHO HEUTPATLHO,
O00BEKTUBHO U PA3HOCTOPOHHE CMOTPST Ha IPoGIeMy U MOIYePKUBAIOT,
YTO BOIPOC COOTHOLIEHUSI 3G (MEKTUBHOCTU M ABTOHOMUU BOJIM CIIOPHBIIA
M 0 €70 00OCHOBAHHOCTH CJIEAYET CYANTb, OLICHUB IMPAKTUKY MPUBEACHUS
B ucnoHeHue petreHunii ¢ yueroM cT. V(1)(d) Kousenmu OOH o npusna-
HUU 1 TIPUBEICHUH B UCIIOJIHEHUE MHOCTPAHHBIX apOUTPaKHbIX PEIICHUIA
(Hpro-Mopk, 10 uonst 1958 1.) (OcHOBaHMe IS OTKA3a B IIPUBEACHUN
B UCIOJIHEHUE, eclii GOPMUPOBAHME COCTaBa TPETEHCKOTO Cyda HE COOT-
BETCTBOBAJIO COIIALIEHUIO CTOPOH).

OnHakKo MoJIOXKUTETbHOU yepToit ApoutpaxkHoro pernamenta /CC o
cpaBHeHMIO ¢ PermamenToM CAS siBisieTcsl TO, YTO B BOIMPOCAX YCKOPEH-
HOI TIpOLIeNypPHI TTOCIEeIHEE CIIOBO OCTAETCS BO MHOTOM 3a CTOPOHAMMU:
I10 XOIaTaiICTBY CTOPOHBI IPMMEHEHME TIPaBUII 00 YCKOPEHHOI ITpoLieaype
MOXKeT ObITh MCKTI0UeHO. Tak, B coorBeTcTBMU O CT. 1(4) Ipunoxenus VI
K ApoutpaxkHomy pernameHTy /CC «[B] 11000€e BpeMsI B X01e apOUTPaskHOTO
npou3sBoacTBa Cya MOXET IIPUHSITh, 10 CBOSH MHUIIMATHBE WIK 110 3asIBJie-
HUIO OTHOM 13 CTOPOH M ITOCJIe KOHCYJIBTAllMK C COCTaBOM apOuTpaxKa 1 co
CTOPOHAMH, peliieHue o ToM, uTo [TojiokeHus: 06 yCKOPEHHOI Mpolieaype
He IoIJIeXaT MPUMEHEHMIO K TaHHOMY Jiej1y. B aToM ciiydae coctaB apou-
Tpaxa IMPOJOIKUT pacCMaTpUBaTh JeJI0, 3a UCKIIIOUEHUEM ClTydyaeB, KOraa
Cya 1ocyuTaeT, YTO HeOOXOIMMO 3aMEHUTh /U1 3aHOBO C(hOPMUPOBAThH
cocrtaB apouTpaxa». Takum 06pa3oM, €CJIU B CBSI3U C HAJTMYMEM BCTPEUHBIX
TpeOOBaHUI1 TMOO HOBBIX OOCTOSITEILCTB CIIOP OKAXETCSI CJOXKHBIM JJIst

' Bonke F. Op. cit.

> Flores M. Expedited Procedure under the 2017 ICC Rules: Does the ICC’s Priority for Effi-
ciency and Cost Effectiveness Come at the Expense of the Parties’ Rights? (13 January 2019)
(http://arbitrationblog.kluwerarbitration.com/2019/01/13/expedited-procedure-under-the-
2017-icc-rules-does-the-iccs-priority-for-efficiency-and-cost-effectiveness-come-at-the-
expense-of-the-parties-rights/).
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pa3peleHus] OTHUM apOUTPOM, OYIET BO3MOXKHO BEPHYTHCS K M3HAYATbHBIM
JIOTOBOPEHHOCTSIM, TIPENyCMOTPEHHBIM B apOUTpPaKkHOM coraieHuu. MH-
TEPECHO OTMETUTD, YTO O(UIIMATIbHAS CTATUCTHUKA CBUACTEILCTBYET O TOM,
YTO Aeja ¢ cyMMoil criopa MeHee 2 MutH nojii. CILIA paccmaTtpuBaiuch
€AUHOJMIHBIM apOUTPOM Jaxke A0 TOTO, KaK ObUIO BBEIECHO IOJOXKEHUE
00 yckopeHnHoit npouenype (80% nen B 2014 r., 81% nen B 2015 1., 75%
nenB2016rT.)".

YckopeHHBIe TIpolienyphl TIPEAYCMOTPEHBI TTPaBUJIaMU MHOTHUX POC-
CUICKNX U MHOCTPAHHBIX apOUTpaXKHBIX yupexaeHuii. Tak, m. 1 § 33
IIpaBun apbuTtpaxka MeXIyHapOAHBIX KoMMepueckux cnopoB MKAC
npu TIIIT P® npenycMarpuBaeT, 4TO IPU OTCYTCTBUM TOTOBOPEHHOCTHU
CTOPOH 00 MHOM, €CJIM pa3Mep TPeOOBaHMIT He MPEBBIIIACT SKBUBAJIEHT
50 TeIic. moy. CIIA, pa3doupaTeabCcTBO eia OCYILIECTBISIETCS C yUeTOM
0COOEHHOCTEe! YCKOPEeHHOM mporieaypbl. MHbIMU clioBaMU, OTAEIBHOTO
corjacusi CTOPOH Ha YCKOPEHHYIO Tpolieaypy He Tpeodyercs. [TyHKT 2
§ 33 HasBaHHbIX [IpaBua mpegycMaTpuBaeT, YTO «[1]eI0 MOMISKUT pa3-
pelIeHnI0, KaK IMPaBUIO, €IMHOJMYHBIM apOUTPOM, Ha3HAYaEeMBIM B ITO-
psiake, mpeaxycMorpeHHoM § 16 TTpaBuii». YrioMsiHyThIi naparpad Takoke
OrpaHUYMBAET payHIbl OOMEHa MMCbMEHHBIMU TIPOLIECCYaTbHBIMU 10~
KyMEHTaMH, a B YaCTU HEOOXOIUMOCTH MPOBEACHUS YCTHOTO CIYIIaHUS
yKa3bIBaeTCs, YTO pa30dUpaTeIbCTBO Aejia OCYIIECTBIISIETCS Ha OCHOBE
TOJIbKO MMCbMEHHBIX MaTepUaaoB 0e3 MPOBEICHUSI YCTHOTO CIyIIaHUS,
ecnu 0e3 HeoMmpaBIaHHOM 3a1ep>KKU HU OJHA U3 CTOPOH HE MOIPOCHUT €Tro
MPOBEICHUS WM TPETEHCKUI Cyl HE MOCUUTAET 1IeJIeCOOOPa3HBIM €TO
MPOBEJCHUE C YYETOM OOCTOSITENIbCTB Nejia. B ciryuae mpoBeneHusT yCTHOTO
CIYILIaHMS TTOCJIENYIOINE YCTHBIC CAYIIaHMSI, KaK MPaBUIO, HE TTPOBO-
nstcs. C y4eToM CIIOKHOCTU Aejla U MHBIX KOHKPETHBIX 0OCTOSITENILCTB,
BKJIIOYAst USMEHEHUE VI TOIOJTHEHUE JTI000i CTOPOHOI paHee 3asiBJIeH-
HBIX TpeOOBaHMI, TPETEUCKUIA Cyll MOXKET HE TTIOCYMTATD 11eJIECOO00Pa3HBIM
MPOBOAUTH YCKOPEHHOE pa30rpaTesbCTBO.

ITpumeuaTtenbHo, uTo [TpaBuia apouTpaxka BHyTpeHHUX criopoB MKAC
npu TIIIT P® u IMpaBuna apourpaxa crioptuBHbIX criopoB MKAC nipu
TTIIT PD nonoxeHunit 00 yCKOPEHHOM apOUTpake He CoaepXKar.

B ApbGuTtpaxHom periaameHTe Poccuitckoro apouTpaxkHOTO LIEHTpa
npu PoccuiickoM MHCTUTYTE COBpeMeHHOTo apouTtpaxa (manee — PAILL)

Ricardo F.J. The 2017 ICC Rules of Arbitration and the New Expedited Procedure Provi-
sions: A View from Inside the Institution // ICC Dispute Resolution Bulletin. 2017. Issue 1.
P. 70 (moctyrHo B UnTepHeTe 1o aapecy: https://www.iccmex.mx/uploads/17BUL1%20-
%20FERIS%?20article.pdf).
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YCKOPEHHOI TIpolieype MOCBsIIeHa Tieas TaBa (T71. 7). ApOUTpakKHBI
pernameHT PALL nmpenycMaTpuBaeT BO3MOXKHOCTb MPUMEHEHHUSI YCKOPEHHOM
MNpolenyphbl MpU lLieHe UcKa He 6osee 30 MJIH pyo. mJis uesei apouTpaxa
BHYTpeHHUX criopoB miaur 500 Teic. nosut. CLLA nis ueneit MexXayHapomgHOTo
KOMMepuecKoro apourpaxa (1. 2 ct. 64). B Apoutpaxtom periiamente PALL
YKa3bIBaeTCsl, YTO YCKOPEHHas Mpoleaypa apouTpaxa OCylIeCTBISETCS
0e3 MpoBeAeHUS YCTHBIX CAYIIAHUIA, TOJbKO Ha OCHOBAaHUM TOKYMEHTOB
U C OrpaHUYEHHBIM KOJIMUYECTBOM 3TAIllOB 0OMEHa CTOPOHAMM apOUTpaka
npoieccyalbHbIMU JoKyMeHTamu (1. 1 ¢T. 63). B coorBercTBUM € 11. 1
cT. 64 ApoutpaxkHoro permamenTta PALL yckopeHHas rpolieaypa apouTpaxa
MPUMEHSIETCS B Clydyae, eC/ii CTOPOHbI apOUTpaxa yKa3aau B apOUTpakHOM
COIJIAIIEHUH, YTO K CITOPAM MEXy HUMU JOJIKHA TTIPUMEHSIThCSI YCKOPEH-
Hasl TIpolieaypa apouTpaxa B COOTBETCTBUM ¢ ApOMTPaKHBIM perjlaMeHTOM
U 4TO CTOPOHBI apOUTpaxa MpsSIMO COTJIALIAIOTCS, YTO YCTHbBIE CIYLIAHUS
B paMKaxX YCKOPEHHOM Mpolleaypbl apouTpaxka He nposonstes. [Ipsmoe
CorJIallieHHe CTOPOH apOUTpaka 00 0TKa3e OT YCTHBIX CIYIIaHUI 1T TPU-
MEHEHMST YCKOPEHHOH MPOLIeAyPhI B pAMKax MEXKITyHAPOIHOTO KOMMepUe-
CKOT0 apOuTpaxa He TpedyeTcs. AHATOTUYHO APOUTPAKHOMY PETIAMEHTY
ICC B cooTBeTCTBUU C ApOUTpaXkHbIM periiaMmeHToM PALL ciopbl B pamkax
YCKOPEHHOI MpOoIeaypbl apOuTpaxa pa3peiialoTcs eAMHOINYHBIM apOou-
TpoM (1. 1 cT. 66), onHaKo, B oTianuune oT ApourpaxkHoro peramenTa /CC,
ApOuTtpaxHbiit periameHT PALL B kauecTBe MpeanoChlIKU MPUMEHEHUS
YCKOPEHHOM Mpolleaypbl TpeOyeT BKJIIOYaTh B apOUTPaKHOE COoIIallieHue
cooTBeTCTBYyIOIIee TTotoxeHue (1. 1 cr. 64). Kpome Toro, 1. 5 ct. 67 Ap-
outpaxHoro perjameHta PALl Bo MHOroM HalmoMMHAaET peryjimpoBaHue
Pernamenta CAS B yacTu Bompoca 10Ka3aTeJIbCTB: €CIU KOJUIETUSI apOUTPOB
He MoCYUTaeT HEOOXOAUMBIM, MIPENCTaBIEHUE KAKUX-TM00 JOTIOJIHUTE b~
HBIX OOBSICHEHUI M J0Ka3aTeIbCTB MOCJIe HaIlpaBAeHUS MTOCIEIHEro TPo-
IIeCCyaIbHOTO JOKYMEHTA He TOITyCKAeTCs; JOTIOTHUTEIIBHBIC O0BSICHECHMS
U 10KA3aTeJIbCTBA, MTONAHHBIE C HAPYIIEHUEM YKa3aHHOTO IMTyHKTA, TOJKHbBI
OCTaBJISIThCS 03 PACCMOTPEHMSI M BO3BPALlaThCsl CTOPOHAM 0e3 puooIie-
HUs K MaTepuajaM nefa.

PernameHnT ApOGutpazkHoro LeHTpa Ipu Poccuiickom coro3e mpoMBbII-
JICHHUKOB U MpeanpuHUMareseil He COIep>KUT MOJOXEeHU N, Kacaloluxcs
YCKOPEHHOU MPOLEIypHI.

PernamenT co3manHoro B amnpese 2018 r. poccuiickoro HanmoHanbHOTo
neHTpa crioptuBHOro apoutpaxka rmpu AHO «CrnoptuBHass ApouTpax-
Hag IManata» (nanee — HIICA) cogepXuT mnojioxXeHus1 00 YCKOpeHHOM
npoueaype (ri1. 8); Mpu 3TOM POCCUNCKUIT HALMOHATbHBIN CITOPTUBHBIN
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apburtpax Bo MHoro TiepeHsut Tpaguuuu CAS u ICC. Tak, . 3 4. 1 cT1. 71
PernamenTta HIICA nomnyckaet mpuMeHeHHe YCKOPEHHOM MpoLeayphl 1aXKe
B TeX CJIyJasix, KOrma o Heil He JOrOBOPUJIUCH (€CJIM CITOP BO3HUK B CBSI3U
1 B OTHOIIIEHUM CIIOPTMBHOI'O MEPOIPUSATHUS, IPOBOAMMOTIO B 3apaHee
YCTaHOBJICHHBIH TTepHUOa BPEMEHHU M B COOTBETCTBHUU C YTBEPXKICHHBIM OP-
TaHM3aTOPOM B peTJIaMEeHTe MEPOITPUSITHSI COPEBHOBATEILHBIM TpaprKOM
¥ HaTIPSIMYIO BIIMSIET Ha TTpaBa U MHTEPECHI CIIOPTCMEHOB, MHBIX YYACTHUKOB
CIIOPTUBHOI'O MEPOIPUATHS MO0 Ha IIEJTOCTHOCTh CIIOPTUBHOTO MEPO-
MIPUATHUS WU BUOa criopTa). B ykazaHHOM ciydae TpeTeUCKUI Cy, a 1o
ero (popmupoBaHusl — yrnojHomoueHHbI opraH HIICA, BripaBe B LieJisix
COOJTIOIEHMSI TTPaB U MHTEPECOB CYOBEKTOB CIIOPTA BBICIINX TOCTIKEHUA,
MpoheCcCHOHATBHOTO CIIOPTa, IO XOAATalCTBY OIHOM U3 CTOPOH MTPUMEHUTD
YCKOPEHHYIO IIPOIIeIypy apOuTpaxa.

ITpu aTom u. 3 c1. 72 Pernamenta HIICA npenycmarpusaer, uto Ilpe-
suauyM HIICA ¢ yueTom xapakTepa criopa U HEOOXOAUMOCTU TIPUHSTUS
OIepaTUBHOrO apOUTPAXKHOTO PEIICHUS MOXET MPEIT0XUTh CTOPOHAM
B paMKax YCKOPEHHOU IPOLIeAyPHl apOUTpaK eAMHOINIHBIM apOUTPOM.
OpnHako, KakK MbI BUIUM, TaKasg (POPMYIMPOBKA SIBIISICTCSI MEHEE CTPOTOM,
yeM aHajiornuyHasi B ApoutpaxHom peramente /CC. Ctatbs 73 PeriameHra
HIICA xacaeTcs yCTHBIX CIyIIAaHUI W TIpeaycMaTpuBaeT, YTO OHU TIpO-
BOIATCS, €CJIM MEXKIYy CTOPOHAMHU OTCYTCTBYET ITMChbMEHHOE COTJIAllICHUE
0 TIPOBEICHUHM apOUTpaka TOJIbKO Ha OCHOBAHUHY ITUCEMEHHBIX JOKYMEH-
TOB U XOTSI ObI OTHA M3 CTOPOH 3asiBUJIAa O MPOBEICHNN YCTHBIX CYIIAHUIA
B paMKax yCKOpPeHHOI nmpoueaypsl (4. 2). CoOOTBETCTBEHHO, MOXKHO IOBO-
puTh 0 ToM, yTo Pernament HLICA noctatouyHo 1IMPOKO obecrieunBaet
coOJTIoIeHNe TIPUHITUIIA aBTOHOMUU BOJIM CTOPOH B paMKaX YCKOPEHHOM
MPOLIETYPHI, XOTS TaKas IIpoleaypa MpUMeEHsIeTCs Jake Toraa, KOrma CTo-
POHBI O HE#l MPSIMO HE TOTOBOPWIIMCD.

I'oBops o0 TIpaBUIIax apOoUTpaka 3apyOoeKHBIX MTHOCTPAHHBIX IIEHTPOB,
cofepXallux MoJoXeHUs 00 YCKOPEHHOU Mpoueaype, HeJb3sl He OTMe-
T™ITh PeritameHT [OHKOHTCKOTO MEXAYHAPOIHOTO apOUTPakKHOTO LIEHTpa
(Hong Kong International Arbitration Centre (nanee — HKIAC)) nns an-
MUHHUCTPUPYEMBIX apouTpaxkHbIX pa3onpareabets (HKIAC Administered
Arbitration Rules') (maee — Perimament HKIAC), KOTOPHI CONEPKUT pe-
ryJvpoBaHue, MpOoTUBOMOJ0XHOe ApouTtpaxkHomy pernameHty /CC. Tak,
cT. 42.2(a) u (b) Permamenta HKIAC npenycMaTpuBaeT, 4YTO CIIOp MOIe-

' https://www.hkiac.org/arbitration/rules-practice-notes/administered-arbitration-rules/

hkiac-administered-2018-2#42
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KUT pa3peneHnIo eAMHOINYHBIM apOUTPOM, 32 UCKITIOUEHUEM CITyJaeB,
Korna apoUTpaxKHOe CorIalleHre MpeaIycMaTpuBaeT pa3pelieHue cropa
Tpems apoutpamu. Eciu apOutpaxkHoe corianieHue npeaycMaTpruBaeT
paspelieHue criopa tpems apoutpamu, HKIAC 1omkeH NpeaioXXuTh CTO-
pOHAM BBIPa3UTh CBOE COTJIACHE Ha pa3pellieHUE CTIopa OMHUM apOUTPOM.
Ecnu cTopoHBI He corTaiamTcsl Ha 3TO, CIop OyIeT pa3peiiaTbest TpeMst
apoutrpamu. Y HKIAC ecTb TakXe MOJHOMOUYMSI COKpaIllaTh MO CBOEMY
ycMoTpeHUIo yctaHoBlaeHHbIe PermamenTom HKIAC cpoku. Kpome Toro,
moJioXeHust 00 yckopeHHoi npouenype HKIAC orpaHMuMBAIOT payH/IbI
oOMeHa JOKYMEHTaMM 1 TI0 0011IeMy TTPaBUITY MCKITIOYAIOT YCTHOE CITyIla-
Hue (pellieHre BBIHOCUTCS UCKITIOYMTEIbHO HA OCHOBAHUY TOKYMEHTOB,
€CJIM KOJUIETUSI apOMTPOB HE PEIIUT, UTO MPOBEACHUE CAYIIAHMS LieJie-
Cc0o00pa3Ho).

ApOuTpaxHblil perflaMmeHT Hemelnkoil ”HCTUTYUMU MO apOUTPaKHO-
my geny (Deutsche Institution fiir Schiedsgerichtsbarkeit (manee — DIS))'
B [IpunoxeHnu 4 npeaycMaTpuBaeT BO3MOXKXHOCTD ITPOBEISHUS apOuTpaxka
B TIOPSIIKE YCKOPEHHOM MPOTENTYPhI, OMHAKO HE COAEPKUT CYIIECTBEHHBIX
OTpaHWYEHUIT aBTOHOMUU BOJIU. [loxkanyil, e IMHCTBEHHBIM TTPUMEPOM
TaKoOro orpaHuyeHus aBistorces cT. 3 u 4 [MpunoxeHus 4 ApOoUTpakHOro
pernamenTa DIS, Tae roBOPUTCS, YTO Y CTOPOH CYIIECTBYET TOJILKO OIUH
TMOTIOJTHUTEILHBIN payHI oOMeHa JOKYMEHTaAaMH M TOJBbKO OTHO YCTHOE
CITylIaHueE.

ApOuTpaxHbIit perjaMeHT BeHCKOro MexxayHapoaHOTO apOUTPaKHOTO
nenTtpa (Vienna International Arbitral Centre (nanee — VIAC))® (nanee —
BeHckue npaBmiia) aHATOTMIHO HE COAEPIKUT CYIIIeCTBEHHBIX OTpaHNICHU
ABTOHOMUMU BOJIU MPY YCKOPEHHOI mpouenype. Tak, ct. 45(1), (5) BeHckux
MpaBWJI IIPEyCMaTPUBAET, YTO YCKOPEHHAas TIPOLeypa MPUMEHSIETCST TOJTb-
KO TIpU YCJIOBUM JOTOBOPEHHOCTHU CTOPOH (a He mo yecmoTtpeHuto VIAC);
BO3MOKXHOCTh paCCMOTPEHUS Jiejla eAMHOJIUYHBIM apOUTPOM CYIIICCTBYET
TOJILKO MPU OTCYTCTBUU JTOTOBOPEHHOCTU CTOPOH 00 oopatHOM. Cpenu
npolieccyaabHbIX OTPAHUYEHUI, YCTAHOBIEHHBIX CT. 45(9), MOXHO OTMe-
TUTb TOJIBKO OIWH ITOTOJTHUTEIbHBIN payHI 0OMeHa TOKYMEHTAMM, TOJIbKO
OIIHO YCTHOE CJIyIIIaHWe, HEBO3MOXKHOCTh HAIIPaBJICHMS ITPOIIECCYaTbHBIX
JIOKYMEHTOB TTOCJI€ YCTHOTO CITyIIaHUsI.

' http://www.disarb.org/EN/16/rules/2018-APBUTPAXKHbIV-PETJITAMEHT-IMC-
JENCTBUTEJIEH-C-1-MAPTA-2018-id41

https://www.viac.eu/images/documents/vienna_rules/FINAL_Wiener_Regeln_2018_
Brosch%C3%BCre_Russisch.pdf
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Takum 06pa3om, orpaHUYEHNE AaBTOHOMUU BOJIM CTOPOH B LIEJISIX TI0-
BBIIIIEHUST POIIECCyaTbHOM 3(D(HEKTUBHOCTH SIBJISIETCS] paCTIPOCTPAaHEHHOMN
MPaKTUKOM, OTHAKO JaJIeKO He BCe apOMTPaKHbIE MHCTUTYTHI UIYT I10 3TOMY
MyTH, 1 000OCHOBAHHOCTD MOJAOOHOT0 paccTaBIeHUs] TPUOPUTETOB B psizie
CJTy4aeB BBI3bIBAET CITOPHI.

4. Ilpennaraemble pemeHus

Kak mbl BuguM, PerinameHT CAS CyllecTBEHHO OrpaHUYMBAET aBTO-
HOMMIO BOJIM CTOPOH: HET BO3MOXXHOCTH BBIOPATh MECTO apOUTpaxka, HeT
BO3MOXHOCTH KOPPEKTHPOBATh CITMCOK CBUIETEICH U 9KCIIEPTOB, HET
BO3MOXHOCTH 3asIBJICHUST HOBBIX 10Ka3aTeJIbCTB.

OaHako B MOAABJISAIONIEM OOJIBbIIMHCTBE ClIydaeB MMEHHO PeriamMeHT
CAS, a He apObuTpakHbII TpUOYHAJ 3a/1aeT TaKUe XKECTKHE paMKU B YaCTH
Mopsiika BeACHUs poliecca, PeACTaBIeHUS 10Ka3aTeIbCTB M XOAaTaliCTB.

AHAJIOTMYHbIE OrPAaHNUYEHNST aBTOHOMUH BOJIM CONEPIKATCS U B IIPABUJIaX
YCKOPEHHOI ITPOLIEAYPhl MHOTUX POCCUICKUX U 3aPyOesKHBIX apOUTPasKHbIX
WHCTUTYTOB.

ABTOD CUMTAET, YTO B CJIydae, €CJIM OrpaHMYSHUE TIPEIyCMOTPEHO periia-
MEHTOM apOUTPAXKHOTO MHCTUTYTA, €r0 MOXHO CYMTATh COIIACOBAHHBIM.
Bonee Toro, aTo mpsimo cieayet n3 1. 13 1. 7 3akona PD ot 7 mionsa 1993 T.
No 5338-1 «O MexxayHapomHOM KOMMepUYeckoM apoutpaxe»: «[Ipasumna
apOuTpaxa, Ha KOTOpbIE CChUIaeTCs apOMTPaKHOE CorjlallieHue, paccMa-
TPUBAIOTCSI B KAYE€CTBE HEOThEMJIEMOI1 YacTH apOUTPasKHOIO COIJIAIlIeHUSI.
YcioBusi, KOTOpbIE B COOTBETCTBUM C HACTOSILMM 3aKOHOM MOTYT OBITh
OTIpeJieIeHbI TOJIKO TIPSIMBIM COTJIAIlIEHUEM CTOPOH, HE PACCMaTPUBAIOTCS
B Ka4eCTBE HEOThEMJIEMOI1 YaCTH apOUTPaKHOTO COIJIAllIeHUs, €CJIM OHU
BKJIIOYEHBI B IIpaBUJIa apOUTpaKa, HO B OTHOLIEHUHN UX OTCYTCTBYET IIPSIMOE
coralleHue CTOPOH»'.

Takum oOpa3oM, ciaeoBaHKE MTyCTh U CTPOTUM TIpaBUJIaM perjaMeHTa
HE MOXKET SIBJISITbCS HapyllIeHWeM TpaBa Ha Hajylexallee pa3oupaTeiib-
cTBO. IMEHHO MMO3TOMY OIBIT BKJIIOYEHUsI B PErIaMEHT OrpaHUYCHUI
B OTHOIIICHWU CITEIIMATN3UPOBAHHOTO CITOPTUBHOTO apOMTpaxka JOITy-
CTMMO UCITOJIb30BaTh B paMKaX YCKOPEHHBIX MPOLeTyp B KOMMEPYECKOM
apouTpaxe.

UYto xe KacaeTcsl CUTyalluii, KOTa TaKoe OrpaHuYeHKUe He TPeayCcMo-
TPEHO PErJIaMEHTOM, TO OCTOPOXKHOCTh apOUTPasKHOIO TpUOYHAJIa B 4aCcTU

1
AHaJIOTMYHOE TIPABUJIO COMEPXKUTCS B 4. 12 ¢T. 7 DeepalibHOTO 3aKOHA 00 apOUTpaxe.
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cobmoneHns (byHIAMEHTAJbHBIX TTPOIIECCYaTbHBIX TIPAB CTOPOH MOKET
ObITb 000CHOBAHHO¥A.

OmHaKOo MITH 110 ITYTH PETYJIMPOBAHMS BCEX MPOLIECCYATbHBIX MeJToUei
B perjaMeHTax OblI0 Obl HEOOOCHOBAaHHBIM pellieHreM. B aToit yactn Mox-
HO COTJIaCUTHCS CO CHECINATNCTaMU, KPUTUKYIOIIMMH ITyTh, Ha KOTOPBII
BCTaJIM HEKOTOPHIE BEAyIIe apOUTPakKHBIC MHCTUTYTHI B TTOITBITKE TIPE-
YCMOTPETh BCE BO3MOKHBIE BOITPOCHI'.

ABTOD TpenaracT apouTpaM B LIEJISIX MUHUMU3ALIMU PUCKOB MTOCIEIYI0-
el OTMEHBI peIICHMST IO Havajla apOMTpaXka, Ha CTaINU TaK Ha3bIBacMO
case management conference (OpraHU3allMOHHON KOH(MEPeHIINN YYaCTHUKOB
Cropa Ha paHHEM 3Tare pa3oupaTesIbCTBa), YETKO YCTAHOBUTH KOJTMYECTBO
payHIOB 0OMeHa IMpoliecCyaJbHBIMU TOKYMEHTAMU, TTOPSIIOK MPeaCTaB-
JICHWST TIOKa3aHWI CBUACTEICH 1 3KCIIEPTOB, HEOOXOAUMOCTh UX TIepe-
KPECTHOTO IOMPOCca, BO3MOXKHOCTh M3MEHEHUS KOJIMYECTBA CBUICTEIICH,
a TakKe 00CYIMTh CO CTOPOHAMU MPOLIENyPY NCTPeOOBAHMST TOKA3aTEIbCTB
u npumeHuMocTb [pasmt MALIO’ 6o IMpaxkckux npaswr’. Eciau ajist Heko-
TOPBIX apOUTPAXKHBIX MHCTUTYTOB TIPEIBAPUTEIIEHOE COTTIaCOBaHME TaHHBIX
BOIIPOCOB SIBJISIETCS CTAHAAPTHBIM ITPABUJIOM, B IPYTUX MHCTUTYTAX 3TO
penKo npakTukyetcs. Takne o0s13aTeIbHbIe ITpeaBapUTeIbHbIC ITPOLIETY DI
TMO3BOJISIIOT COXPAHUTD OalaHC MEXAY MpoliecCyanbHOM 3(P(PEeKTUBHOCTHIO
¥ aBTOHOMUEH BOJIM, Taf0T BO3MOXKHOCTh HE TIeperpykaTh PerIaMeHT CTPO-
TUM pEeTYJIMPOBaHUEM U M30€XKAaTh 3JI0YITOTPeOIeH CTOPOH. JIOCTUTHYThIE
JIOTOBOPEHHOCTU MOAPOOHBIM 00pa30M MUCbMEHHO (PUKCUPYIOTCS B TTPO-
LeccyaJabHBIX TTPUKa3ax TPETEMCKOro cya.

Takum oOpa3oM, aBTOp BUAUT pellieHUe Mpo0JieMbl HAXOXASHMsI 0a-
JlaHca MexXny due process, procedural efficiency v party autonomy B oTKase
OT KECTKOTO PETYJIMPOBAHMSI ITPOLIECCYATBHBIX BOIIPOCOB apOUTPasKHBIMU
periaMeHTaMu; apOUTpaM CleayeT MOOIIPSITh AaBTOHOMUIO BOJIU CTOPOH
TIOCPEICTBOM COTJIACOBAHMS MaKCMMAJIBHOTO YKCJIa BOIIPOCOB B paMKax

Knight S., Bury B. Hong Kong Arbitration Week Recap: Has the Proliferation of Institutional
Rules Caused International Arbitration to Lose Its Way? (22 October 2019) (http://arbitra-
tionblog.kluwerarbitration.com/2019/10/22/hong-kong-arbitration-week-recap-has-the-
proliferation-of-institutional-rules-caused-international-arbitration-to-lose-its-way/).

TTpaBuna MexayHapoaHoit accouunanuu opuctos (MAK) o nojyyeHuo nokasa-
TEJbCTB B MeXIyHapoaHoM apoutpaxe (https://www.ibanet.org/Document/Default.
aspx?DocumentUid=D93AED22-2A27-4B1A-8455-D4971 1 F66C18).

[TpaBuiia mosydeHusT TOKa3aTeIbCTB B MEXKIYHAPOIHOM apOUTpaxe, OCHOBAaHHbBIE HA
WHKBU3UIIMOHHOU Mogenu miporiecca ([Tpaxkckue mpasuna) (http://praguerules.com/
upload/medialibrary/5cc/5cc80b7187230f9bb1206aac5b01{614.pdf).
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case management conferences, KOTOpble B HACTOsIIEE BPeMsI, K CcoxXalle-
HUIO, TaJIeKO He BO BCEX MHCTUTYTAX SIBJISTIOTCST 00sI3aTeIbHBIMU. JlaHHOE
MpeIIoXKeHNE, BEPOSITHO, ITOMOXET M30eXKaTh TOro, 4TO apOUTpakKHbBIC
LIEHTPBI B 00pw0e ¢ due process paranoia noiinyt no ytu CAS, a UMEHHO
I10 MYTH U3JIMILIHE XECTKOr0 yPeryJInpoBaHusI IIPOLIECCYaTbHbIX BOIIPOCOB
MOCPEICTBOM CBOMX periaMeHTOB. Haimuume XXeCTKUX IPpoliecCyalTbHBIX
OrpaHMYECHUI HaXOMAUTCS B IMIPOTUBOPEUNHN C TIPUPOJON U OCHOBHBIMU
LIEHHOCTSIMM MEXXIYHApOIHOTO apouTpaxa.



ARBITRATING WITH INSOLVENT PARTIES
IN THE EUROPEAN UNION - DIFFERENT PERSPECTIVES
ON CONFLICT OF LAWS QUESTIONS

STEFAN KROLL,
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at Bucerius Law School (Hamburg, Germany)

The author analyses how the opening of insolvency proceedings in respect of
one of the parties may in fluence the arbitral proceedings. The author emphasises
the conflict of laws issue, i.e. which law should govern the interaction between the
insolvency and the arbitral proceedings in a cross-border context. Considering
that not all mandatory provisions of insolvency law constitute part of a respective
state’s public policy, the author shows that the approach of arbitral tribunals may
differ from that taken by state courts.

Keywords: arbitration and insolvency; arbitrability; jurisdiction of an arbitral
tribunal, conflict of laws, public policy.

O O

Aemop anaausupyem, kaxum o6pazom 8030ycderue npouedypsvl OAHKPOM -
cmea 6 OmHouleHUU 00HOU U3 CIMOPOH MOJICEM NOBAUAMb HA APOUMPANCHOE
pasbupamenvscmeo. Ocobblil aKyeHm coeaan Ha KOAAUSUOHHOM dCHeKme: KaKoe
npago 00AICHO PecyAUpo8ams 83AUMOCEI3b MeHcOy OAHKPOMHOU U apoumpaic-
HOUI npoyedypamu 6 mpancepaHuuHom Konmexcme. [lpunumas 6o enumanue,
4mo He 8ce UMNepamueHvle HOpMbl KOHKYPCHO20 NPAsa npedcmasasiiom coboi
yacms nYOAUUHORO NOPAOKA COOMEEMCMBYIOUell CMPAHbL, ABMOP 0eMOHCIPU-
pyem, umo nooxo0 mpemeicKux cy0oe Mojcem omau4amoscs om mozo nooxooa,
KOMOPbLi UCNOAB3YEMCsL 20CYOAPCIMBEHHBIMU CYOAMUL.
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Knroueswie crosa: apoumpaxc u 6aHKpomcmeo; apoumpaduabHOCMb; KOM-
nemenyus mpemeiickoeo cyoa; KoAAU3UOHHOe NPaso,; NyoauUHblil NOPAJOK.

O O

1. Introduction

The insolvency of a party which has submitted to arbitration to settle its
disputes raises difficult questions even in situations which do not involvean
international element. This is primarily due to the fact that the objectives
and principles of insolvency law not only differ fundamentally from those
of arbitration law, but are often even diametrically opposed. In such a case,
the objective is to reach an appropriate balance between these conflicting
principles and the interests of the various parties protected by them.

The problems associated with achieving such a balance are more severe
in cross-border situations, i.e. when the place of arbitration and the place in
which the insolvency proceedings are opened are in different countries. In
such cases, the first question is whether the foreign insolvency proceedings
are to be “recognized”, and according to which law their effects on the ar-
bitral proceedings in general are to be determined. This involves, inter alia:
the potential effects on the obligation to arbitrate and the enforceability of
an award (arbitrability / right to terminate); its personal scope (extension to
administrator); potential modification of the procedure resulting from the
involvement of new parties (stay); or limitations as to the admissible relief
(declaratory relief). In the case of a German place of arbitration, the laws ap-
plicable to these questions can theoretically be (in addition to German law as
the law of the place of arbitration): the law of the place where the insolvency
proceedings were instituted, i.e. the lex fori concursus; the law applicable to
the insolvent party, i.e. the law of the place of its habitual residence or its
incorporation; or the law applicable to the arbitration agreement, to name
the most important ones. Practically, these questions are often relevant be-
cause individual national legal systems often come to different results when
balancing the various interests involved.

The effects of this phenomenon were illustrated in the various proceedings
resulting from the insolvency of the Polish company Elektrim. In its dispute
with Vivendi over the failed acquisition of shares in a subsidiary, the effects
of Elektrim’s insolvency on two ongoing sets of arbitration proceedings had
to be evaluated not only by the two arbitral tribunals, but also by the courts
in Switzerland, England, France and Poland, all of which came to different
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conclusions. In that context, the English courts had to deal with the relevance
of European insolvency law for various of these issues. In particular, they dealt
with questions about the interplay of Art. 15 and 4(2)(e)(f) Regulation (EC)
1346/2000' and the underlying problem of characterisation’. At first glance,
the European legislator appears to have dealt with the questions arising from
the Vivendi / Elektrim dispute by amending Article 15 of Regulation (EC)
No 1346/2000 to Article 18 of Regulation (EU) 2015/848°. However, a closer
look at the academic writings, the legal regulations and their commentary
shows that this is, at best, only partially the case’.

After a brief overview of the effects of insolvency proceedings on the
settlement of disputes by arbitration under German law and various other
legal systems (Section 2), and taking into account the various rulings in the
Vivendi / Elektrim dispute, insofar as they relate to Regulation (EC) 1346,/2000
(Section 3), this article will deal with the treatment of the issue in the relevant
provisions of the new Regulation (EU) 2015/848 (Section 4). The application
of the standards by the state courts will first be examined, both for pending
arbitration proceedings (Section 5) and for those which are only initiated
after the opening of insolvency proceedings (Section 6), before their binding
effect for arbitration tribunals is discussed (Section 7).

2. Outline of the Most Important Consequences of Insolvency
Proceedings for the Binding Effect of Arbitration under German
and Foreign Law

German insolvency law has traditionally taken a relatively arbitration-friend-
ly approach. In essence, procedural party autonomy which shapes arbitration
law is protected as far as possible. It is only subject to restrictions where such
restrictions are absolutely necessary to achieve the mandatory requirements
of insolvency law’. This approach takes account of two facts. First, only the

' Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings, OJ EC
0f 30.6.2000, L 160/1.

See also Pfeiffer, ’Insolvenzer6finung und internationale Schiedsverfahren®, in Flitsch ez. al
(eds.), Festschrift fiir Jobst Wellensiek zum 80. Geburtstag (C.H.Beck, 2011), 819 (824).

> Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015
on insolvency proceedings (recast), OJ of the EU of 5.6.2015, L 141/19.

For an even more negative assessment of Swiss international insolvency law, see Naegeli/
Vorburger, Austrian Yearbook of International Arbitration 2016, 143 (145).

See generally on the relationship between insolvency law and arbitration in German law:
Flother, Auswirkungen des deutschen Insolvenzverfahrens auf Schiedsverfahren und
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central principles of insolvency law are mandatory law or even belong to the
ordre public, such as the principle of equal treatment of creditors'. Second,
party autonomy on which arbitration is based is equally protected by Article 2
of the German Constitution as a legal principle, so that any limitation re-
quires a justification. In principle, all disputes under insolvency law that do
not concern the insolvency proceedings themslves and their administration
are objectively arbitrable’. At the same time, the original debtor does not lose
its subjective arbitrability by the initiation of insolvency proceedings. Only the
power of disposal over the assets of the debtor is transferred to the insolvency
administrator who is, from then on, responsible for administering the estate of
the debtor’. However, there is case law which holds that the administrator is in
principle also bound by the arbitration agreements concluded by the debtor®.

Schiedsabrede (Effects of German insolvency proceedings on arbitration proceedings
and agreements), 2001, p. 1 et seq.; Aufdermauer, Schiedsgerichtsbarkeit und Insolvenz in
Deutschland (Arbitration and Insolvency in Germany), 2013, p. 19 et seq..; Schmitz, Schieds-
verfahren und Insolvenz (Arbitration proceedings and insolvency), 2016, p. 32 et seq. ; Rie-
del, Insolvenz in nationalen und internationalen Schiedsverfahren (Insolvency in National
and International Arbitration Proceedings), 2015, p. 7 et seq.; Schultze- Moderow, Schieds-
verfahren und Insolvenz, (Arbitration Proceedings and Insolvency), 2017, p. 33; still on the
old law of Jestaedt, Schiedsverfahren und Konkurs (Arbitration Proceedings and Bankrupt-
cy), 1985, p. 1 et seq.; on Swiss law and comparative law Giinter, Internationale Schieds-
gerichtsbarkeit und Insolvenz (International Arbitration and Insolvency), 2001, p. 69 et seq.;
Vorburger, International Arbitration and Cross-Border Insolvency, p. 97 et seq.

' German Federal Court (Bundesgerichtshof, BGH), Decision of 14 November 1996 — IX
ZR 339/95, Neue Juristische Wochenschrift (NJW) 1997, 524 (527): “The only decisive
factor for German public order is that ... the principle of equal treatment of creditors is up-
held”; BGH, Decision of 29 January 2009 — 111 ZB 88/07, Entscheidungen des Bundesg-
erichtshof in Zivilsachen (BGHZ) 179, 304 (para. 21); OLG Stuttgart, Decision of 5 No-
vember 2013 — 1 Sch 2/11, Zeitschrift fiir Schiedsverfahren (SchiedsVZ) 2014, 307 (308);
similarly also for English law, British Eagle International Air Lines Ltd v. Cie Nationale Air
France [1975] 1 WLR 758: “[C]ontracting out of the provisions... for the payment of unse-
cured debts pari passu... must, to my mind, be contrary to public policy”; for American law
Victrix SS Co. v. Salen Dry Cargo AB, 825 F.2d 709, 714 (2d Cir. 1987): “...their enforcement
would conflict with the public policy of ensuring equitable and orderly distribution of local
assets of a foreign bankrupt”.

See only Aufdermauer, Schiedsgerichtsbarkeit und Insolvenz in Deutschland, 2013, p. 19 ff.;
Schmitz, Schiedsverfahren und Insolvenz, 2016, p. 38 ff.

For better readability, only the masculine form is used in the following to represent all gen-
ders.

So already Reichsgericht (Supreme Court of the German Reich), Decision of 8 July 1932 —
VII49/32, Entscheidungen des Reichsgerichts in Zivilsachen (RGZ) 137, 109 (111); BGH,
Decision of 25 April 2913 — IX ZR 49/12, Neue Zeitschrift fiir Insolvenz- und Sanierungs-
recht (NZI) 2013, 934 (935); BGH, BGHZ 179, 304 (marginal 11); Regional Court (Land-
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These arbitration agreements are not terminable contracts within the meaning
of sections 103, 113 of the German Insolvency Act (hereinafter — InsO)' or
mandates or contracts of agency in the meaning of section 115 InsO*°. Only
the rights to which the insolvency administrator is originally entitled, such as
the rights of rescission under sections 129 et seq. InsO*, or the right to chose

gericht, LG) Saarbriicken, Decision of 3 December 2015 — 4 O 243/12. SchiedsVZ 2016,
111 (114); Aufdermauer, Schiedsgerichtsbarkeit und Insolvenz in Deutschland, 2013, p. 50 ff.

Section 103 InsO | Option to be Exercised by the Insolvency Administrator

(1) If a mutual contract was not or not completely performed by the debtor and its other par-
ty at the date when the insolvency proceedings were opened, the insolvency administrator
may perform such contract replacing the debtor and claim the other party’s consideration.

(2) If the administrator refuses to perform such contract, the other party shall be entitled to
its claims for non-performance only as an insolvency creditor. If the other party requires the
administrator to opt for performance or non-performance, the administrator shall state his
intention to claim performance without negligent delay. If the administrator does not give
his statement, he may no longer insist on performance.

Section 113 InsO | Termination of Employment

An employment relationship may be terminated by the insolvency administrator and by the
other party irrespective of any agreed duration of such contract or agreed exclusion of the
right to routine termination. If no shorter period has been agreed, the period of notice shall
be three months to month’s end. If the administrator terminates such contract, the other
party may claim damages as an insolvency creditor for premature termination of the em-
ployment.

Section 115 InsO | Expiry of Mandates

(1) Any mandate ordered by the debtor referring to the property forming part of the insol-
vency estate shall expire upon the opening of the insolvency proceedings.

(2) If suspension of such mandate would cause a risk, the mandatory shall continue to per-
form the mandated transaction until the insolvency administrator is able to otherwise take
care of such transaction himself. For this purpose the mandate shall be deemed to contin-
ue. The mandatory may claim reimbursement of his expenses incurred for such continua-
tion as a preferential creditor.

(3) As long as the mandatory is not at fault in being unaware of the opening of insolvency
proceedings he shall benefit from the presumption that the mandate continues. The manda-
tory shall rank among the insolvency creditors with his reimbursement claims arising from
such continuation.

On the similar legal situation in Switzerland, Giinter, Internationale Schiedsgerichtsbarkeit
und Insolvenz, 2001, p. 208 et seq.

*  BGH, Decision of 17 October 1956 — IV ZR 137/56, NJW 1956, 1920 (1921);

Section 129 InsO | Policy

(1) Transactions made prior to the opening of insolvency proceedings and disadvantag-
ing the insolvency creditors may be contested by the insolvency administrator under sec-
tions 130 to 146.

(2) An omission shall be deemed equivalent to an active transaction.

276



Arbitrating with Insolvent Parties in the European Union

performance according to section 103 InsO, are not covered by the binding
arbitration clause'.

In order to prevent the discrete enforcement of individual claims and to
ensure equal treatment of all creditors of the same class, the creditor must file
his insolvency claims with the insolvency administrator so they are included
in the general schedule of claims before he can further enforce them in arbi-
tration proceedings’. In addition, if the insolvency administrator disputes the
claims raised, any claim for payment shall be converted into an application to
determine the existence of a claim and be included in the schedule of claims.
That reflects the fact that the arbitration is not intended to be a discrete en-
forcement of an individual claim, but that enforcement is sought within the
context of the insolvency scheme.

As aresult , German insolvency law is much more arbitration-friendly
than the law of many other countries in Europe and beyond’. In some
European jurisdictions, the commencement of insolvency proceedings
eliminates the arbitrability of all disputes with the insolvent party by re-
moving its ability to be party to such proceedings (subjective arbitrability)*.
Others consider the arbitration agreement to become invalid with the start
of insolvency proceedings or declare the initiation and continuation of
arbitration proceedings to be inadmissible, without giving any particular
legal justification’. In addition to Portuguese law®, international arbitration
practice has been concerned in particular with the version of Art. 142 of
the Polish Bankruptcy and Restructuring Law (PBRL old version) valid
until 1.1.2016. It played a central role in the disputes described below in
connection with the insolvency of Elektrim’. Under the new Polish law,

' BGH, Decision of 30 June 2011 — 111 ZB 59/10, SchiedsVZ 2011, 281.

> Schultze-Moderow, Schiedsverfahren und Insolvenz, 2017, p. 174.

> See the overviews of Austrian, Swiss, French, (now revised) Polish, English and American

law in Schmitz, Schiedsverfahren und Insolvenz, 2016, p. 111 et seq.

For example, in Latvian law; see Sec. 5 (1) No. 8 of the Latvian Arbitration Act of 1.1.2015;
on the possible loss of subjective arbitrability under Art. 142 of the old version of the Polish
Bankruptcy and Restructuring Law (PBRL old version) see Swiss Federal Court, Zeitschrift
fiir Wirtschaftsrecht ZIP (ZIP) 2010, 2530.

For an overview of different approaches see Vorburger, International Arbitration and Cross-
Border Insolvency, p. 97 et seq.

With regard to Art. 87 (1) of the Portuguese insolvency law Swiss Federal Supreme Court,
BGE 138 111 714; see also Naegeli, ASA Bulletin 2013, 372 fT.

See below; the name of the law was changed as well from Bankruptcy and Reorganization
Law to Bankruptcy Law and was amended by the Act of 5 May 2015, the Restructuring
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the opening of insolvency proceedings no longer leads to the invalidity of
the arbitration agreement or the loss of the subjective arbitrability of the
insolvent party. Pursuant to Art. 147(a)(1) PBRL, however, the insolvency
administrator may terminate the arbitration agreement prior to the com-
mencement of arbitration proceedings if arbitration proceedings would
impede the insolvency proceedings. The latter is especially the case if there
are insufficient assets to cover the costs of arbitration'.

In English and American law, a party’s filing for insolvency leads to an
automatic “stay” of any pending arbitration proceedings and precludes the
initiation of new proceedings. However, the cancellation of this “stay” can
then be applied for in court’. At least in the USA, the courts are obliged to
allow arbitration proceedings if they do not run counter to the objectives of
the insolvency proceedings’.

This brief overview makes it clear that the admissibility and the form of
arbitral relief for disputes with an insolvent party depends to a considerable
extent on the applicable insolvency law. In court proceedings, the deter-
mination of the latter is governed by the respective rules of international
insolvency law or other relevant private international law standards. In
Germany, these are the Regulation (EU) 2015/848 for insolvency proceed-
ings in other European Union states, while sections 353 InsO et seq. will
be applied for proceedings in third countries. Whether these rules can also
apply to arbitral tribunals or whether they can develop their own conflict
of law rules is discussed below".

Law (Dz.U. z 2015 r. poz. 978); see https://globalarbitrationnews.com/arbitration-in-po-
land-after-the-2015-amendments-of-the-code-of-civil-procedure-and-the-bankruptcy-
law-20160407/ — nevertheless the same abbreviation is used here for both laws.

Art. 147(a)(1) PBRL provides in its pertinent part ,,... if, at the day of the declaration of bank-
ruptcy, arbitration proceedings have not been initiated, ... a liquidator may withdraw from
the arbitration agreement, if the recovery of claims before the arbitral tribunal hampers the
liquidation proceedings, particularly when the existing asses make it impossible to cover the
cost of initiation and conduct of arbitration proceedings”.

’ For English law see Section 349A of the Insolvency Act; High Court VTB Bank (Austria) AG
v. Kombinat Aluminijuma Podgorica A.D. (in bankruptcy), [2015] EWHC 750 marginal 50 et
seq. with a detailed discussion of the decisive factors for the exercise of discretion; see also
Schmitz, Schiedsverfahren und Insolvenz, 2016, p. 131 ff.; for American law, see 11 U.S.C.
§ 362; Schmitz, Schiedsverfahren und Insolvenz, 2016, p. 137 ff.

> See only In re U.S. Lines, Inc., 197 F.3d, 640 (1999).
*  See under VIL.
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3. Practical Problems in Determining the Applicable
Insolvency Law Using the Example of Elektrim

The conflict of laws problems that can arise in the context of cross-border
proceedings are almost paradigmatically demonstrated in the various pro-
ceedings between Vivendi and Elektrim in connection with the failed acquisi-
tion by Vivendi of a stake in the Polish telecommunications company PTC.
In several agreements, Elektrim had promised Vivendi the sale of its shares
in PTC, but in the end sold the shares to third parties. As a result, Vivendi
had initiated two sets of arbitration proceedings against Elektrim and other
companies, one in Switzerland and one in England. Shortly before the oral
hearing in both sets of proceedings, Elektrim applied for the opening of
insolvency proceedings in Poland under its own administration. Elektrim
simultaneously challenged the jurisdiction of the arbitral tribunals, citing
Art. 142 PBRL old version'. According to the English translation used in the
English proceedings, Art. 142 PBRL stated: “Any arbitration clause concluded
by the bankrupt shall lose its legal effect as at the date bankruptcy is declared
and any pending arbitration proceedings shall be discontinued™”.

In the Swiss proceedings, the arbitral tribunal declared that it lacked ju-
risdiction, citing Art. 142 of the old version of the PBRL. The Swiss Federal
Supreme Court dismissed the annulment proceedings against this negative
decision on jurisdiction. Interpreting Art. 142 PBRL old version, it char-
acterized the relevant question as one of the subjective arbitrability which,
according to Swiss private international law, is governed by the domestic law
of the respective party. This led to the application of Polish law and thus to
a finding of a lack of jurisdiction of the arbitral tribunal, due to Elektrim’s
lack of subjective arbitrability. Vivendi had argued, however, that the relevant
question was the validity of the arbitration agreement to which Art. 187 PILA’

For a more detailed account of the dispute, see the judgment of the English High Court,
Josef Syska acting as the Administrator of Elektrim S.A. (in Bankruptcy) et al. v. Vivendi Univer-
sal S.A. & Ors., [2008] EWHC 2155; for the progress of the proceedings see Markert, Con-
temporary Asia Arbitration Journal 2009, 217 (225 et seq.).

High Court, Josef Syska acting as the Administrator of Elektrim S.A. (in Bankruptcy) et al. v.
Vivendi Universal S.A. & Ors., [2008] EWHC 2155, Rn. 6.

*  Art. 187 PILA (Private International Law Act)
VIII. Decision on the merits
1. Applicable law
'"The arbitral tribunal shall rule according to the law chosen by the parties or, in the ab-
sence of such choice, according to the law with which the action is most closely connected.
*The parties may authorize the arbitral tribunal to rule according to equity.
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was applicable. In this case, this would have led to the arbitration agreement
being deemed to be effective, since at least under Swiss law, the effectiveness
of the arbitration agreement is not affected by the opening of insolvency
proceedings.

In contrast to the Swiss decisions, the English arbitral tribunal af-
firmed its jurisdiction on the basis of the then-applicable Regulation
(EC) 1346/2000, assuming that the arbitral proceedings were a “pending
lawsuit” within the meaning of Art. 15 Regulation (EC) 1346/2000'. Con-
sequently, the effects of the Polish insolvency proceedings on the English
arbitral proceedings were governed solely by English law. In addition, Pol-
ish law could not be applied to the arbitration agreement via Art. 4(2)(e)
Regulation (EC) 1346/2000%, which would have resulted in its invalidity and
thus would have called into question the jurisdiction of the arbitral tribu-
nal. Both the High Court and the Court of Appeal ultimately agreed with
the conclusions of the arbitral tribunal concerning its jurisdiction, albeit
on significantly different grounds. Accordingly, the application for setting
aside the arbitral award was rejected. In its award, the arbitral tribunal not
only affirmed its jurisdiction, but also established Elektrim’s fundamental
obligation to pay damages.

In proceedings subsequently instituted in France and Poland for a decla-
ration of enforceability of the arbitral award, the courts in both jurisdictions
came to completely different conclusions. The French Cour de Cassation
refused to issue the requested declaration of enforceability. In contrast, the
Polish courts declared the arbitral award enforceable and rejected the ordre
public defense made by Elektrim’.

Article 15 Regulation (EC) 1346,/2000 | Effects of insolvency proceedings on lawsuits pending
The effects of insolvency proceedings on a lawsuit pending concerning an asset or a right of
which the debtor has been divested shall be governed solely by the law of the Member State
in which that lawsuit is pending.

Article 4 | Law applicable

<>

(2) The law of the State of the opening of proceedings shall determine the conditions for
the opening of those proceedings, their conduct and their closure. It shall determine in par-
ticular:

<>

(e) the effects of insolvency proceedings on current contracts to which the debtor is party;
<.

For further developments in the cases, see De Meulemeester, FS van Houtte 2012, 103
(105 f1.).
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4. The Relevant Provisions in the Regulation (EU) 2015/848

The decisions have not only generated extensive commentary, but were
also known to the European legislator when the relevant standards were
revised in the Regulation (EU) 2015/848. The most obvious change was the
explicit inclusion of “pending arbitral proceedings” in the scope of Art. 18
Regulation (EU) 2015/848, the successor regulation to Art. 15 Regulation
(EC) 1346/2000. Art. 18 Regulation (EU) 2015/848 provides for “pending
lawsuits or pending arbitral proceedings” for a deviation from the basic rule
of Art. 7 Regulation (EU) 2015/848, according to which the effects of the
insolvency proceedings are in principle governed by the law of the “State of
the opening of proceedings”, i.e. lex fori concursus.

Art. 18 Regulation (EU) 2015/848 now states: “The effects of insolvency
proceedings on a pending lawsuit or pending arbitral proceedings concern-
ing an asset or a right which forms part of a debtor’s insolvency estate shall
be governed solely by the law of the Member State in which that lawsuit is
pending or in which the arbitral tribunal has its seat™".

In addition, the recitals state — rather cryptically — that the exception
in Art. 18 Regulation (EU) 2015/848 “should not affect national rules on
recognition and enforcement of arbitral awards”’.

However, the other potentially relevant standards, i.e. Art. 7 (2)(e)(f)
Regulation (EU) 2015/848, have remained unchanged’. In connection with
the rudimentary justification for Art. 18 Regulation (EU) 2015/848, this
means that many individual issues are not clearly regulated, even in the
new version of the Regulation. This applies in particular to the question of
applicable law if the insolvency proceedings had been initiated prior to the
commencement of arbitration proceedings.

Critical to this regulation Keller, ’Zu den Auswirkungen der Er6ffnung eines schweizerischen
Konkursverfahrens auf einen deutschen Schiedsspruch® (case commentary to OLG Stutt-
gart, Decision of 5 November 2013 — 1 Sch 2/11), SchiedsVZ 2014, 307 (312).

? See recital 73 of Regulation (EU) 2015/848.

> Art. 7(2) Regulation (EU) 2015/848 provides in the relevant parts:
2. The law of the State of the opening of proceedings shall determine the conditions under
which insolvency proceedings are opened and how they are to be conducted and closed.
In particular, it regulates:
<..>
(e) the effects of the insolvency proceedings on current contracts of the debtor;
(f) the effects of the opening of insolvency proceedings on legal proceedings brought by in-
dividual creditors, with the exception of the effects on pending litigation;
<>,
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5. The Law Applicable to Pending Arbitral Proceedings

The new version of the special regulation for pending proceedings in
Art. 18 Regulation (EU) 2015/848 leaves no doubt regarding its general ap-
plicability to arbitration proceedings. This was one of the main controversies
in the context of Art. 15 Regulation (EC) 1346,/2000. According to its wording,
Art. 15 Regulation (EC) 1346,/2000 applied to a “lawsuit pending concern-
ing an asset or a right of which the debtor has been divested”. In the English
proceedings, Elektrim had argued that Art. 15 of Regulation (EC) 1346,/2000
only applied to court proceedings and, more specifically, only to enforce-
ment proceedings. However, the English courts had rightly rejected that
view, citing the regulation’s historical origin and its systematic interpreta-
tion. The European legislator then removed any conceivable justification for
Elektrim’s argument by explicitly including “pending arbitral proceedings”
into the scope of application of the new Art. 18 Regulation (EU) 2015/848.

The same applies to Elektrim’s second line of defence in the Eng-
lish proceedings'. Elektrim had argued that even if Art. 15 of Regula-
tion (EC) 1346/2000 was applicable to pending arbitral proceedings, the
arbitration agreement was a “current contract” within the meaning of
Art. 4(2)(e) of Regulation (EC) 1346,/2000. It would therefore be subject to
Polish law and consequently not effective, so that the arbitral tribunal would
lack jurisdiction from the time when insolvency proceedings were opened.
According to Elektrim, Article 4(2)(e) of Regulation (EC) 1346,/2000 would
not be superseded by Article 15 of Regulation (EC) 1346,/2000. In its view,
both provisions regulated different issues, namely the law applicable to the
arbitration agreement as a “current contract” on the one hand (Art. 4(2)(e))
and the law applicable to the arbitral proceedings and their continuation on
the other (Art. 15). Both could easily come to the application of different
laws and the arbitration clause would still have a meaning which would go
beyond the pending proceedings. Furthermore, the wording of Art. 15 of the
Regulation would not contain any reference to a possible inapplicability of
Art. 4(2)(e) of the Regulation with regard to arbitration agreements for pend-
ing proceedings, which would have been necessary according to the general
rule / exception relationship of the Regulation.

This argument, which had already failed to convince the English courts in
the context of Art. 15 of Regulation (EC) 1346/2000, has now been finally dis-
missed by Art. 18 of Regulation (EU) 2015/848. Elektrim’s view would have

' See for this reasoning High Court, Josef Syska acting as the Administrator of Elektrim S.A.

(in Bankruptcy) et al. v. Vivendi Universal S.A. & Ors., [2008] EWHC 2155, recital 63 et seq.
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the consequence that — contrary to the clear wording of Art. 18 Regulation
(EU) 2015/848 — the effects of the insolvency on pending arbitral proceedings
would ultimately still be governed by the lex concursus. Admittedly this would
not be a direct relationship, but via the (in)validity of the arbitration clause.
That would render the explicit provision in Art. 18 Regulation (EU) 2015/848
largely meaningless. If Art. 7(2)(e) Regulation (EU) 2015/848 were applicable
in addition to Art. 18 Regulation (EU) 2015/848, the effects on the arbitral
proceedings would, pro forma, be governed by the law of the place of arbitra-
tion. De facto, however, the jurisdiction of the arbitral tribunal would depend
first on the lex concursus, which determines the validity of the arbitration
agreement. However, it cannot be assumed that the European legislator,
aware of the Vivendi / Elektrim decisions', wanted to make an addition to
Art. 18 Regulation (EU) 2015/848, which would be ineffective in the end.

Although the result is clear, this cannot be said about the legal rea-
soning. Ultimately, there are three different approaches to justification.
They differ primarily in the assessment of the role of Art. 7(2)(e) Regula-
tion (EU) 2015/848 and the predecessor standard in Art. 4(2)(e) Regula-
tion (EC) 1346,/2000°.

Some authors argues that the validity of the arbitration agreement is
generally determined by the lex concursus pursuant to Art. 7(2)(e) Regula-
tion (EU) 2015/848, i.e. that Art. 7(2)(e) Regulation (EU) 2015/848 is not
superseded by Art. 18 Regulation (EU) 2015/848 even in pending arbitration
proceedings. Accordingly, in circumstances such as those in the Vivendi /
FElektrim proceedings, the arbitration agreement would, under certain circum-
stances, become invalid ex nunc with the opening of insolvency proceedings
in accordance with the lex concursus’. However, the insolvent party shall not
be able to invoke this invalidity in the context of pending arbitration proceed-
ings, because there has been a perpetuatio fori*.

' There, the High Court had ruled out the application of Art. 4(2)(e) Regulation

(EC) 1346,/2000 to the arbitration agreement precisely with this argumentation that Art. 15
Regulation (EC) 1346/2000 would be practically meaningless in the area of arbitration,
para. 95 et seq.

2 See Schmitz, Schiedsverfahren und Insolvenz, 2016, p. 194 fT.

Millet, Dispute Resolution International 2011, 113 (119) arrives at this result without correc-
tion.

* Mankowski, EulnsVO und Schiedsverfahren, ZIP 2010, 2478 (2483 et seq.); Mankowski /
Miiller / J. Schmidt, EulnsVO, 2016, Art. 18 para. 22; see also Moss / Fletcher / Isaacs on the
EU Regulation on Insolvency Proceedings, 3rd ed. 2016, para. 8.615 who want to achieve
the result on the lex concursus level, since the corresponding provisions which otherwise
ordered the invalidity of the arbitration agreement under the aspect of the concentration of
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What is problematic about this view, however, is that the invalidity of
the arbitration agreement not only creates problems for the further conduct
of the arbitration proceedings which can be solved by recourse to the legal
concept of perpetuatio fori'. Rather, even after the arbitral award has been
rendered, the absence of an effective arbitration clause can , be invoked either
as a ground for setting aside the award or constitute a defence against the
declaration of its enforceability. In both cases, a failure to take into account
the insolvency-induced invalidity of the arbitration agreement could not be
justified by a perpetuatio fori. Instead, in all post-award proceedings one would
have to rely on an additional good faith argument, to prevent the debtor or the
insolvency admininstrator from invoking the lack of a valid arbitration agree-
ment. However, it is difficult to justify why an insolvent party would violate
this principle if it were to invoke the invalidity of the arbitration agreement
ordered by insolvency law.

The majority of authors, therefore, consider Art. 18 Regulation (EU)
2015/848, or its predecessor Art. 15 Regulation (EC) 1346/2000, to constitute
a special regulation for the question of the effects of insolvency on pending
proceedings, which is conclusive within its scope. In particular, the wording
of the provision seems to support this view, according to which “exclusively”
the law of the member state in which the arbitration proceedings are pending
applies’. Whether Art. 7(2)(e) Regulation (EU) 2015/848 is also applicable is
either not discussed at all or it is assumed that the scope of the regulation is
limited in time. The latter shall determine the law applicable to the arbitration
agreement only until the initiation of arbitration proceedings’.

However, parts of the literature rightly deny the general applicability of
Art. 7(2)(e) Regulation (EU) 2015/848 to arbitration agreements*. Arbitration
agreements, as procedural contracts, do not fall within the scope of Art. 7(2)(e)
Regulation (EU) 2015/848. The drafting history of Art. 7(2)(e) Regulation (EU)
2015/848 and it predecessor, as well as the relevant interests, argue in favour
of considering only substantive contracts as “current contracts” within the

jurisdiction do not apply, since a concentration of jurisdiction is excluded on the basis of
Art. 18 EU Regulation 2015/848.

' Comprehensively in addition Pfeiffer, FS Wellensiek 2011, 819 (825 f.).
In particular, the arguments of the arbitral tribunal and the High Court in para. 65.

*  Brinkmann in K. Schmidt, Insolvency Code, 19th ed. 2016, EulnsVO Art. 4 marginal no. 16 f.
(with the initiation of arbitration proceedings no longer an ongoing contract); Riedel, Insol-
vency in national and international arbitration proceedings, 2015, p. 145 f.

* Pfeiffer, FS Wellensiek 2011, 819 (824 f.); Schmitz, Arbitration Proceedings and Insolvency,
2016, p. 183 f.
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meaning of Art. 7(2)(e) Regulation (EU) 2015/848. According to the materi-
als, the previous version was intended to be a special insolvency law exception
from the general linking of contracts under the relevant European rules"’.
The Rome I Regulation, like the European Convention on Contractual Obliga-
tions, expressly excludes arbitration agreements from its scope of application
in Art. 1(2)(e). There is no apparent reason why anything else should apply
to Art. 7(2)(e) Regulation (EU) 2015/848. In particular, such an inclusion of
arbitration agreements into the scope of application of the Regulation EU)
2015/848 cannot be justified by the fact that, unlike in the Rome I Regulation,
the lack of applicability to arbitration agreements was not expressly ordered (or
at least a special provision made), as is the case for other types of contracts in
Art. 8 et seq. Regulation (EU) 2015/848.

The lack of such regulations can be interpreted according to the view taken
here, and that lack is therefore irrelevant for the argument. The various special
rules in Art. 8 ff. Regulation (EU) 2015/848 concern substantive contracts
which are clearly covered by Art. 7(2)(e) Regulation (EU) 2015/848 and
therefore there is a need for an explicit exception to the general rule. However,
there is no need for an explicit exception if the basic rule does not apply to the
arbitration agreement. Similarly pointless is the reference to the absence of an
explicit exclusion of the arbitration agreement — as stated in Article 1(2)(e) of
the Rome I Regulation — in the knowledge of the Vivendi / Elektrim problem.
Such an explicit exclusion would have contributed to clarifying the legal situ-
ation, like the explicit inclusion of arbitration proceedings in Art. 18 of the
Regulation (EU) 2015/848. On the other hand, the latter can also easily be
seen as an indication that the explicit inclusion of arbitration proceedings in
Art. 18 of the EU Regulation 2015/848 was necessary, because otherwise all
issues relating to arbitration would lie outside the scope of the EU Regulation.
In this respect, the conclusion drawn by Pfeiffer for the previous version, that
the application to arbitration agreements “was neither historically genetically
intended nor otherwise systematically convincing” also applies in the context
of Art. 7(2)(e) Regulation (EU) 2015/848".

Cf. Virgos / Schmit, Report on the Convention on Insolvency Proceedings, 1996, para. 91,
which directly refers only to the predecessor norms of Art. 7 para. 2 lit. e of the Insolven-
cy Regulation 2015/848 and the Rome I Regulation (Art. 4 para. 2 lit. ¢ of the Insolvency
Regulation 1347/2000 and Art. 1 para. 2 lit. d of the Rome Convention), but whose valua-
tions are readily transferable.

> Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June
2008 on the law applicable to contractual obligations (Rome I), OJ EU, 4.7.2008, L 177/6.

Preiffer, FS Wellensiek 2011, 819 (826).
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6. Applicable Law Prior to the Initiation
of Arbitration Proceedings

In the new version of the EU Regulation, only the question of which
law applies to the effects of the insolvency of a party on pending arbitration
proceedings is explicitly regulated. However, it does not explicitly address
the question of which law determines the admissibility of the commence-
ment of arbitral proceedings (or the outcome of proceedings for a stay of
arbitral proceedings), if the insolvency proceedings had already been initi-
ated. This finding comes as a surprise considering the intensive discussion of
important partial questions in the context of the English Vivendi / Elektrim
proceedings. These were also discussed in the similarly widely observed
decision of the Swiss Federal Supreme Court of 16.10.2012, in which the
Swiss court — depending on the point of view taken — “clarified or cor-
rected” its Vivendi decision'. The reception of these decisions in literature
and in practice shows that, in fact, the legal situation is by no means settled
or clear. If, after the initiation of insolvency proceedings, the insolvency
administrator or the other creditors deny the existence or extent of a claim
filed for inclusion into the schedule for which an arbitration agreement ex-
ists, a question arises as to whether the creditor may or even must initiate
arbitration proceedings to establish the claim. As the second Swiss deci-
sion shows, in international situations and notwithstanding the debtor’s
insolvency, creditors may have an interest in having the existence of the
claim determined by an arbitral tribunal, and not by the insolvency court
or other competent national authorities in the debtor’s home country. The
fundamental advantages of arbitration proceedings, especially with regard
to independent dispute resolution and the avoidance of the state authori-
ties in the debtor’s home country, continue to exist despite the debtor’s
insolvency’. The same applies if the insolvency administrator intends to
assert claims of the insolvent party against debtors which hare domiciled
abroad. Especially if these parties are not located in Member States of the
European Union, it may be in the the insolvency administrator’s interest

' Swiss Federal Supreme Court, BGE 138 I1I 714; for clarification Bulletin, ASA Bulletin 2013,
20; based on a correction Naegeli / Vorburger, Austrian Yearbook of International Arbitra-
tion 2016, 143.

See Kaufmann-Kohler / Lévy, Insolvency and International Arbitration, in Peter / Jeandin /
Kilborn, The challenges of insolvency law reform in the 21st century: facilitating investment
and recovery to enhance economic growth, 2006, S. 258.
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to have such claims determined in arbitration proceedings, considering the
easier enforceability of arbitration decisions abroad'.

Within Europe, according to the principle set out in Art. 7(1) Regulation
(EU) 2015/848, the procedural and material effects of insolvency proceed-
ings on persons and legal relationships affected by them will be governed by
the lex fori concursus’. First of all, this rule applies irrespective of whether
Art. 7(2)(e) Regulation (EU) 2015/848 is considered to be applicable to
the arbitration agreement. The provisions in Art. 7(2) of the EU Regula-
tion 2015/848 are a catalogue of examples which are intended to specify the
basic rule of Art. 7(1) of the EU Regulation 2015/848. The basic principle
of linking the effects of insolvency proceedings to the lex fori concursus,
i.e. the law of the place where the insolvency proceedings have been initiated,
is intended to achieve the greatest number of parallels between jurisdiction
and applicable law. The exceptions in Art. 8 ff. Regulation (EU) 2015/848
serve solely to protect the trust of legal transactions in other member states
in those cases. It is not possible to draw conclusions on the application of
the general rule in Art. 7(1) Regulation (EU) 2015/848 to the questions re-
garding the effect of insolvency on the possibility of arbitration proceedings
due to the fact that one of examples for the application of the general rule
(namely Art. 7(2)(e) Regulation (EU) 2015/848) is not applicable to arbitra-
tion agreements. Rather, the wording of Art. 7(1) Regulation (EU) 2015/848
speaks for the fundamental relevance of the lex fori concursus for determining
the consequences of insolvency relevant to arbitration proceedings. While it’
could be argued in the context of Regulation (EC) 1346,/2000 that the basic
rule of Art. 4 (1) should not apply to all arbitration-relevant issues, the new
provision of Art. 18 of Regulation (EU) 2015/848 has removed the ground for
a corresponding argument in the context of Regulation (EU) 2015/848. The
express inclusion of pending arbitration proceedings in one of the exceptional
circumstances is only necessary if, in the absence of the provision, the basic
provision in Art. 7(1) Regulation (EU) 2015/848 applies.

Accordingly, it can be assumed that in the event of insolvency before the
commencement of arbitration proceedings, all questions with regard to the

' See also High Court, VTB Bank (Austria) AG v. Kombinat Aluminijuma Podgorica A.D.
(in bankruptcy), [2015] EWHC 750 marginal no. 55, which also points to advantages in
terms of language and legal knowledge.

For example Schmitz, Schiedsverfahren und Insolvenz, 2016, p. 177.

This is still the case, however, in connection with the previous standard Art. 4(1) Regula-
tion (EC) 1346/2000, P. Wagner, Abstimmungsfragen zwischen Internationem Insolvenz-
recht und Internationaler Schiedsgerichtsbarkeit, 2008, p. 147.
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possibility of settling the dispute by arbitration pursuant to Art. 7(1) Regula-
tion (EU) 2015/848 are governed by the lex fori concursus'.

7. Binding the Arbitral Tribunals
to the European Insolvency Regulation

The direct addressees of the European Regulation on Insolvency Pro-
ceedings are the state courts. Whether these rules are also binding for arbitral
tribunals if the place of arbitration is in one of the EU member states is by
no means uncontroversial. Unlike the national courts, arbitral tribunals are
not part of the judicial system of the Member State in which the place of
arbitration is located. Accordingly, especially in the arbitration law literature,
the general submission of arbitral tribunals to the rules of the place of arbi-
tration (including the conflict of law rules) is questioned’. The advocates of
the opposite view, both regarding the general importance of the conflict of
laws rules of the place of arbitration and in the area of insolvency law specifi-
cally, emphasize the legal anchoring of arbitration proceedings in the legal
system of the state where the place of arbitration is. There, the arbitration
proceedings are given their “legal grounding”, so that the arbitral tribunal
is subject to the corresponding standards of the state in which it was based,
i.e. the conflict of laws rules of the European Insolvency Regulation applied
to the arbitral tribunal’.

' E.g. Brinkmann in K. Schmidt, Insolvenzordnung, 19th edition 2016, EulnsVO Art. 4 para. 16
still on Regulation (EC) 1346/2000; otherwise without further explanation, however, the
Swedish Hovritt (Court of Appeal), 20.3.2015, in Advadis v. Royal Unibrew, available in
English on the website of the Stockholm Chamber of Commerce, https://www.arbitration.
sccinstitute.com/views/pages/getfile.ashx?portalld=890cld=2352489ropld=1578 (last ac-
cessed on 18.12.2018).

Comprehensive on this subject De Ly, Conflicts of Law in International Arbitration — An
Overview, p. 1 et seq. in: Ferrari / Kréll, Conflict of Laws in International Commercial Ar-
bitration, 2019, Solomon, Die Verbindlichkeit von Schiedsspriichen in der internationalen
privaten Schiedsgerichtsbarkeit, 2007, p. 275 et seq.; on the discussion in the context of in-
solvency law and with regard to the obligation to comply with the Insolvency Regulation,
Schultze- Moderow, Schiedsverfahren und Insolvenz, 2017, p. 100 et seq.; P Wagner, Abstim-
mungsfragen zwischen Internationem Insolvenzrecht und Internationaler Schiedsgerichts-
barkeit, 2008, p. 113 et seq.

So specifically for the Insolvency Regulation, Mankowski, ZIP 2010, 2478 (2480); generally
on the fundamental decisiveness of the law of the place of arbitration, FA. Mann, Lex Facit
Arbitrum, in Sanders, International Arbitration - Liber Amicorum for Martin Domke, 1967,
p. 157 et seq. (reprinted in Arbitration International, 1986, 241 et seq.); see also the summary
and critical presentation of this theory for arbitration in general in Gaillard, Legal Theory of
International Arbitration, 2010, pp. 15 et seq.
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First, it is advisable to distinguish between the question of the general
submission of the arbitral tribunal to the conflict of laws rules applicable at the
place of arbitration, and the tribunal’s submission with respect to that place’s
insolvency law. With regard to the conflict of laws rules mentioned above,
clearly central considerations and interests underlying the conflict of laws rules
for state courts do not apply to arbitral tribunals. In the context of litigation
in the state courts, conflict of laws rules serve primarily to determine the
circumstances under which the courts of a particular jurisdiction (as organs
of state’s administration of justice) may have recourse to the rules of other
states when exercising sovereign functions. An arbitral tribunal, on the other
hand, is not part of the judicial system provided and paid for by the state,
and nor does it exercise sovereign power. Rather, a tribunal’s competence is
primarily based on the will of the parties. That applies irrespective of the fact
that the legislator subsequently grants the result of their activities (the arbitral
award) effects equivalent to a judgment. In this respect, a distinction must be
made between the legitimation of the adjudicative function and the effects
associated with it. The former is based solely on the will of the parties, whereas
only the effects associated with the arbitral award result from a state order.

These differing interests are already evident from the fact that most Euro-
pean states provide in their national arbitration laws for special conflict of law
rules for arbitral tribunals, at least with regard to the law generally applicable
to the case. These rules exist despite the unified conflict of law rules in Eu-
rope in the area of contract law. The arbitration-specific conflict of laws rules
regularly differ from the general conflict rules both in relation to the extent of
autonomy given to the parties, and in the law applicable in the absence of a
choice. For example, under German law, section 1051(1) of the German Code
of Civil Procedure (ZPO) allows the choice of non-governmental law such
as the UNIDROIT Principles in arbitration proceedings, whereas Article 3
Rome I Regulation, which is relevant for state courts, restricts the choices to
state law'. At the same time, in contrast to the connection in Art. 4 Rome I
Regulation, the national arbitration laws of important EU member states,
such as France or (until January 2020) England, do not stipulate that the
arbitral tribunal shall apply the law with which it has the closest connection,
but grant the arbitral tribunal a general discretion’.

' See on § 1051 ZPO, Geimer in Zéller, 32nd ed. 2018, ZPO § 1051 marginal no. 3; on the
theories in the area of the Rome I Regulation, Martiny in Reithmann / Martiny, International
Contract Law, 8th ed. 2015, marginal no. 2.34 ff.

In French law, Art. 1511 NCPC gives the arbitral tribunal discretion to determine the ap-
plicable law directly (voie directe); in English law, Art. 46(3) Arbitration Act 1996 allows the
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Even if these differences in the applicable conflict of law rules are generally
insignificant in practice, they do show the differing interests between arbitral
tribunals and national courts. The former, as the dispute settlement mecha-
nism chosen by the parties, is conceptually granted much more freedom than
the state court, the jurisdiction of which is based on state orders and whose
judges are paid by the state.

Irrespective of these differences, the respective legislator is in prin-
ciple free to either declare that the conflict of laws rules applicable to state
courts are also binding on arbitral tribunals, or to create special conflict of
law rules for arbitral tribunals. However, the Regulation (EU) 2015/848
shows no clear will in this direction. This applies despite the inclusion of
“pending arbitral proceedings” in Art. 18 of the Regulation (EU) 2015/848.
It is addressed first of all to the state courts which, in the context of an ex-
amination of their own jurisdiction or the recognition of an arbitral award,
are concerned with the question of the effects of insolvency proceedings
on arbitration proceedings. The fact that arbitral tribunals would also be
bound by Art. 18 Regulation (EU) 2015/848 or the other provisions of the
Regulation can neither be inferred from the provisions themselves nor from
relevant legal materials. On the contrary, the Regulation is silent on its ap-
plication to arbitral tribunals', so that in this respect general considerations
have to be taken into account.

Despite these fundamental differences between arbitral tribunals and
state courts, in the field of insolvency law, it is generally assumed that ar-
bitral tribunals are bound by Regulation (EU) 2015/848. This applies to the
literature on insolvency law as well as to the practice of arbitral tribunals
seated in the European Union, which regularly refer to the standards of
the EU Regulation to determine the applicable law. Usually, this is done
without the applicability of the conflict of laws rules of the EU Regulation
even being questioned in the arbitration proceedings’. This is probably
due to the interests protected by the substantive insolvency law. In many

arbitral tribunal to determine freely at least the conflict of law rules under which the appli-
cable law is to be determined.

Generally critical of the hardly illuminating statements of the drafters of the Regulation,
Keller, SchiedsVZ 2014, 307 (312).

For example, in the above-mentioned English arbitration proceedings in the Elektrim case
as well as in the Swedish Advadis v. Royal Unibrew proceedings; see also Virgds / Garcimar-
tin, The European Insolvency Regulation: Law and Practice, 2004, para. 261; a more de-
tailed justification of the application of the European Insolvency Regulation is provided by
P. Wagner, Abstimmungsfragen zwischen Internationem Insolvenzrecht und International-
er Schiedsgerichtsbarkeit, 2008, p. 113 et seq.
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countries, these are considered, at least partially, to be part of the ordre
public. Accordingly, the Regulation (EU) 2015/848 is also, at least in part,
considered to be part of the European public policy, which is binding for
arbitral tribunals'. As a result, deviations are always made under the sword
of Damocles of ordre public contravention.

In contrast, two recent doctoral theses on the problem come to
the conclusion that arbitral tribunals are not bound by the Regulation
(EU) 2015/848. The two dissertations develop independent arbitration-
specific conflict of law rules for the various issues that may arise in con-
nection with the insolvency of a party for an arbitral tribunal, using argu-
ments that are convincing at first sight. The fundamental principle for the
development of these conflict of law rules however is the will of the parties,
which is the basis of legitimacy for any arbitral activity and which also has
constitutional status. In contrast, the classifications made by the relevant
provisions of insolvency law in their respective home legal systems play only
a subordinate role. On the basis of this decision, arbitration-autonomous
conflict of laws rules are then developed for the questions of objective and
subjective arbitrability, the influence of the insolvency on the implementa-
tion of arbitration agreements, the validity of the arbitration agreement, the
competence to conclude arbitration agreements and the affiliation of specific
assets to the insolvency estate. While the details of these regulations are
worth discussing in detail, only the basic result is of interest here. In con-
trast to the provisions of the Regulation (EU) 2015/848, these arbitration-
autonomous conflict of law rules do not always lead to the lex fori concursus
being applicable, especially in cases where the insolvency occurs before
the arbitral proceedings are initiated. In particular, if the lex fori concursus
limits the possibility of arbitral proceedings, these autonomous conflict of
law rules regularly result in the application of the more arbitration-friendly
rules of the place of arbitration. To simplify matters, it can be stated that an
approach is chosen which is as arbitration-friendly as possible.

Considering the ordre public character of central provisions of insolvency
law, it seems problematic that in questions of applicable insolvency law,
arbitral tribunals arrive at different results to those that the state courts may
have reached. This will always result in deviations from the restrictive rules
of the lex fori concursus, which are to be applied by the state courts via Art. 7
Regulation (EU) 2015/848. As a rule, however, enforcement of the arbitral

' Schmitz, Arbitration Proceedings and Insolvency, 2016, p. 167 ff.

2

Schultze- Moderow, Schiedsverfahren und Insolvenz, 2017, p. 100 ff.; soon Kraus, Das Schick-
sal internationaler Schiedsverfahren in der Insolvenz der Schiedsbeklagten, 2020, 190ff.
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award will only be possible within the framework of the insolvency proceed-
ings before the courts at the place of the insolvency proceedings. At first sight,
the defence of public policy violation pursuant to Article V para. 2 no. 2 of the
UN Convention seems to prevent recognition of the arbitral award, if restric-
tive and arbitration-hostile insolvency law provisions were not applied in the
country of origin.

On closer inspection, however, such a conclusion is by no means man-
datory, as the example of the recognition of the English arbitral award from
the Elektrim proceedings in Poland shows. This is due to the fact that not all
mandatory provisions of insolvency law are part of the ordre public. Rather,
the ordre public is often limited to those provisions which are absolutely
indispensable to enforce the principle of equal treatment of creditors. There
are only few provisions of insolvency law which meet this requirement. These
are the provisions which ensure that the enforcement of the claim takes place
within the insolvency proceedings, i.e. individual enforcement based on the
priority principle must be excluded. However, this can usually be ensured by
requiring that the claim be asserted within the framework of the insolvency
proceedings, i.e. in German law the filing of possible claims for inclusion
to the schedule of claims. It is already debatable whether any correspond-
ing requirements for the operative part of the arbitral award, i.e. the mere
determination of the existence of the claim, are truly necessary to ensure
equal treatment. The German Supreme Court, for example, has held that
the enforcement of an award which granted a payment claim was not con-
trary to public policy as long as it was clear from the body of the award that
only enforcement within the insolvency process was sought'. By contrast,
a complete exclusion of the arbitral tribunals themselves for the determina-
tion of the claim in the insolvency proceedings is not necessary. Accordingly,
such a finding does not necessarily violate public policy, even if the lex fori
concursus rules do not permit arbitration.

Public policy may also be violated if the insolvency administrator is not
given sufficient opportunity to present its case once it has taken over the
management of the estate. Again, as long as an actual possibility to do so is
granted, the enforcement of the award will not becontrary to public policy
even if the award does not properly reflect the legal status of the insolvency ad-
ministrator, which may be different from jurisdiction to jurisdiction. In some
jurisdictions the insolvency administrator automatically became a party to

' German Supreme Court, 29 January 2009 — II1 ZB 88/07, SchiedVZ 2009, 176 — declaring
only that part to be contrary to the ordre public intern which concerned claims which had
not been filed previously for inclusion into the schedule of claims.
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the proceedings, in other the original debtor remains the party and is only
represented by the insolvency administrator, or the estate gains its own legal
personality and is then party to the proceedings.

8. Concluding Remarks

The insolvency of Elektrim and the resulting proceedings have put on the
agenda the conflict of laws issue of coordinating arbitration and insolvency
law in the European context. Today, more than ten years later and despite a
new version of the EU Insolvency Regulation, the legal situation is far from
clear. This is partly due to the fact that arbitration law and insolvency law
are two specialist fields of law, the protagonists of which often lack in-depth
knowledge of the corresponding area. There are good arguments for the
proposition that as long as arbitrators recognize the insolvency of a party
as a fact and ensure compliance with the principle of equal treatment, their
awards will most likely not be set aside if the award does not apply the other
provisions of the applicable lex concursus.
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The present article examines the application of the Gibbs rule in the LCIA
arbitration and what will it mean for the bankruptcy proceedings in Russia. The
recent case of Sberbank v. IBA in the High Court and the Court of Appeal has
reminded the public about the application of the rule in the Gibbs case to the
interpretation of contracts, which contain an “English law” clause. It may be
argued that the Gibbs rule provides the creditor with an ability to circumvent
the structure of creditors in the Russian bankruptcy proceedings. This article
analyses the conflict on the primacy of the applicable law — i.e. law applicable
in bankruptcy proceedings and in arbitration — and the consequences of such
conflict. The article focuses on the following key elements of the conflict be-
tween the bankruptcy and arbitration procedures: (1) does an LCIA arbitration
held in parallel with contemporaneous Russian bankruptcy proceedings under-
mine the latter by providing one of the creditors with unjustified preferential
treatment to recover its debts; and (2) with respect to the procedure to enforce
the final award in Russia — whether the same should be executed through the
existing bankruptcy proceedings or rather through a more general route of the
enforcement of arbitral awards. In the latter case, the correlative question to
be asked is whether such enforcement of the award would breach the public
policy of the Russian Federation?

Keywords: transnational bankruptcy, arbitration; Gibbs rule; English law;
LCIA arbitration; private international law; conflict of laws, choice of law.
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B nHacmosaweii cmamoe paccmampueaemcs npumeHerue npasuaa luboca
npu paccmomperuu cnopog 6 apoumpasce LCIA, a makaice e2o eausiHue Ha npo-
yedypy oankpomcmea 6 Poccuu. Hedasnue pewenus no deay Sherbank v.
IBA 6 Buvicokom cyde u AneansiyuoHHoM cyde HanOMHUAU 0OUeCMEeHHOCU
0 npumeneruu npasuia luboca kK MmoAK0BAHUI KOHMPAKMO8, 8 KOMOPbIX CO-
0eparcumcst 02080pKa 0 NPUMEHeHUU aHeAutickoeo npasa. MoxcHo ymeepicoams,
umo npaesuno Tubbca daem Kkpedumopy 603MoICHOCb 000iUMU 04epeds Kpedu-
mopog 6 poccuiickom bankpomemee. B dannoli cmamve ananuzupyemes cnop
0 21a8eHCmee NPUMEHUMO20 NPABA — MelcOy NPABOM, NPUMEHUMbIM K NpPO-
uedypam 6auKpomemea, u npagoM, NPUMEHUMbIM 6 apoumpaice, a maxice
nocaedcmeus makoeo Kougaukma. B cmamve paccmampusaromes caedyroujue
KAlOYesble INeMeHmbl KOAAUZUU MeXcy npoyedypamu 6aHKpomemea u apou-
mpaxca: (1) nodpsieaem au apoumpaxc LCIA, komopblil 6edemcs napanieasHo
¢ poccuiickoll npouedypoil 6aHKPOMCmea, nocaeoHor, npedocmasnsis 00HOMY
U3 Kpedumopog HeoboCHOBAHHOE NPEUMYU4ECB0 045 B3bICKAHUSL e20 001208,
u (2) npu npugederuu 8 UCNONHEHUE OKOHYAMEAbHO20 apOUmMpaiNCH020 peuie-
Husi 6 Poccuu doascno au ono 6bimb 6bINOAHEHO 6 PAMKAX CYUECMBYIOU,e20
npouszgodcmea no deay o baHKpomcmee uau, ckopee, nocpeocmeom 00ue2o
nymu ucnoaHenus peutenuii apoumpaxca? B nocrednem cayuae caedyem 3a-
damo makice ymouHAOWUI 6onpoc: 6ydem au makoe peuieHue apoumpaica
Hapywamo nyoauunsiii nopsdox Poccuiickoii @edepavyuu?

Karouesnvie crosa: mpancepanuunoe 6aHKpomcmeo; apoumpaic;, npaguio
Tubbca; anenuiickoe npaso; apoumpaxnc LCIA; mexcoynapooroe uacmuoe npaso;
KOAAUBUOHHOE NPABO; 02080PKA 0 8bI00pe NPasa.

O O

1. Introduction

In the current global economic climate, an unfortunately common oc-
currence is that of the bankruptcy of corporations and individuals alike, with
the consequent effect that this bankruptcy has on the (sometimes numerous)
creditors of the debtor. In Russia, for instance, both the Russian press and the
Russian courts have been filled with stories relating to the collapse of well-
known Russian financial institutions, such as Otkritie Bank, Promsvyazbank
and Bank of Moscow.

Although it is not the purpose of this article to dwell on these well-known
and highly publicised stories, the nature of the institutions concerned does
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touch upon the subject explored below. In particular, large international
financial institutions (or international players more generally) are known
for selecting a law other than their domestic law to govern their contractual
obligations. One of the most popular choices is that of English law, given its
perceived commerciality with respect to contractual (and particularly finan-
cial) matters. As well as choosing English law to govern their contractual
relations, international organisations often choose to avoid the jurisdiction
of their home courts (including the Russian courts) by reference to the rules
of arbitral institutions such as the London Court of International Arbitration
(hereinafter — LCIA), the International Chamber of Commerce (herein-
after — ICC) or the Swiss Chamber of Commerce (hereinafter — SCC).

The purpose of this article is to consider the effect of such a choice of law
and arbitration on a creditor, where the bankruptcy is administered in Russia.
In particular, the authors consider, first, the framework of Russian law as it
concerns bankruptcies administered in Russia, the exclusivity imparted to the
Russian courts to determine the rights and liabilities of the debtor, and the
apparent exceptions made, in some instances, for current debts. Following
this, the authors secondarily consider the position under English law with
respect to the effect of a foreign bankruptcy on a (particularly English) debt
and in particular, the effect of what is known as the rule in Gibbs. The authors
will then go on to analyse the combined effect of the apparent exception
made by certain Russian courts for current debts in light of the English law
rule refusing to recognise the effect of a foreign bankruptcy on English debts.
The conclusion drawn by the authors is that the current state of Russian law,
although strong in theory with respect to the protection of the equal treatment
of creditors, allows for potential abuses by creditors whose debts are governed
by English law. In particular, the treatment of current debts potentially allows
for certain creditors to ‘skip the queue’, resulting in some creditors being
given preferential treatment over others, where the only difference between
them is a choice of English law and arbitration to govern their arrangements
with the debtor.

2. Russian Bankruptcy Law Principles
The main aim of Russian bankruptcy proceedings is to ensure that

a debtor’s creditors receive a proportionate repayment of the debts owed to
them'. A central element of this approach is to ensure the fair treatment of

' Article 2, paragraph 16 of the Federal Law of the Russian Federation On Insolvency (Bank-

ruptcy) (“Bankruptcy Law™).
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creditors, so that no one creditor obtains a greater share of the debtor’s estate
than any other.

One of the primary ways in which Russian bankruptcy law aims to ensure
fairness as between creditors is to vest exclusive jurisdiction in the Russian
court to determine the debtor’s various liabilities, once the debtor commences
bankruptcy proceedings. This exclusive jurisdiction allows all creditors to raise
objections and express their position through a single set of court proceedings.
This unitary approach, in theory, applies equally to arbitration: at the point
at which the Russian court exercises its supervisory jurisdiction, the arbitral
tribunal is not viewed as competent to determine the rights and liabilities
between the debtor and a creditor, and payment of any award rendered can
only be determined within the context of the bankruptcy proceedings. With
respect to the jurisdiction of the arbitral tribunal in particular, the Supreme
Arbitrazh Court of the Russian Federation has stated the position conclu-
sively as follows': “From the moment when the arbitrazh court commences
the bankruptcy proceedings against the debtor who is a respondent in an
arbitration in a dispute, which, by virtue of the law, is subject to consideration
by the arbitrazh court within the bankruptcy case, the arbitral tribunal is no
longer competent to consider the case and must make a decision to terminate
the arbitration proceedings (Article 38 of the Law on Arbitration in Russia)”.

As to the position of an arbitral award, the Supreme Arbitrazh Court
has held that the existence of bankruptcy proceedings in Russia constitutes
a ground for refusing enforcement of the arbitral award under either Ar-
ticle 239 of the Arbitrazh Procedural Code of the Russian Federation, or
Article 426 of the Code of Civil Procedure of the Russian Federation’.

The general justification given for this position is to reflect (and respect)
the interests of other creditors, vis-a-vis the debtor. Where arbitration is
concerned, it is a private, consensual, process in which the parties to the ar-
bitration agreement have their disputes settled by a tribunal of their choosing.
There is, in essence, no scope for other creditor’s interests to be represented
in those private proceedings. The situation is somewhat different where the
position is before the Russian court. Even in a situation where a creditor of the
bankrupt is unaware of the state court considering the claim for the recovery
of the current payment and/or disagrees with a judicial decision on repay-

Resolution of the Presidium of the Supreme Arbitrazh Court of the Russian Federation dated
13 November 2012 No. 8141/12.

? Article 239 of the Arbitrazh Procedure Code of the Russian Federation: Grounds for refusal

of issuing the writ of enforcement of the arbitration award; Article 426 of the Code of Civil
Procedure of the Russian Federation: Grounds for refusal of issuing the writ of enforcement
of the arbitration award.
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ment, the creditor remains entitled to appeal that decision'. Where the arbitral
award is concerned, however, the fact that a third party disagrees with it is
not a sufficient reason to allow them to appeal what is essentially the outcome
of a consensual process between two contracting parties. The strong bias in
favour of protecting the position of creditors through the non-arbitrability
of disputes concerning a bankrupt is set out authoritatively in the Decree of
the Presidium of the Supreme Arbitrazh Court of the Russian Federation’:
“Due to the legal position expressed in the Resolution of the Presidium of the
Supreme Arbitrazh Court dated 29.06.2010 No. 2070/10, courts considering
the application for issuance of a writ of enforcement of an arbitral award ren-
dered against the entity, against which a bankruptcy case was initiated at the
time of consideration of such application, should have examined the question
of whether the enforcement of the arbitration award outside the framework
of the bankruptcy proceedings entails a preferable satisfaction of the claims
of one of the creditors before the others and, as a consequence, the viola-
tion of the rights and legitimate interests of other creditors. The arguments
of the Bank about the violation of the principle of equal legal protection of
the interests of creditors contrary to the norms of part 4 of Article 238 of the
Arbitrazh Procedure Code of the Russian Federation have not been evaluated.
This approach contradicts the public interest in considering this category
of disputes, equal judicial protection of the rights and legitimate interests
of the debtor’s creditors, one of which is the Bank, creating conditions for
a substantial violation of the rights of persons entitled to satisfy their claims
in bankruptcy proceedings, not allowing to achieve proportionate satisfaction
of the requirements of all bankruptcy creditors”.

In these circumstances, therefore, the effect of Russian law is such that
it protects both the debtor and the creditors: once the Russian court com-
mences the supervisory stage of the arbitration, the arbitral tribunal no longer
has jurisdiction over the bankrupt and an arbitral award rendered against
the debtor will not be enforced against that debtor outside of the Russian
bankruptcy proceedings.

Where the Russian-law analysis appears to be anomalous, however, is
in the Russian courts’ treatment of current debts. According to article 5
paragraph 2 clause 1 of the Bankruptcy Law, claims of creditors to receive
payment for delivered goods, rendered services and work performed that arose

See Article 42 of the Arbitrazh Procedure Code of the Russian Federation and clarifications
of Clause 24 of Resolution No. 35.

Decree of the Presidium of the Supreme Arbitrazh Court of the Russian Federation dated
12. February 2013 No. 12751/12.
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after the initiation of bankruptcy proceedings are considered to be current.
This would cover, for example, a contract entered into by the debtor or an
obligation under a contract that pre-dates the application, where the payment
obligation itself falls due after the application. Article 134 of the Bankruptcy
Law establishes a rule on the repayment of claims for current payments before
the registry claims and determines the internal priority for their repayment.
It does not, however, contain provisions that imperatively regulate the pro-
cedure for considering creditors’ claims for current payments, in arbitration
or otherwise. The manner in which Russian law is to treat these debts has,
therefore, been left to the Russian courts. In these cases, the approach to an
arbitral award rendered post-application is unclear.

In the Decision of the Supreme Court dated 21 October 2014', the Su-
preme Court’s opinion appears consistent with the general approach outlined
above; namely, that what is important is an analysis of the procedural stage of
the arbitration as against the procedural stage of the bankruptcy. In particu-
lar, the case supports the view that, even where current debts are concerned,
once the Russian court exercises its supervisory jurisdiction over the debtor,
the tribunal has no jurisdiction to determine the rights and liabilities of the
parties. Consistent with this view, any award rendered is unenforceable out-
side of the bankruptcy process: “The cassation court, taking into account
the legal position of the Constitutional Court of the Russian Federation, as
set out in the Decree No. 10-P dated 26 May 2011, according to clause 6.3
of which, the arbitral tribunal is not entitled to resolve the dispute if the
rights and obligations of persons who do not participate in it and did not
give consent to participate in it are affected by the arbitration, having estab-
lished that the award was issued after the bankruptcy case was initiated and
a monitoring procedure was introduced against the factory, based on the fact
that the consideration of the dispute on the recovery of current obligation in
arbitration violates the rights of bankruptcy creditors and current creditors to
appeal the arbitration award under article 60 of the Bankruptcy Law, in part
of the amount of the current payment, came to the conclusion that in such
circumstances the arbitral tribunal did not have the authority to consider the
claim. The dispute considered in the arbitration could not have been subject
of arbitration in accordance with the Bankruptcy Law, disputed claims are
subject to consideration exclusively by the arbitrazh court”.

A similar position is found in the Decisions of the Federal Arbitrazh
Court (FAC) of the West Siberian District dated 15 December2011 in case
No. A02-957/2011, FAC of the North Caucasus District dated 31 January

' No. 301-ES14-1657 in case No. A79-10231/2013.
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2014 in case No. A32-18564/2013, Arbitrazh Court of the North-West District
dated 18 March 2015 in case No. A66-15672/2014.

However, in Resolution No. 35 of the Supreme Arbitrazh Court, the Court
appears to have made an exception for current debts. In taking a holistic
interpretation of the Bankruptcy Law, by reference to several provisions, the
Supreme Arbitrazh Court stated as follows': “By virtue of the second para-
graph of clause 1 of Article 63, the second paragraph of clause 1 of Article 81,
paragraph eight of clause 1 of Article 94 and paragraph seven of clause 1 of
Article 126 of the Bankruptcy Law, since the date of the commencement of
monitoring stage, financial recovery, external management and bankruptcy
proceedings, creditors’ claims for monetary obligations and for the payment
of obligatory payments, with the exception of current payments, can be pre-
sented only within the framework of a bankruptcy case in accordance with
Articles 71 or 100 of the Law. In this regard, all claims for the recovery from
the debtor’s debt on monetary obligations and mandatory payments, with the
exception to current payments [emphasis added], and obligations of an indi-
vidual debtor that are inseparably linked with the personality of the creditor
filed on the day of the commencement of monitoring stage, or later during
any stage of the bankruptcy proceedings shall be left without consideration
on the basis of clause 4 of part 1 of article 148 of the Arbitrazh Procedure
Code of the Russian Federation”.

In a similar vein, in a dispute between Gazprom Mezhregiongaz Perm
LLC and Sovkhoz Sylvensky LLC, the Perm Territory Arbitrazh Court held
as follows™ “By virtue of paragraph 1 of Article 63 of the Federal Law dated
26 October 2002 No. 127-FZ, from the date the arbitrazh court decides on
the commencement of the monitoring of creditors’ claims for monetary ob-
ligations and on the payment of mandatory payments, with the exception to
current payments, which may be brought against the debtor only in compli-
ance with the procedure for presenting claims established by this Law to the
debtor. <... > At the time of consideration of the application for recognition
and enforcement of a foreign judgment by the arbitrazh court considering the
application for recognition of the debtor insolvent (bankrupt), a decision was
made on the commencement of the monitoring, property claims against the
debtor should be submitted to the arbitration court considering the case on
its insolvency (bankruptcy). In the present case, they will be included into
the register of creditors’ claims and if the debtor is declared bankrupt, will be

Paragraph 24 of Resolution No. 35 of the Supreme Arbitrazh Court of the Russian Federa-
tion.

Case No. A50-6832/2014.
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satisfied in the manner prescribed by the said Law. The register of creditors’
claims also includes foreign court decisions legalized in a separate proceeding.
<...> Meanwhile, the court of first instance did not take into account that
this rule does not apply to current payments (monetary obligations that arose
after the date of the application for declaring the debtor bankrupt), which
are not subject to inclusion in the register of claims of creditors of the debtor
and are considered in a general manner provided for by procedural legisla-
tion (clauses 1 and 2 of Article 5 of the Federal Law dated 26 October 2002
No. 127-FZ). <...> Demands of Gazprom Mezhregiongaz Perm LLC on the
debt repayment... arose after commencement (on 20.01.2012) of insolvency
(bankruptcy) in relation to Sovkhoz Sylvensky LLC, in connection with which
this requirement is ongoing. Given the foregoing, the court of first instance
lacked the grounds provided for in paragraph 4 of Part 1 of Article 148 of the
Arbitrazh Procedure Code of the Russian Federation to leave without con-
sideration the application of Gazprom Mezhregiongaz Perm LLC to issue
a writ for the enforcement of the arbitral award”.

The decision of the Perm Territory Arbitrazh Court, therefore, prioritises
the position of the current debt where it arises out of the arbitration proceed-
ings. What is difficult with this approach, however, is that if the arbitration is
not stayed (or, indeed, has commenced) once the Russian court exercises its
jurisdiction over the bankrupt debtor, this has the potential to permit a credi-
tor to prioritise its position over that of other creditors. Of course, one may
assume that the law of the debt concerned would prioritise or bend to the
Russian bankruptcy, so that the issue does not arise in practice. However,
such an assumption does not take account of the position under English law,
as explained below, which does not prioritise (or even consider) the effect of
the Russian bankruptcy on the validity of the payment obligation.

3. English Law Principles: The Rule in Gibbs

Where an arbitration is governed by English law and seated in England,
the rule in Gibbs will almost certainly be applied by the panel (or sole arbitra-
tor) appointed to determine the dispute. An explanation of the rule and the
academic commentary surrounding it, therefore, merits some consideration.
The purpose of highlighting the academic commentary in this area is to
provide sufficient background context to understand why the rule in Gibbs is
considered to be controversial in the common law world. It is not the purpose
of this article to opine on whether or not the rule in Gibbs is, as a matter of
English law (or public policy), correct. The very simple reason for this is
that, as recently as December 2018, the Court of Appeal has confirmed the
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correctness of the rule in Bakhshiyeva (Foreign Representative of the OJSC
International Bank of Azerbaijan) v. Sberbank of Russia & Ors.' Although
Ms. Bakhshiyeva sought permission to appeal the Court of Appeal’s deci-
sion to the Supreme Court (the highest Court in the U.K.), both the Court
of Appeal and the Supreme Court dismissed the application. Thus, absent
intervention by Parliament (which seems unlikely), the rule in Gibbs is likely
to remain a part of English law for some time to come.

3.1. The Rule in Gibbs

The rule in Gibbs takes its name from a 19" century Court of Appeal
decision, Antony Gibbs & Sons v La Société Industrielle et Commerciale des
Métaux’. In Gibbs, the defendant, a French company, had entered into certain
contracts with the claimant, merchants based in London, for the purchase
of copper. Under the contracts, the copper was to be delivered to and paid
for in England. Following entry into the contracts, but before the copper was
delivered, the defendant entered into liquidation in France. The defendant
subsequently refused to accept delivery of the copper, and the claimant sued
it for non-acceptance of the goods. The defendant’s defence to the claim
included a statement to the effect that the French liquidation had the effect of
discharging the defendant from all liability as a matter of French law (i.e. the
place of the company’s incorporation).

Both the first instance judge (Stephen J) and the Court of Appeal (Lord
Esher MR, Lindley and Lopes LJJ) rejected the defendant’s defence to the
claim. The Court of Appeal (Lord Esher MR) in particular reasoned that as
the contracts were made in England and their performance (i.e. delivery and
payment) was due to take place in England, the contracts were governed by
English law. In those circumstances, the question of whether the liquidation
had the effect of discharging the debt was governed solely by English law.
English law, in the circumstances, did not consider the debt to have been
discharged. As Lord Esher MR put it’:

“It is now, however, suggested that, where by the law of the country in
which the defendants are domiciled the defendants would, under the cir-
cumstances which have arisen, be discharged from liability under a contract,
although the contract was not made nor to be performed in such country,

1

Bakhshiyeva (Foreign Representative of the OJSC International Bank of Azerbaijan) v. Sher-
bank of Russia & Ors., [2018] EWCA Civ. 2802.

> Antony Gibbs & Sons v. La Société Industrielle et Commerciale des Métaux, (1890) LR 25
QBD 399.

> Ibid. at 405 to 406.
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it ought to be held that they are discharged in this country. It seems to me
obvious that such a proposition is not in accordance with the principle which
I have stated. The law invoked is not a law of the country to which the con-
tract belongs, or one by which the contracting parties can be taken to have
agreed to be bound; it is the law of another country by which they have not
agreed to be bound.

<..>

Therefore, if it were true that in any of the modes suggested the defendants
were by the law of France discharged from liability, I should say that such law
did not bind the plaintiffs, and that they were nevertheless entitled, according
to English law, to maintain their action upon an English contract”.

The second part of this quote gives rise to the common misconception
that the effect of the rule in Gibbs is to say that the English forum (or English
law) will not recognise the effect of a foreign bankruptcy on a debt claim.
This is incorrect. The effect of the rule in Gibbs, as a matter of English pri-
vate international law, is to say that whether or not a debt is to be treated as
discharged by a foreign insolvency, liquidation or some other such similar
process, is governed solely by the law of the debt. Thus, if the governing law
of the contracts in Gibbs had been French law (or, indeed, any other law that
prioritised the French liquidation process over the debt), the English court
would have treated the debt as discharged. Another (and perhaps less con-
troversial) way of explaining the rule in Gibbs is to say that English law does
not automatically prioritise a foreign insolvency process to the detriment of
the contractual rights under the contract. Rather, it looks to the law of the
contract and asks: what is the approach under that law? As can be seen from
the extract of Lord Esher MR’s judgment above, the simple rationale behind
this is that where a law is determined to govern a contract (either expressly or
impliedly), the parties can be taken to have agreed to accept the consequences
of that choice. If that law recognises the effect (or some effect) of the foreign
insolvency on the contract, then that is that. However, if the law chosen does
not so recognise the effect of the foreign insolvency on the contract, there
is no reason to subject the parties to the effect of law that they did not agree
would govern their conduct. In some ways, therefore, the rule in Gibbs is
simply a reiteration of the principle pacta sunt servanda. Also reflective of
the focus of the rule on consent is the fact that if the creditor (as a party to
the contract) submits to the foreign insolvency process, the rule in Gibbs
does not operate': “It is long established that a creditor who has submitted
to the foreign insolvency proceeding (for example, by entering a proof and

' Sheldon, Cross-Border Insolvency (4" edition) at §13.2.
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receiving a dividend) is bound by a discharge granted in the course of the
foreign proceedings”.

In such circumstances, the creditor /as agreed to be bound by a law other
than that governing the contract (if this is different from the law of the foreign
insolvency process) and, in such circumstances, it would make little or no
sense to dismiss the effect of that foreign insolvency on the contract. Why,
then, is the rule considered by many to be controversial? The authors con-
sider this issue, by reference to the academic literature, in the next section.

3.2. Controversy of the Rule

The rule in Gibbs has proved controversial (and, indeed, has become the
subject of criticism) on a number of distinct levels'. Some of the criticisms
relate to the emphasis that English law appears to place on the contractual
bargain, to the detriment of the overriding or dominant effect of insolvency
law. Other criticisms focus on the way English law appears hypocritical — or
even contradictory — in the manner in which it treats English insolvency
processes vis-a-vis courts (foreign or not) that come before the English courts.
The authors outline each form of criticism in turn below.

3.2.1. Emphasis on the Contractual Bargain

The principal criticism of the rule in Gibbs is that it fails to recognise —
or give effect to — the universality of insolvency law. To put it another way,
insolvency law and procedures are viewed as having an overriding effect
that reflects the fact that, once they are engaged, they take precedence
over other considerations (such as the parties’ contract). This overriding
effect derives from the fact that once an insolvency process is engaged,
the contractual bargain analysis is too simple. There may well be multiple
creditors involved with one debtor, in multiple jurisdictions. To say that
one creditor’s interest in repayment outweighs another simply because of
the law that governs that creditor’s contract may well lead to unfairness.
One article put it this way’:

“It is commercially unenlightened in the extreme for our private inter-
national law to condone and facilitate opportunistic behaviour that may
potentially have the effect of unravelling a legitimate restructuring imple-
mented in the country of the debtor’s incorporation and principal business

Indeed, the English Court of Appeal noted the level and extent to which the rule in Gibbs
has been criticised in Erste Group Bank AG v. JSC VMZ Red October, [2015] 1 CLC 706.

Walters and Moffatt, ‘Recognising the effects of foreign insolvency proceedings: time for the
Gibbs principle to be consigned to history’ (2011) 32(6) The Company Lawyer, at 161 to 162.
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operations merely because the relevant instruments happen to be governed
by English law...

...The general trend of international insolvency law suggests that the days
of the Gibbs principle are numbered. The trend at common law — accel-
erated in particular by Lord Hoffmann — has been to embrace the general
principle that foreign insolvency proceedings should be recognised as having
universal application carrying with it the active assistance of the English
court and requiring the English court to co-operate with the courts in the
country of the principal liquidation insofar as is consistent with justice
and UK public policy. This approach provides a basis for recognition of
a foreign discharge where the same effect could have been achieved under
domestic law...”

The reference to Lord Hoffmann in the above article is a reference to
his judgment in Re HIH Casualty and General Insurance Ltd.', in which his
Lordship espoused the principle of (modified) universalism as a principle
of English law. According to this principle, insofar as it is consistent with
English notions of justice and public policy, the English court should aim to
co-operate with the courts in the country of a debtor’s insolvency. The reason
Lord Hoffmann gave justifying this principle was that it would “ensure that
all the company’s assets are distributed to its creditors under a single system
of distribution””.

In the case of the rule in Gibbs, it is not difficult to see how the rule’s
prioritisation of the contractual bargain over all else (save as is set out be-
low) appears to cut across the principle of (modified) universalism. Indeed,
by actively promoting the law of the contract, the rule in Gibbs appears to
undercut the justification for (modified) universalism; namely, to ensure
a single system of distribution where it comes to a flailing company’s assets.

One potential response to this criticism is to suggest that the principle
espoused by Lord Hoffmann is not one of universalism: it is of modified
universalism, with such universalism being expressly subject to English no-
tions of justice and public policy. Given that the Gibbs rule simply prioritises
the law of the contract (not, emphatically, English law), one may well argue
that Gibbs reflects English law’s policy of upholding contractual bargains.
It is possible to add further weight to this response by noting that in certain
circumstances (most notably, where the EU Insolvency Regulation® governs

' Re HIH Casualty and General Insurance Ltd., [2008] 1 WLR 852, at [30].
2 .
1bid.

> Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015
on insolvency proceedings.
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the insolvency proceedings), the Gibbs rule simply does not apply. Thus,
where the residual policy of respecting the party’s contractual bargain applies,
it should be respected. This response is somewhat undermined, however,
by the other major criticism of English law’s treatment of insolvencies (and,
by extension, the Gibbs rule).

3.2.2. English Law’s Treatment of English Insolvencies

Where English law insolvency processes are concerned, the effect of these
processes on a contract, regardless of the governing law, are set out concisely
in Dicey': “A discharge from any debt or liability under an English bankruptcy
is a discharge therefrom in England, irrespective of the law applicable to the
contract or debt”.

Thus, where an English insolvency is concerned, that insolvency does have
the effect of discharging any debt or liability under a contract, regardless of
the law governing the contract. From the outline of the rule in Gibbs provided
above, an English insolvency process appears to be a major exception to that
rule or, as one author — the late Professor Ian Fletcher — has described it,
a “glaring anomaly””.

The rationale behind this criticism, it seems, is the fact that one can-
not have it both ways with the rule in Gibbs: either English law prioritises
the consensual choice of law of the parties — and prioritises it always — or
it does not. To say that the law of the contract takes precedence over an
insolvency process, except where the insolvency process is an English one
may well explain the charge levied against the rule in Gibbs that it smacks
of parochialism’ or “Anglocentric reasoning”* that is inappropriate in the
modern age.

' Collins and Harris (eds.), Dicey, Morris & Collins on the Conflict of Laws (15" edition) at

Rule 213.
Fletcher, Insolvency in Private International Law (2007), at [2.127].

In Bakhshiyeva (Foreign Representative of the OJSC International Bank of Azerbaijan) v. Sber-
bank of Russia & Ors., [2018] EWCA Civ. 2802, Henderson LJ considered the charge of pa-
rochialism as “rather unfair”, observing that “questions of discharge of a contractual liabil-
ity are governed by the proper law of the contract, whether or not that law is English law”
with the result that if the contracts in that case had been governed by Azeri law (where the
restructuring proceedings in that case were taking place), the English court would have rec-
ognised the effect of the insolvency on the debt (see [32]). Although this goes some way to
defeating the charge of parochialism, it does not go the whole way to doing so. Equally clear-
ly, if English law had governed the insolvency, the English court would have treated the debt
as discharged, regardless of the law of the contract.

* Fletcher, Insolvency in Private International Law (2007), at [2.128].
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3.3. Affirmation of the rule: Bakhshiyeva (Foreign Representative of the OJSC
International Bank of Azerbaijan) v. Sberbank of Russia & Ors.'

Despite the controversy surrounding the rule in Gibbs, it has been af-
firmed, applied or approved in a number of cases since it was handed down
in 1890°. The most recent case following this trend is that of the decision
of the Court of Appeal in Bakhshiyeva (Foreign Representative of the OJSC
International Bank of Azerbaijan) v. Sberbank of Russia & Ors.”

Bakhshiyeva (Foreign Representative of the OJSC International Bank of
Azerbaijan) v. Sberbank of Russia & Ors.* concerned the well-publicised
restructuring of the International Bank of Azerbaijan (hereinafter — IBA).
In 2017, IBA experienced financial difficulties that, in April 2017, resulted
in IBA entering into a voluntary restructuring procedure in Azerbaijan.
The predominant purpose of the restructuring was to allow IBA to reor-
ganise certain of its foreign debts. One of these debts was a US$ 20,000,000
loan facility entered into with Sberbank of Russia in 2016 (hereinafter — the
Loan Facility Agreement). The Loan Facility Agreement was governed by
English law.

As to how the matter came before the English courts, IBA’s foreign rep-
resentative appointed under the Cross-Border Insolvency Regulations 2006
(hereinafter — CBIR), Ms. Bakhshiyeva, sought and obtained a moratori-
um against all claims against IBA. She subsequently sought to convert this
temporary moratorium into a permanent moratorium under Article 21 of
the CBIR. At first instance, Hildyard J rejected the application, but granted
Ms. Bakhshiyeva permission to appeal’.

' Azerbaijan) v. Sberbank of Russia & Ors., [2018] EWCA Civ. 2802.

> New Zealand Loan and Mercantile Agency Co. v. Morrison, [1898] AC 349 (Privy Council)
(per Lord Davey, at 359); National Bank of Greece and Athens SA v. Metliss, [1958] AC 509
(House of Lords) (per Viscount Symonds at 523); Adams v. National Bank of Greece SA,
[1961] AC 255 at 287 (House of Lords) (per Lord Denning at 287); Re T&N Ltd., [2005]
Pens LR 1 (High Court) (per David Richards J at [121]—[122]); Global Distressed Alpha Fund
I Ltd. Partnership v. PT Bakrie Investindo, [2011] 1 WLR 2038 (High Court) (per Teare J at
[271); Joint Administrators of Heritable Bank plc v. Winding Up Board of Landsbanki Islands
Hf, [2013] 1 WLR 725 (Supreme Court) (per Lord Hope at [44]); Re Agrokor DD, [2017]
EWHC 2791 (Ch.) (per HHJ Paul Matthews at [113]); Goldman Sachs International v. Novo
Banco SA, [2018] UKSC 34, [2018] 1 WLR 3683 (Supreme Court) (per Lord Sumption JSC
at [12]).

Bakhshiyeva (Foreign Representative of the OJSC International Bank of Azerbaijan) v. Sher-
bank of Russia & Ors., [2018] EWCA Civ. 2802.

Y Ibid.
* Re OJSC International Bank of Azerbaijan, [2008] 4 All ER 964.
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On appeal, it was common ground that the rule in Gibbs was binding on
the Court of Appeal'. This finding had an impact on the question of whether
an Article 21 permanent moratorium could be sought under the CBIR (the
Court of Appeal said it could not), but the detail of this falls outside of the
present discussion. Given that the decision was binding on the Court of Ap-
peal, Henderson LJ in his leading judgment only touched very briefly on the
rule in Gibbs itself, essentially noting the two criticisms of the rule highlighted
above, together with the somewhat important point that the rule has been
consistently applied by the English courts “usually without adverse comment’.

Ms. Bakshiyeva’s application for permission, both from the Court of Ap-
peal and to the Supreme Court, failed. There may have been several reasons
for this. However, the effect of this is that the rule in Gibbs remains a part
of English law, with the potential to affect arbitration proceedings where the
Tribunal determines that it is appropriate to apply English rules of private
international law. In those circumstances, the Tribunal will be required to
prioritise the law governing the debt over that of any insolvency, whether
in Russia or elsewhere, to the extent that that is what the law governing the
debt requires. In the case of English substantive law, the result would be that
any form of insolvency proceeding, no matter how advanced, would have no
effect on the liabilities under a contract.

4. Interaction between Both Sets of Principles

In order to illustrate the interaction between both sets of principles, below
is a sample situation and its timeline:

01.08.2018 - 01.09.2018 - 01.10.2018 -
01.06.2018 - Late Late Late
Agreement payment payment payment

between Company under the under the under the

Aand Company B Agreement Agreement Agreement

01.07.2018 - 15.08.2018 — 05.09.2018 - 10.10.2018 -
Payment Application for Application for Notice of
under the Company A’s Company A's Arbitration

Agreement bankruptcy filed to bankruptcy filed to the
the Arbitrazh court accepted by the LCIA
Arbitrazh court

As a result of the common law concept of precedent, a decision of the Court of Appeal binds
both the lower courts and the Court of Appeal itself. Only the Supreme Court has the power
to overrule a Court of Appeal precedent.

Bakhshiyeva (Foreign Representative of the OJSC International Bank of Azerbaijan) v. Sber-
bank of Russia & Ors., [2018] EWCA Civ. 2802, at [29] to [31].
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In this scenario, assume that two companies (Company A and Com-
pany B) enter into a commercial agreement on 1 June 2018, containing an
LCIA arbitration agreement and an English choice-of-law clause. Under
this agreement Company A makes a scheduled payment to Company B on
1 July 2018 (hereinafter — Payment 1). On 1 August 2018, Company A fails
to make the next payment to Company B and, thus, the payment becomes
overdue (hereinafter — Payment 2). Company A fails to make the further
payments required under the contract to Company B on 1 September 2018
(hereinafter — Payment 3) and 1 October 2018 (hereinafter — Payment 4).

On 15 August 2018, Company A files an application to enter into bank-
ruptcy with the Russian Arbitrazh Court, with the Russian court accepting
the application on 5 September 2018. For the purposes of our sample situation
the applicant of the bankruptcy application as well as the particular arbitrazh
court are irrelevant.

Lastly, on 10 October 2018, Company B, as a Claimant, files a Request for
Arbitration, listing Company A as a Respondent, with the LCIA in London.

Subject to provisions of the Russian Bankruptcy legislation and established
case law, Payment 2 would be considered a registered debt; being one that
preceded the date of acceptance of the bankruptcy application by the Russian
arbitrazh court. Payments 3 and 4, in turn would be considered as current
debts, having come into existence only affer the application was accepted by
the Russian court. As part of the payments overdue constitute registered debt,
Company B, as the creditor, should have joined the bankruptcy proceedings in
relation to those payments. There is a possibility that in relation to Payments 3
and 4 Company B may still be considered as the current but not registered
creditor. Nevertheless, all the claims against Company A, as the debtor, under
the Russian law might only be filed within the already started bankruptcy
proceedings with the Russian arbitrazh court. As a result, the consequences of
such division of payment would become visible in the bankruptcy proceedings:
Payments 3 and 4 would be repaid to Company B in full and before Payment 2
that would be repaid on a pro-rata basis from the bankruptcy fund.

However, in our example, the underlying contract contains the English
choice-of-law and the LCIA arbitration agreement, under which Company B
has launched the arbitration proceedings in relation to all payments overdue.
The LCIA Tribunal will be guided by the Gibbs rule and will disregard the
current pending bankruptcy proceedings in the Russian arbitrazh court. The
Tribunal will apply English law to all 3 payments overdue without distinguish-
ing them as current and registered debts. In eyes of English law, as likely to
be applied by the Tribunal, those failed payments would simply constitute
a debt that remains unaffected by the Russian bankruptcy. An English tribu-

309



Simon Camilleri, Daria Sakhno

nal in these circumstances would neither stay the arbitral proceedings, nor
refuse to uphold the debt simply on the basis of actual or pending bankruptcy
proceedings in Russia.

Depending, for example, on the substance of the arbitration agreement,
complexity of the case, number of arbitrators and their schedules, the final
award may be issued within a very short timeframe, before the end of the
monitoring stage of the bankruptcy proceedings in the Russian arbitrazh
court. As a result, Company B would have the final arbitral award entitling
it to the whole amount of debt that could be added to the bankruptcy pro-
ceedings. And, as the arbitral award was obtained after the application for the
bankruptcy of Company A was accepted by the arbitrazh court, the arbitral
award itself would constitute the current debt in accordance with the bank-
ruptcy provisions discussed above.

Thus, Company B would have a potential choice of enforcement of the
existing award. Company B could either undertake the general New York
Convention route to enforce the award with a suitable Russian arbitrazh court,
then obtain the enforcement writ and join the line of the current creditors with
the bankruptcy proceedings with the enforcement writ. When a state court
makes a decision to issue a writ of execution of an arbitral award, the relevant
claims of the creditor upon presentation to the registry in a bankruptcy case
will be considered to be confirmed by a judicial act. Under paragraph 10 of
Article 16 of the Bankruptcy Law in relation to such claims, the debtor may
only provide its disagreements related to their execution, but not disagree-
ments in terms of their composition and size. Other creditors who do not
agree with such claims may challenge them only by appealing against a court
ruling on the issuance of a writ of execution'. The award’s treatment as a cur-
rent debt would, in such circumstances, therefore lead to the recovery of the
entire amount due.

As another option, Company B may join the line of the current creditors
under the bankruptcy proceedings straight with the arbitral award bypassing
the New York Convention route of enforcement as application for the rec-
ognition and enforcement of foreign judgments in respect of the bankrupt
company cannot be considered in the arbitrazh court outside the framework
of the bankruptcy case, since the commencement of monitoring stage of
proceedings even if it has been filed before the commencement of monitor-
ing stage’. In accordance with paragraph 1 of article 63 of the Bankruptcy

Paragraph 24 of Resolution No. 35.

Paragraph 3 of the letter of the Presidium of the Supreme Arbitrazh Court of the Russian
Federation dated 22 December 2005 No. 96 “Overview of the Practice of Arbitrazh Courts in
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Law since the date the arbitrazh court decides on the commencement of
monitoring of creditors’ claims for monetary obligations and on the pay-
ment of obligatory payments, with the exception to current payments, they
can be brought against the debtor only in compliance with the procedure
established by the Bankruptcy Law for presenting claims against the debtor.
By virtue of paragraph 1 of article 126 of the Bankruptcy Law from the date
the arbitrazh court decides to declare the debtor bankrupt and to commence
the bankruptcy proceedings, all claims of creditors, with the exception to the
current payments referred to in paragraph 1 of article 134 of the Bankruptcy
Law, can only be filed within the bankruptcy proceedings.

The Resolution of the Presidium of the Supreme Arbitrazh Court of the
Russian Federation 12 June 2011 No. 7917/11 stated in this regard: “A different
approach creates the opportunity to satisfy the requirements of one of the
creditors of the insolvent debtor without taking into account the rights and
legitimate interests of its other creditors™'. In general, the legal position on
the necessity to consider an application for enforcement and recognition of
an arbitral award filed after the introduction of the monitoring procedure in
a bankruptcy case is supported by case law’. The main reason for such ap-
proach was briefly summarized by the Presidium of the Supreme Arbitrazh
Court of the Russian Federation and comes down to the following: non-
compliance by the arbitrazh courts with the Russian legislation on insolvency
resulted in the legalization outside the bankruptcy proceedings of an arbitral
award confirming the alleged debt under a sham transaction’.

Cases on the Recognition and Enforcement of Decisions of Foreign Courts, on Contesting
the Decisions of Arbitral Tribunals and on the Issue of Enforcement Orders for the Com-
pulsory Enforcement of Arbitral Awards” (“Information letter No. 96”); Decision of the
Presidium of the Supreme Arbitrazh Court of the Russian Federation dated 29 June 2010
No. 2070/10, Decision of the Presidium of the Supreme Arbitrazh Court of the Russian
Federation dated 6 December 2011 No. 7917/11, Decision of the Presidium of the Supreme
Arbitrazh Court of the Russian Federation dated 12 February 2013 No. 12751/12 and De-
cision of the Presidium of the Supreme Arbitrazh Court of the Russian Federation dated
19 March 2013 No. 14355/12.

Page 6, paragraph 1 of the Decision of the Presidium of the Supreme Arbitrazh Court of the
Russian Federation of 6 December 2011 No. 7917/11.

> Resolution of the FAC of the North-Western District dated 31 March 2014 in case No. A42-
8557/2013; Decision of FAC of the North-Western District dated 21 June 2013 in case
No. A26-9571/2012; Decision of FAC of the North-Western District dated 24 April 2013 in
case No. A26-9572/2012; Resolution of FAC of the North-Western District dated 5 Octo-
ber 2012 in case No. A56-27117/2012.

Decision of the Presidium of the Supreme Arbitrazh Court of the Russian Federation dated
6 December 2011 No. 7917/11.
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The position of the Presidium of the Supreme Arbitrazh Court of the
Russian Federation coincides with the explanation in the paragraph 4 of the
Resolution of the Plenum of the Supreme Arbitrazh Court of the Russian
Federation dated 23 July 2009 No. 60 “On some issues related to the adop-
tion of the Federal Law of 30.12.2008 N 296-FZ ‘On Amendments to the
Federal Law “On Insolvency (bankruptcy)’”: for an application to register a
claim confirmed by a decision of the arbitral tribunal, it is not mandatory to
have a decision on the issuance of a writ for the enforcement of such deci-
sion. Upon presentation of such a claim against the debtor, the only objec-
tion that may be raised is regarding the existence of grounds for refusing to
issue a writ for the enforcement of the arbitral award listed in Article 239 of
the Arbitrazh Procedure Code of the Russian Federation. In the decision
of the Supreme Court of the Russian Federation dated 21 October 2014 in
case No. 301-ES14-1657, the Court rejected the arguments of the cassation
appeal and agreed that the consideration of the dispute on the recovery of
current payments in the arbitration violates the rights of bankruptcy creditors
to appeal the arbitration award in terms of the size of the current payment.

Therefore, having the arbitration award for the recovery of registered debt,
the bankruptcy creditor should not apply for a writ of enforcement, but im-
mediately file an application to include its claims to the register. As part of the
consideration of such an application in a bankruptcy case, the court will verify
whether there exists any grounds to refuse issuance of a writ of enforcement,
and other creditors will be able to raise their objections.

As was determined by the Supreme Arbitrazh Court of the Russian Fede-
ration, when the case is considered in a separate set of proceedings, and when
the grounds for refusing the issuance of the writ for enforcement the arbitral
award are established', the court should refuse to issue such a writ of execu-
tion. If the existence of such grounds is proved in the bankruptcy proceedings
when considering the creditor’s claim based on the arbitral award, then the
consideration of this claim will be carried out by the court according to the
general rules of action as being a claim not approved by the arbitral award.’
Accordingly, the requirement to enforce the decision of the arbitral tribunal in
the bankruptcy proceedings would be transformed into a statement to include
creditors’ claims to the register. If for some reason the arbitral award violates

' Asspecified under Articles 239 of the Arbitrazh Procedure Code of the Russian Federation

or 426 Code of Civil Procedure of the Russian Federation.

Paragraph 4 clause 4 Decision of the Plenum of the Supreme Arbitrazh Court of the Rus-
sian Federation of 23 July 2009 No. 60 “On Certain Issues Related to the Adoption of the
Federal Law of 30.12.2008 N 296-FZ ‘On Amendments to the Federal Law ‘On Insolvency

EEN)

(Bankruptcy)’”.

312



English Loopholes and Russian Bankruptcies

the fundamental principles of the Russian law and cannot be enforced, the
creditor is not deprived of the right to consider the dispute by a state court
that would be exclusively entitled to consider the matter as a result of the
debtor being declared bankrupt.

In each scenario Company B would be considered as the current but not
registered creditor, resulting from the fact that the monetary claim (debt)
occurred after the application for Company A’s bankruptcy was accepted by
the Russian arbitrazh court; i.e. the arbitral award was issued after such date.
This allows Company A to “cut the line” of the registered creditors and get
Payments 2,3 and 4 repaid as current debts, despite that originally, under the
Russian law provisions, only Payment 3 and 4 could have been considered
as such. In the authors’ view, such an approach constitutes the preferential
treatment of Company B in contrast to other creditors in the sense of the
Bankruptcy Law and undercuts the Bankruptcy Law’s generally applied
impartial approach to different creditors.

In the authors’ view, the easiest (and most straightforward) solution,
from a Russian bankruptcy perspective, is simply to eliminate the difference
between registered and current debts and, therefore, registered and current
creditors. There is some sense in this, as there does not seem to be any logical
basis for the distinction between a registered creditor and a current creditor
where the estate of the bankrupt is concerned. To put it another way: why
should the time at which a debt becomes due affect the treatment of that debt
vis-a-vis the debtor? If the purpose of a bankruptcy procedure — any bank-
ruptcy procedure — is to ensure that the estate of the bankrupt is wound up,
treating creditors fairly and equally, the date upon which a debt becomes due
seems to be irrelevant. As to the position where arbitration is concerned, Rus-
sia was one of the earliest signatories to the New York Convention'. As such,
it is entitled to refuse the enforcement of an international arbitration award
on the basis of public policy (as set out in Article V.II(b) of the Convention).
An English arbitration award would, of course, constitute an ‘international’
or ‘foreign’ award for the purposes of the Convention. Where the proceedings
are instituted affer the bankruptcy proceedings commence for the sole purpose
of allowing a debtor to take advantage of the position in Gibbs (and its con-
sequent effect on the Russian bankruptcy proceedings), the authors submit
that this would be a prime candidate for a refusal to enforce the award on the
basis of Article V.II(b) of the Convention. The justification for this would be
that to enforce the award would be to otherwise undermine the bankruptcy
proceedings and the proper administration of the bankrupt’s estate.

' http://www.newyorkconvention.org/countries

313



Simon Camilleri, Daria Sakhno

5. Conclusion

The fair and proper administration of the estate of a bankrupt is a central
tenant of the bankruptcy law of most — if not all — developed legal systems.
The reason for this is that where a company or individual enters into bank-
ruptcy, it is important to ensure that no one creditor recovers its debts to the
detriment of other creditors. As an aspect of elemental fairness, it is better that
everyone suffers a little as opposed to one or more creditors suffering a lot.
The rule in Gibbs is perceived by some as cutting across this approach, because
it asks whether the law governing the debt would consider the foreign bank-
ruptcy to have any effect on that debt. Others perceive it simply as uphold-
ing the primacy of the contractual bargain, particularly where sophisticated
commercial parties are involved. In any case, however, the rule’s interaction
with Russian bankruptcy law and the distinction drawn between registered
and current debts does have the potential effect of allowing creditors to skip
the line and to prioritise their interests over those of other creditors. This, it
seems clear, is contrary to the otherwise common position of treating credi-
tors equally. Where Russian law is concerned, there accordingly appears to
be two possible solutions. One is to change Russian bankruptcy law itself, so
as to remove the curious (and seemingly unnecessary) distinction between
registered and current debts. The other is to hold that, under the New York
Convention, an award rendered in proceedings commenced affer the bankrupt
has entered into bankruptcy will not be recognised by the Russian courts.
Each solution, albeit imperfect, has the undeniable benefit of prioritising the
fair and equitable treatment of creditors.
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Currently, only a minority of international investment agreements provide
for specific limitation periods during which investors may file claims. Hence,
the doctrine of extinctive prescription, which was originally developed in the
Jjurisprudence of the mixed claims commissions of the late nineteenth and early
twentieth centuries, has continuing relevance in investment arbitration. This
doctrine allows tribunals to dismiss stale claims even in the absence of a specific
limitation period provided for in the relevant treaty.

Tribunals usually identify two elements of extinctive prescription: (i) inex-
cusable delay and (ii) detriment to the respondent State, which can manifest
themselves in vitiation of evidence due to a significant lapse of time. This paper
proposes a framework for the distribution of the burden of proof of the elements
of extinctive prescription, taking into account the relevant limitation period
under the domestic law of the host State. It is suggested that an investor should
be accorded a rebuttable presumption that his claim is not time-barred if he files
the claim within the limitation period provided for in the host State’s municipal
legislation. If the investor files the claim upon expiration of this limitation pe-
riod, the burden of proof as to whether that delay was reasonable, and whether
no detriment was caused to the respondent, shifts to the claimant.
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ly, the author is thankful to the UK Foreign & Commonwealth Office for awarding him the
Chevening Scholarship to study in the UK. Any mistakes or omissions are purely those of
the author. The views expressed are the personal views of the author.
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B Hacmoswee apems auuib Heb0abUL0E KOAUHECNBO MENCOYHAPOOHBIX UHBe-
CIMUUUOHHBIX CO2AAUIHULL NPedyCMAmMPUBaom CpoKU UCK080U 0a8HOCMU 045
npedsseaenus mpebosanuii uneecmopamu. Ilosmomy dokmpura HeoboCHO-
BAHHOI 3a0epiicKU 6 npedssaeHuy mpebo8anuil, U3HA4AAbHO Pa3pabOManHas
6 NPAKMUKe CMEULAHHbIX KOMUCCUT RO PAcCMOmperuto npemeH3uil konya XIX —
Hauana XX 6., coxpansem ceoe 3HaueHue 05 UHBECULUOHHO20 apOoumpaica.
Jlannas dokmpuna nosgoasem apoumpam omKazvleams 6 3s16,1eHHbIX HeC80e-
peMeHHO mpebOBaHUsX dajice  OMCYMCmaue KOHKPEmHo20 CpoKa UCK08oll 0ag-
HOCMU, NPedyCMOMPEHHOO 8 COOMBEMCMEYIOUEM MEeNCOYHAPOOHOM 002080pe.

Apbumpanchvie mpubyHanvl 00614HO 8bl0easom 08a 1emenma HeoO0CHo -
8aHHOU 3a0epicku 6 npedssereHuu mpeboganuil: (i) omcymcmaeue U38UHU-
menbHbIX NPUYUH 045 3adepiicKu; U (ii) yuepd, npu4uHeHHbLI MaKum oopazom
20Cy0apcmey-omeemuuKy, Komopbulil MOJCcem @bipaicamocs 8 ympame 00Ka-
3amenbcme ecaedcmeue UcmeueHus 3Ha4umenvhoeo epemeru. Hacmoswas
cmambs npedaaeaem KOHUenmyaibHy cxemy 04s pacnpedeneHus 6pemenu
00K a3bl6aHUsL I1eMEHMO08 He0OOCHOBAHHOIL 3a0epiicKU 6 npedssaeHuU mpeodo-
BQHUIL, YHUMBIBAIOULYIO COOMBEIMCIMBYIOWULL CPOK UCK 0801 0A8HOCMUL, Npedy-
CMOMPEHHbLI BHYMPEHHUM NPABOM NpUHUMaroujeeo eocyoapcmea. Ilpeonona-
eaemcs, 4mo @ OMHOUEHUU UHBECMOPA 00AXNCHA Oelicme08amy ONPOBEePHCUMAS
npe3yMnyuUs moeo, 4¥mo 3adepiucka He Jonyuena, ecau mpebosanue nOOaHoO
6 npedenax cpoxKa Ucko8oli 0agHOCMu, npedycmMompeHHo20 60 GHYMPEHHEM
npase npunumaroujeeo eocyoapcmea. Ecau uneecmop nodaem mpebosanue
nocae ucmeueHus YKasaHHo20 CPOKA UCK08OL 0A8HOCIMU, HA UCIMUA NePexoo0um
bpemst 00Ka3bl8aHUSI 000CHOBAHHOCMU 3A0ePICKU U omcymemeus yuepoa
Ha cmopoHe omeemuuKa.

Knrouesvie crosa: neobocHosanHas 3adepicka 6 npedsasieHuu mpedosa-
HULL; CMEUAanHble KOMUCCUU N0 PACCMOMPEHUIO NPEeMeH3UlL; 00ue NPUHUUND
npasa, NPU3HAHHbIE YUBUAUZ0BAHHBIMU HAUUSMU, HEONPABOAHHAS 3A0ePICKA
npu nodaue UcKa; Uck08as 0A8HOCMb,; bpemst 0OKa3bl8aAHU.

O O
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1. Introduction

This paper focuses on the application of the doctrine of extinctive pre-
scription in investor-state disputes when the applicable international invest-
ment agreements do not provide for specific limitation periods.

The current state of general international law in this respect is quite ob-
scure as there are a number of arbitral awards and decisions which do not rule
out the application of this doctrine on the one hand, and some awards that
deny its applicability in investment arbitration on the other hand.

The second part of the paper which follows the introduction provides
a brief overview of the application of this doctrine by mixed claims com-
missions of the late nineteenth and early twentieth centuries and by arbitral
tribunals in recent investment disputes, as well as by other dispute resolution
bodies. The third part sheds light on the following: (i) whether extinctive
prescription can be regarded as a rule of customary international law or
a general principle of law recognized by civilized nations; and (ii) elements of
the defense. The fourth part provides a conceptual framework to govern the
application of extinctive prescription, specifically in the context of investor-
state dispute settlement, by distributing the burden of proof.

2. Historical Background: Application of Extinctive Prescription
by the International Courts and Tribunals

2. 1. Origin of the Doctrine in the Jurisprudence of Mixed Claims Commis-
sions

The origin of extinctive prescription in international law can be traced
back to the jurisprudence of arbitral tribunals and mixed claims commissions
of the late nineteenth and early twentieth centuries'.

' Cf.: P Martinez-Fraga & J. Moreno Pampin, Reconceptualizing the Statute of Limitations

Doctrine in the International Law of Foreign Investment Protection: Reform beyond His-
torical Legacies, New York University Journal of International Law and Politics, Vol. 50
(2018), No. 3, p. 800—813 (available at: https://www.academia.edu/38656193/RECON-
CEPTUALIZING_THE_STATUTE_OF_LIMITATIONS_DOCTRINE_IN_THE_IN-
TERNATIONAL LAW_OF _FOREIGN_INVESTMENT_PROTECTION_REFORM_
BEYOND HISTORICAL LEGACIES). Martinez-Fraga and Moreno Pampin state that
the “limitations period doctrine” originated in the works of early scholars: Grotius, von
Pufendorf, and de Vattel. However, they admit of using acquisitive prescription as “a use-
ful analytical model for the examination of the [limitations period doctrine]” (Ibid., p. 800
(fn. 21)).

318



Extinctive Prescription in Investor-State Dispute Settlement

One of the first cases in which the defense of extinctive prescription was
raised in the course of diplomatic correspondence is Brig “Macedonian”'.
However, the compromis submitting the case to arbitration expressly excluded
the question of prescription’ and, thus, the sole arbitrator did not rule on the
subject of this defense. In Louis Brand, an international tribunal for the first
time chastised a party for pressing a stale claim in obiter dictum’.

Ultimately it was the Williams case, decided by the United States-Vene-
zuelan Claims Commission, that marked the emergence of the doctrine of
extinctive prescription in international law*. In that case, Commissioner Little
utilized the doctrine to reject the claim of the US citizen, which was not
notified to the Venezuelan authorities until 26 years after its accrual. The com-
missioner deduced the general principle on which extinctive prescription is
founded from several sources, infer alia, (i) writings of publicists, including
Wheaton, de Vattel, and Phillimore, on acquisitive prescription as one of the
modes of acquisition of territory by the State; (ii) writings of jurists and legal
philosophers on the topic of extinctive prescription and laches in domestic
laws of France and England, including those of Jean Domat and Henry de
Bracton; (iii) Roman law sources on both acquisitive and extinctive prescrip-
tion; and (iv) one of the early publications in which extinctive prescription in
international law was recognized, the 1887 treatise by Wharton.

Holding that extinctive prescription, unquestionably, constitutes a central
tenet of law, Commissioner Little set forth two elements of prescription, viz.,
(i) lack of any grounds to justify delay in presentation of a claim, subject to
justifiable excuses of “[i|ncapacity, disability, want of legal agencies, pre-

995,

vention by war, well-grounded fear”’; and (ii) detriment to the respondent

1

Brig “Macedonian” (United States of America v. Chile), Award of Leopold I of Belgium as
Sole Arbitrator (1863), in: J.B. Moore, History and Digest of the International Arbitration to
which the United States has been a Party, Washington, Government Printing Office, 1898,
Vol. I1, p. 1449, 1453. The earlier case which may be construed as rejecting the doctrine is
King and Gracie Case (United States of America v. United Kingdom) (Opinion of Commis-
sioner Upham (circa 1853), in: Moore, Op. cit., Vol. 1V, p. 4179—4180).

> Moore, Op. cit., Vol. 11, p. 1461.

Louis Brand (U.S. v. Peru), Peruvian Claims Commission (1863), in: Moore, Op. cit., Vol. 11,
p. 1625—1626.

Williams (U.S. v. Venez.), Decision of Commissioner, Mr. Little (1890), in: Reports of Inter-
national Arbitral Awards / Recueil des sentences arbitrales, Vol. XXIX, p. 279—293 (herein-
after — Williams) (available at: https://legal.un.org/riaa/cases/vol_XXIX/279-293.pdf); cf.:
Mossman (U.S. v. Mex.), Award of Sir Edward Thornton (1875), in: Moore, Op. cit., Vol. 1V,
p. 4180—4181 (not containing extensive reasoning).

> Williams, p. 290.
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State, which may manifest itself in the destruction of evidence when “the
witnesses to the transaction are dead, vouchers lost, and thereby the means
of defense essentially curtailed™'. It is noteworthy that the learned Commis-
sioner determined a twenty-year delay in presenting the claim as giving rise
to the presumption of extinctive prescription. This particular term appears
to be borrowed by Commissioner Little from the writings of the eminent
seventeenth-century jurist Sir Matthew Hale on acquisitive prescription in
English law’.

In Cadiz, the US-Venezuelan Commission dismissed a claim which con-
cerned alleged debt arising out of the provision of muskets to the Venezuelan
government during the Venezuelan War of Independence. Commissioner
Findlay identified both inexcusable delay and detriment as elements of ex-
tinctive prescription in the conduct of the claimant who submitted her claim
more than forty years after it materialized’.

The Pious Fund of the Californias case is often described as a significant
departure from the acceptance of extinctive prescription in international law.
In that case, the tribunal rejected the Mexican argument on application of
the Mexican statute of limitation to the US claim for payment of annuities
to two Catholic bishops based on the arbitral award made earlier’. As Lau-
terpacht convincingly argued, the award did not reject the notion of extinctive
prescription in international law, but rather clarified that municipal statutes
of limitations are not recognized in state-to-state disputes’.

Thereafter, in Gentini, Umpire Ralston dismissed the claim entirely,
affirming the validity of the principle of extinctive prescription. In so
doing he placed extensive reliance on the US case-law on the application
of laches®.

' Williams, p. 290.
> Ibid., p. 291.

Garcia Cadiz (Loretta G. Barberie) (U.S. v. Venez.), Opinion of Commissioner Findlay (1890),
in: Reports of International Arbitral Awards / Recueil des sentences arbitrales, Vol. XXIX,
p. 293, 297 (available at: https://legal.un.org/riaa/cases/vol_XXIX/293-298.pdf).

* The Pious Fund of the Californias (U.S. v. Mex.), PCA Case No. 1902-01, Award (14 Oc-
tober 1902) (https://pcacases.com/web/sendAttach/498).

H. Lauterpacht, Private Law Sources and Analogies of International Law (with Special Re-
ference to International Arbitration), Longmans, Green and Co. Ltd., 1927, p. 249—250.

Gentini ({taly v. Venez.), Opinion of Umpire Ralston (1903), in: Reports of International
Arbitral Awards / Recueil des sentences arbitrales, Vol. X, p. 555—561 (hereinafter — Gen-
tini) (available at: https://legal.un.org/riaa/cases/vol_X/551-561.pdf).
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In Cayuga Indians, the tribunal had to deal with a claim which was more
than a century old'. The case arose out of the failure of New York to pay to
the part of the Cayuga tribe that relocated to Canada in the early nineteenth
century annuities which were agreed in the treaties of 1789, 1790, and 1795
between the parties. The tribunal recognized that “[t]here is no doubt that
there has been laches on the part of Great Britain”’, but simultaneously re-
jected the laches defense, holding that extinctive prescription was interrupted
not in 1898 when the British minister in Washington DC notified the claim to
the State Department, but rather in 1849 (or earlier) when Cayugas pressed
their claim before the Legislature of New York.

In Ambatielos, the commission analyzed the plea of extinctive prescrip-
tion and found that it was interrupted by the first Hellenic Government’s
diplomatic note to the UK Government purporting to exercise the right of
diplomatic protection on behalf of Mr. Ambatielos, although this first note
did not refer to the treaty containing the arbitral clause’.

2.2. Efforts to Codify the Law on Extinctive Prescription

One of the first attempts to codify the law on extinctive prescription was
undertaken by the Institute of International Law at the beginning of the
twentieth century. In its 1925 resolution, the Institute embraced the doctrine
without setting any specific time period as a benchmark for the application
of the doctrine’. Based on the report prepared by Politis and de Visscher, the
Institute recommended that in entertaining a plea of extinctive prescription,
arbitrators should take into account the following factors: (i) the doctrine is
more likely to apply in relation to obligations of a private nature and those
arising out of international delicts than to obligations of a public nature and
contractual obligations; and (ii) the claim is not subject to dismissal if the
delay was caused by the respondent or by operation of a force majeure event’.

' Cayuga Indians (U.K. v. U.S.), Award (1926), in: Reports of International Arbitral Awards /
Recueil des sentences arbitrales, Vol. VI, p. 173—190 (available at: https://legal.un.org/riaa/
cases/vol_VI/173-190_Cayuga.pdf).

* Ibid., p. 189.

Ambatielos (Greece v. U.K.), Commission of Arbitration, Award (6 March 1956), in: Reports
of International Arbitral Awards / Recueil des sentences arbitrales, Vol. XII, p. 91, 103—104
(available at: https://legal.un.org/riaa/cases/vol_XII/83-153 Ambatielos.pdf).

Institut de Droit International, La prescription libératoire en droit international public,
Résolution (31 juillet 1925), Art. 1T (http://www.idi-iil.org/app/uploads/2017/06/1925
haye 01_fr.pdf).

> Ibid., Art. I1I.
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The next stage of codification of the doctrine was the 1930 Hague Confe-
rence on Codification of International Law. The Third Committee of the
Conference suggested an explicit two-year limitation period for claims arising
out of acts of judicial authorities, commencing from the moment of exhaus-
tion of local remedies, “unless it is proved that special reasons exist which
justify extension of this period”'. In discussing this proposal, the delegates
referred to similar periods being stipulated “in certain arbitration and con-
ciliation treaties signed by Switzerland” and “treaties concluded between
Denmark and many other countries””.

The two-year limitation period was later adopted by Special Rapporteur
Garcia Amador in Section 23 of the 1958 Report to the International Law
Commission (hereinafter — the Commission)’. Nevertheless, this period was
not incorporated into the 2001 Commission’s Articles on State Responsibility
(hereinafter — the Articles or the 2001 Articles). Instead, the Commission
included in the Articles a provision on the loss of the right to invoke respon-
sibility due to acquiescence by a State by its conduct in the lapse of time,
effectively identifying unreasonable delay in presentation of a claim and
detriment to the respondent as elements of extinctive prescription®.

2.3. The Doctrine of Extinctive Prescription in Different Areas of Interna-
tional Law

Support for the doctrine can be found in later jurisprudence, in the
context of both general international law and specific areas of international
law, including international administrative law, human rights law and law
of the sea.

' Texts Adopted by the Committee in the First Reading as Revised by the Drafting Commit-

tee (Art. 9), in: Sh. Rosenne (ed.), League of Nations Conference for the Codification of
International Law [1930], Oceana Pub., 1975, Vol. 1V, p. 1660. The Third Committee was
ultimately unable to submit to the Conference any conclusions on the state responsibility
and, therefore, the suggested limitation period did not pave its way into the Final Act of the
Conference (see: Ibid., Vol. 111, p. 745—746; Vol. IV, p. 1615).

2 Ibid., Vol. IV, p. 1581.

Responsibility of the State for Injuries Caused in Its Territory to the Person or Property of
Aliens by Garcia. International responsibility: Third report by F.V. Garcia Amador, Spe-
cial Rapporteur (A/CN.4/111), in: Yearbook of the International Law Commission, Vol. I1
(1958) (hereinafter — 1958 ILC Report), Commentary to Art. 23, p. 67 (para. 27) (available
at: https://legal.un.org/ilc/documentation/english/a_cn4_111.pdf).

Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commen-
taries, in: Yearbook of the International Law Commission, Vol. I1(2) (2001), Commentary
to Art. 45, p. 122 (paras. 6 and 8) (available at: https://legal.un.org/ilc/texts/instruments/
english/commentaries/9_6_2001.pdf).
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For instance, in the Nauru case, the International Court of Justice (here-
inafter — ICJ) affirmed the existence of the doctrine of extinctive prescription,
proclaiming that “even in the absence of any applicable treaty provision, delay
on the part of a claimant State may render an application inadmissible”'.
The ICJ did not develop a specific yardstick that could serve as an indicator
of a sufficient period of time to apply the doctrine, but rather indicated that
any determination as to the application of extinctive prescription ought to be
made on a case-by-case basis.

Moreover, in Kahale, the United Nations Administrative Tribunal held
that the defense of extinctive prescription is generally available to the claims
of the UN Secretary-General against the staff members. Nevertheless, the
argument that the Tribunal should apply by analogy a one-year limitation
period to the claims of staff members against the UN Secretary-General was
dismissed’.

Turning to human rights law, in Cyprus v. Turkey, the European Court of
Human Rights acknowledged that “general international law does, in prin-
ciple, recognize the obligation of an applicant government in an inter-State
dispute to act without undue delay in order to uphold legal certainty and not
to cause disproportionate harm to the legitimate interests of the respondent
State”’. The Court dismissed Turkey’s argument on extinctive prescription,
emphasizing that Turkey failed to prove that it suffered any prejudice from
Cyprus’ alleged delay in filing a claim for just satisfaction®.

Similarly, in the M/V “Norstar” Case, the International Tribunal for the
Law of the Sea rejected Italy’s argument that Panama’s application to obtain
compensation for loss of a ship should be time-barred, though it acknow-
ledged the validity of the doctrine of extinctive prescription’.

' Certain Phosphate Lands in Nauru (Nauru v. Austl.), 1992 1.C.J. 240 (Judgement on Pre-
liminary Objections of 26 June 1992) (hereinafter — Nauru), i 32 (available at: https://www.
icj-cij.org/files/case-related/80/080-19920626-JUD-01-00-EN.pdf).

> UNAT Judgment No. 124 (28 October 1968), in: Judgments of the United Nations Admi-
nistrative Tribunal Nos. 114—166 (1974), p. 104, 113 (available at: https://untreaty.un.org/
UNAT/UNAT_Judgements/Judgements E/UNAT_00124_E.pdf).

Cyprus v. Turkey, European Court of Human Rights, Application no. 25781/94, Judgment
(12 May 2014), 1 24 (https://hudoc.echr.coe.int/eng#{%22itemid %22:[ %22001-144151%22]}).

* Tbid., 1 26.

> The M/V “Norstar” Case (Pan. v. Italy), ITLOS Case No. 25, Preliminary Objections,
Judgment (4 November 2016) (hereinafter — M/V “Norstar”),  309—314 (https://www.it-
los.org/fileadmin/itlos/documents/cases/case_no.25/Preliminary Objections/Judgment/
C25 Judgment_04.11.16_orig.pdf).
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Finally, the Iran-United States Claims Tribunal heard several pleas of
extinctive prescription or unreasonable delay in presentation of a claim'.
Empowered to apply “principles of commercial and international law as the
Tribunal determines to be applicable”?, in fran National Airlines v. United
States the Iran-United States Claims Tribunal recognized extinctive pre-
scription as a principle of public international law but chose not to apply it
“[gliven the commercial nature of the transactions at issue’. At the same
time, the Iran-United States Claims Tribunal also ruled that it is not bound
by municipal statutes of limitations but rather has “the discretion to determine
whether or not there has been an unreasonable delay in presenting a claim
to a competent forum™*.

2.4. Extinctive Prescription in the Jurisprudence of Investment Arbitration
Tribunals

The defense of extinctive prescription was raised by respondents in several
investment arbitration cases.

In Bosca v. Lithuania, the tribunal rejected the respondent’s argument and
ruled: “there is no deadline prescribed by the Agreement, Rules or general
principles of international law”’. Thus, the tribunal hinted that there may be
no rule of extinctive prescription in international law. Likewise, the H& H v.
Egypt tribunal found that the claim was not time-barred because the respon-

' Iran National Airlines Company v. United States of America, TUSCT Case No. B10, Award
(30 November 1987) (hereinafter — Iran National Airlines v. United States), | 6 (https://jus-
mundi.com/en/document/decision/en-iran-national-airlines-company-v-the-government-
of-the-united-states-of-america-award-award-no-337-b10-2-monday-30th-november-1987).

Declaration of the Government of the Democratic and Popular Republic of Algeria Con-
cerning the Settlement of Claims by the Government of the United States of America and
the Government of the Islamic Republic of Iran (19 January 1981), Art. V (http://www.ius-
ct.net/General%20Documents/2-Claims%20Settlement%20Declaration.pdf).

Iran National Airlines v. United States, | 11.

* " Harnischfeger Corporation v. Iran, IUSCT Case No. 180, Partial Award (13 July 1984), T 103
(https://jusmundi.com/en/document/decision/en-harnischfeger-corporation-v-ministry-
of-roads-and-transportation-industrial-development-and-renovation-organization-of-iran-
machine-sazi-arak-and-machine-sazi-pars-partial-award-award-no-144-180-3-friday- 13th-
july-1984#decision_4912).

*  Luigiterzo Bosca v The Republic of Lithuania, PCA Case No. 2011-05, Award (17 May 2013),
11 120 (https://www.italaw.com/sites/default/files/case-documents/italaw7179_1.pdf). The
same holding was also made in Marco Gavazzi & Stefano Gavazzi v. Romania, ICSID Case
No. ARB/12/25, Decision on Jurisdiction and Admissibility (21 April 2015) (hereinafter —
Gavazzi), || 147 (http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C2441/
DC9888_En.pdf).
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dent failed to demonstrate “the existence of a prescription rule under the
ICSID [International Centre for Settlement of Investment Disputes] rules
or the BIT [bilateral investment treaty]”"'.

In most other cases, tribunals recognized the existence of the doctrine in
international law but ultimately rejected the plea of extinctive prescription
due to the absence of both or one of the elements of extinctive prescription,
namely: (i) inexcusable delay in lodging a claim; and (ii) prejudice to the
respondent.

Accordingly, in Nordzucker v. Poland, the tribunal regarded an almost
five-year delay in presentation of the claim as reasonable, taking into account
the efforts of the investor to resolve dispute amicably’. The Kardossopoulos v.
Georgia tribunal rejected Georgia’s defence, which was based on a ten year
lapse from the alleged breach to the presentation of the claim. The tribunal
found delay on the part of the claimants not to be unreasonable because the
investors “persistently pursued compensation from the Georgian Govern-
ment” for several years until their request was definitively rejected after the
2003 Rose Revolution’.

In Wena Hotels v. Egypt, the tribunal declined to grant a plea of extinctive
prescription under international law even though there was a delay in lodging
the claim. It was held that the delay caused no detriment to Egypt’. In SGS
v. Paraguay, lack of any prejudice to the respondent was another reason for
finding that the claim was not time-barred’.

In Saliniv. Argentina, the respondent disputed that prejudice or detriment
to the respondent constitutes an element of extinctive prescription. The tri-
bunal dismissed this argument, holding that an overwhelming amount of

' H&H Enterprises Investments, Inc. v. Arab Republic of Fgypt, ICSID Case No. ARB/09/15,
Tribunal’s Decision on Respondent’s Objections to Jurisdiction (5 June 2012), 1 87 (https://
www.italaw.com/sites/default/files/case-documents/ital012.pdf).

* Nordzucker AG v. The Republic of Poland, UNCITRAL, Partial Award (10 December 2008)
(hereinafter — Nordzucker), 222 (https://www.italaw.com/sites/default/files/case-docu-
ments/italaw3030_1.pdf).

* Ioannis Kardassopoulos & Ron Fuchs v. Republic of Georgia, ICSID Case Nos. ARB/05/18
and ARB/07/15, Award (3 March 2010), 1 263 (https://www.italaw.com/sites/default/files/
case-documents/ita0445.pdf).

* Wena Hotels Limited v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award (8 De-
cember 2000) (https://www.italaw.com/sites/default/files/case-documents/ita0902.pdf)
(hereinafter — Wena Hotels), | 106—107.

> SGS Société Générale de Surveillance S.A. v. The Republic of Paraguay, ICSID Case
No. ARB/07/29, Award (10 February 2012),  162—166 (https://www.italaw.com/sites/de-
fault/files/case-documents/italaw 1525.pdf).
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jurisprudence shows that “prejudice to the respondent, in the sense of creating
difficulties in answering the claimant’s claim, is an element of prescription™".

It is also pertinent to add that, on several occasions, respondent States
have argued that municipal statutes of limitation applied to breaches of in-
ternational investment agreements. However, tribunals almost invariably
dismissed this argument, holding that only international law can govern
the admissibility of a claim under a treaty’. Even in Pac Rim v. El Salvador,
where jurisdiction was founded on Salvadoran Investment Law, the tribunal
deemed municipal statute of limitations enshrined in the Salvadoran Civil
Code inapplicable’. The single exception to this rule proved to be Bogdanov v.
Moldova, in which the investor did not oppose the argument of the State that
part of its damages claim was time-barred under Moldovan law*.

Probably the most unique approach to the interplay of municipal statutes
of limitation and extinctive prescription under international law was employed
by the second tribunal in Caratube v. Kazakhstan. In that case the tribunal,
quoting the jurisprudence of the Iran-United States Claims Tribunal, ob-
served that although it is not bound by the limitation period laid down in
Kazakh law, it would take this period into consideration in deciding whether
the claim is time-barred by operation of the doctrine of extinctive prescrip-
tion’. Hence, the tribunal implied that the expiration of the limitation period

' Salini Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/15/39, Decision on Ju-
risdiction and Admissibility (23 February 2018), { 90 (https://www.italaw.com/sites/default/
files/case-documents/italaw9546.pdf).

> Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award (9 No-
vember 2000), T 93 (https://www.italaw.com/sites/default/files/case-documents/ita0481.
pdf); Nordzucker, | 221; Wena Hotels, | 107; Gavazzi, 1 147.

* Pac Rim Cayman LLC v. The Republic of El Salvador, ICSID Case No. ARB/09/12, Award
(14 October 2016), § 5.71 (https://www.italaw.com/sites/default/files/case-documents/ital-
aw7640_0.pdf). A similar finding was made in Interocean Oil Development Company and In-
terocean Oil Exploration Company v. Federal Republic of Nigeria (ICSID Case No. ARB/13/20,
Decision on Preliminary Objections (29 October 2014), {| 123 (https://www.italaw.com/sites/
default/files/case-documents/italaw6336.pdf)) and in AES Corporation & Tau Power B.V. v. Re-
public of Kazakhstan, ICSID Case No. ARB/10/16, Award (1 November 2013), | 430 (https://
www.italaw.com/sites/default/files/case-documents/italaw8205_0.pdf). However, the result
might have been different if the limitation period had been stipulated in the domestic invest-
ment law on which jurisdiction of the tribunal had been based.

*" Yury Bogdanov v. Republic of Moldova, SCC Case No. 114/2009, Final Arbitral Award (30 March
2010), 1 94 (https://www.italaw.com/sites/default/files/case-documents/ita0096.pdf).

Caratube International Oil Company LLP & Devincci Salah Houraniv. Republic of Kazakh-
stan, ICSID Case No. ARB/13/13, Award (27 September 2017) (hereinafter — Caratube),
11 421 (https://www.italaw.com/sites/default/files/case-documents/italaw9324.pdf).
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under Kazakh law would give rise to a rebuttable presumption that the claim
is time-barred.

3. Nature of Extinctive Prescription and Its Elements

3.1. Extinctive Prescription as a General Principle of Law Recognized by
Civilized Nations

To determine the specific contents of the rule on extinctive prescription
in international law, it is important to identify the source of law from which
this rule emanates. Article 38(1) of the Statute of the International Court
of Justice (hereinafter — ICJ Statute)', which is largely deemed to be an au-
thoritative statement of sources of international law’, provides for three such
sources: (i) treaties; (ii) custom; and (iii) “general principles of law recog-
nized by civilized nations”. Extinctive prescription, by definition, cannot be
found in treaties that can stipulate specific limitation periods. Hence, if the
rule on extinctive prescription is enshrined in international law, it either has
a customary character or constitutes a general principle of law.

In most cases, the issue of whether extinctive prescription constitutes
a general principle of law or custom does not affect its application unless
a specific international investment agreement mandates the use of custom-
ary law but not general principles of law. Nevertheless, the nature of the rule
does affect the method of proving it. A customary rule is evidenced by the
existence of State practice and opinio juris’, while a general principle of law
is determined by comparative law analysis of municipal legal systems and
transposition of the rule to international law*.

The dominant position among publicists is that the rule on extinctive
prescription belongs to the corpus of general principles of law’. In line with

https://www.icj-cij.org/en/statute

A. Pelletin: A. Zimmermann, K. Oellers-Frahm, Chr. Tomuschat, Chr.J. Tams (eds.), The
Statute of the International Court of Justice: A Commentary, 2" ed., Oxford Universi-
ty Press, 2012, Art. 38, p. 746 (para. 51); see also: Report of the Executive Directors on
the Convention on the Settlement of Investment Disputes between States and Nationals of
Other States of the International Bank for Reconstruction and Development, ICSID Con-
vention, Regulations and Rules (ICSID/15) (April 2006) (https://icsid.worldbank.org/ en/
documents/icsiddocs/icsid %20convention%20english.pdf), p. 47 (para. 40).

* ICJ Statute, Art. 38(1)(c).
See Section 3.1.2 below for details.

See, e.g.: Restatement (Third) of the Foreign Relations Law of the United States, American
Law Institute, 1987, § 102, Commentary 1; 1958 ILC Report, Commentary to Article 23,
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this view, Bin Cheng regarded extinctive prescription as a general principle of
law recognized by civilized nations in its own right', while Kotuby and Sobota
considered it a manifestation of the principle of abuse of rights’.

3.1.1. Lack of Opinio Juris to Establish Customary Nature of the Rule

Indeed, the current state of opinio juris does not support the view that
extinctive prescription constitutes a rule of customary international law.

First, there is no sufficiently representative multilateral treaty or host
of treaties which codify the principle of extinctive prescription’. Although
a number of international investment agreements contain provisions on
limitation periods*, a preponderant majority of them are devoid of such pro-
visions. A recent study by Martinez-Fraga and Moreno Pampin found that
as of 2018, “only 106 of the approximately 3,000 bilateral and multilateral
investment protection treaties in force ha[d] limitations periods™”.

Second, nor is the customary nature of the rule on extinctive prescription
confirmed by the voting of States at the international conferences®. Accord-
ingly, at the 1930 Hague Codification Conference, the Third Committee
adopted a proposal regarding the two-year limitation period for submission of
claims arising out of acts of judicial authorities by a narrow margin: 16 votes

p. 67 (para. 27); A.R. Ibrahim, The Doctrine of Laches in International Law, Virginia Law
Review, Vol. 83 (1997), p. 687—689; see also: Martinez-Fraga & Moreno Pampin, Op. cit.,
p. 860 (for the view that extinctive prescription is not a part of customary international law).

Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals,
Cambridge University Press, 2006 (= Stevens & Sons Ltd.; Carswell Co., 1953), p. 373—386.

Ch.T. Kotuby, Jr., & L.A. Sobota, General Principles of Law and International Due Process:
Principles and Norms Applicable in Transnational Disputes, Oxford University Press, 2017,
p. 113.

* See: Kasikili/Sedudu Island (Bofts. v. Namib.), 1999 1.C.J. 1045 (Judgment of 13 December
1999), 1 18 (available at: https://www.icj-cij.org/files/case-related/98/098-19991213-JUD-
01-00-EN.pdf) (pointing out that wide participation in the multilateral treaties aiming to
codify customary law constitutes evidence of opinio juris).

*  North American Free Trade Agreement (17 December 1992), Art. 1116(2) (https://idatd.
cepal.org/Normativas/TLCAN/Ingles/North_ American_Free Trade Agreement-NAF-
TA. pdf).

Martinez-Fraga & Moreno Pampin, Op. cit., p. 790.

See: Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in
1965, 2019 I.C.J., 1 151—153 (Advisory Opinion of 25 February 2019) (available at: https://
www.icj-cij.org/files/case-related/169/169-20190225-01-00-EN.pdf) (for the view that opinio
Jjuris can be expressed in States’ voting for the United National General Assembly Resolu-
tions).
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to 15'. This result in the Committee is indubitable of far from universal ac-
ceptance of the rule on extinguishment of a claim by lapse of time. However,
in the 2001 Articles, the Commission included the rule on extinctive prescrip-
tion, providing that a State can validly acquiesce upon the lapse of a claim
and, hence, lose its right to invoke responsibility’. In the Commentaries to
the Articles, the Commission effectively identified both lapse of time and
detriment to the State whose responsibility is invoked as the elements of
prescription, although it did not call it “extinctive prescription” by name’.
At the same time, it is pertinent to note that the Articles do not only contain
codified customary rules but also general principles of law as well, e.g., the
rules on force majeure, which are explicitly recognized in the Commentaries
to the Articles as rooted in general principles of law*. Thus, the inclusion of
the rules on extinctive prescription in the Articles in the absence of other
evidence to that effect cannot be deemed sufficient evidence of the custom-
ary nature of those rules.

Third, conspicuously, in many cases States avoid invoking extinctive pre-
scription even though they are entitled to do so. At least a few such examples
can be found in the cases concerning compensation for expropriation of
aliens’ property. For example, in 1996 the US, the UK, and France agreed
to restore to Albania the gold seized from it by Nazi Germany and placed
into the Bank of England in the 1940s’, while Albania agreed to pay to the
United States USD 2 million as compensation for nationalization of the assets
of US nationals and to restitute property to the Conservative Baptist Mission
Society’. The claims were settled despite an almost 50-year delay in pressing
them’. Other prominent examples of failure to invoke extinctive prescription

' Rosenne (ed.), League of Nations Conference for the Codification of International Law

[1930], Vol. IV, p. 1582.
? 2001 Articles, Art. 45(b).
Ibid., Commentary to Art. 45, paras. 6—11.
Ibid., Commentary to Art. 24, para. 8.

> T Barber, Pounds 6.5m in War Gold Returns to Albania 49 Years (23 February 1996)
(https://www.independent.co.uk/news/world/pounds-65m-in-war-gold-returns-to-alba-
nia-49-years-1320490.html).

Agreement between the Government of the United States of America and the Government of
the Republic of Albania on the Settlement of Certain Outstanding Claims (10 March 1995)
(https://www.justice.gov/sites/default/files/fcsc/docs/agreement-web.pdf).

Given that the US and Albania did not maintain any diplomatic relations from the moment
of the seizure of gold until 1991, it is unlikely that the US and Albania formally pressed any
claims against each other during this period.
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include the requests for cultural repatriation of assets obtained by Western
powers during the colonial era. For example, in the case of the Elgin Marbles
transferred from the Ottoman Empire to the UK in 1801—1812, Greece re-
portedly sent its first official request for the return of the sculptures as late
as 1983'. It appears that the extinctive prescription argument did not feature
prominently in subsequent correspondence between Greece and the UK’.
Such failure of States to raise objections based on extinctive prescription may
serve as evidence of a lack of opinio juris supporting the rule on prescription.

3.1.2. Method of Determining the Contents of the General Principle of Law

Having established that extinctive prescription is not a customary rule but
rather a general principle of law, the next step in our analysis is to identify
the method to determine the contents of the rule. UN Special Rapporteur
Vazquez-Bermudez opined that for a rule of law to be deemed a “general
principles of law derived from national legal systems””, it should meet at least
two criteria: (i) recognition in the legal systems: “within a sufficiently large
number of national legal systems™*, and (ii) transposability, i.e. the ability for
the rule to be applicable in the international legal order.

The default method for identifying whether the principle has obtained
sufficient recognition to be deemed a “general principle of law” under Art. 38
of the ICJ Statute is to conduct “a scientific study of the laws of different
States™”.

Another approach to identify “general principles of law” is for a case to be
decided by a body consisting of persons belonging to different legal cultures.

' J.H. Merryman, Thinking about the Elgin Marbles, Michigan Law Review, Vol. 83 (1985),
p. 1882 (available at: https://repository.law.umich.edu/cgi/viewcontent.cgi?article=
2640&context=mlr).

Elgin Marbles: UK Declines Mediation over Parthenon Sculptures (8 April 2015) (https://
www.bbc.co.uk/news/uk-32204548).

First Report on General Principles of Law by Marcelo Vazquez-Bermudez, Special Rap-
porteur (A/CN.4/732) (5 April 2019) (hereinafter — Vazquez-Bermudez Report), para. 22
(https://digitallibrary.un.org/record/3805756 /files/A_CN-4_732-EN.pdf).

* Ibid., para. 167

M. Akehurst, Equity and General Principles of Law, International and Comparative Law
Quarterly, Vol. 25 (1976), Issue 4, p. 814 https://doi.org/10.1093/iclqaj/25.4.801; for exam-
ples of the application of this approach, see: Fabiani (France v. Venezuela), Award (1905), in:
Reports of International Arbitral Awards / Recueil des sentences arbitrales, Vol. X, p. 83—
139 (https://legal.un.org/riaa/cases/vol_X/83-139.pdf); Oil Platforms (/ran v. U.S.), 2003
I1.C.J. 161 (Separate Opinion of Judge Simma), | 66—74 (https://www.icj-cij.org/files/case-
related/90/090-20031106-JUD-01-10-EN.pdf).
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This approach is exemplified, in particular, in Judge Carneiro’s holding that
every ICJ judge “should retain some trace of his legal education and his
former legal activities in his country of origin™'.

The third approach to identifying “general principles of law” might be to
have regard to previous arbitral awards or judgments of international courts
where such principles were previously identified. However, one must be aware
that tribunals can mistakenly identify non-existent principles’.

As investment tribunals usually include only three persons (represen-
ting far less legal systems than the 15 judges of the ICJ or 21 judges of the
International Tribunal for the Law of the Sea), in investment arbitration the
“only one reliable way in which a general principle of law can be proved...
is by examining the laws of different States™. Pellet suggests that it is not
necessary to analyze every single legal system of the world, but rather that it
is enough to look at “a few families or systems of law which, insofar as gen-
eral principles are concerned, are coherent enough to be considered ‘legal
systems’”*. It is also reasonable to resort to arbitral awards and judgments
of international courts as well as writings of publicists and comparatists,
especially those containing a robust comparative law analysis of particular
rules, as the “subsidiary means for the determination of rules of law” under
Art. 38(1)(d) of the ICJ Statute.

However, it is worth noting that in practice, many tribunals avoid expli-
citly resorting to the comparative law approach when both parties agree as
to the existence and content of a general principle of law’. In the absence of
such agreement, a comparative law approach to the identification of general
principles of law seems to be the most robust one. In investment arbitration
jurisprudence, this conclusion is probably best confirmed by the Decision
of the Annulment Committee of the International Centre for Settlement of
Investment Disputes in Klockner v. Cameroon. In that decision, the Com-
mittee annulled an award for manifest excess of powers by the tribunal as it

" Anglo-Iranian Oil Co. Case (U.K. v. Iran), 1952 I.C.J. 151 (Dissenting Opinion of Judge
Levi Carneiro), 1 14 (https://www.icj-cij.org/files/case-related/16/016-19520722-JUD-01-
05-EN.pdf).

> Akehurst, Op. cit., p. 818.
*  Ibidem.
* Pellet, Op. cit., p. 837 (para. 263).

> Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, De-
cision of the Tribunal on Mexico’s Preliminary Objection Concerning the Previous Pro-
ceedings (26 June 2002), T 39 (https://www.italaw.com/sites/default/files/case-docu-
ments/ita0898.pdf).
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failed to substantiate its analysis that the duty of full disclosure constitutes
a rule of French-Cameroonian law and a general principle of law'.

When a tribunal or another decision-maker finds that a certain rule has
acquired widespread recognition among legal systems of the world, it should
turn to the next stage of analysis, oft-referred to as “transposition™’. At this
stage, it must be determined that the rule is applicable in the international
legal system. Transposition requires the decision-maker to look at the prin-
ciples and goals underlying specific rules’, rather than “importing private law
institutions ‘lock, stock and barrel’” into international law*. The content of the
rule in different jurisdictions obviously may differ, but “[d]ifferences of detail
between different systems of municipal law do not prevent the application of
general principles of law where there is an underlying common principle™’.

In conclusion, it should be emphasized that the jurisprudence of invest-
ment arbitration tribunals confirms that, despite its subsidiary character in
filling in lacunae in the treaty and customary law, general principles of law
can have a determinative character in the resolution of a dispute. For example,
in Inceysa v. El Salvador, lack of good faith (held to be a general principle of
law) on the part of an investor in submitting a bid to a government led the
tribunal to decline to exercise jurisdiction®.

3.2. Comparative Analysis of Extinctive Prescription in Municipal Legal
Systems: Deducing the Common Principle

To positively determine the elements of extinctive prescription, com-
mon principles should be deduced from major legal systems that represent

' Klockner Industrie-Anlagen GmbH and Others v. United Republic of Cameroon and Société

Camerounaise des Engrais, ICSID Case No. ARB/81/2, Decision on Annulment (3 May
1985), 1 72 (https://www.italaw.com/sites/default/files/case-documents/italaw 11161.pdf).

Vazquez-Bermuidez Report, para. 169.

T. Gazzini, General Principles of Law in the Field of Foreign Investment, Journal of World
Investment & Trade, Vol. 10 (2009), Issue 1, p. 107 (available at: https://papers.ssrn.com/
abstract_id=1763365).

International Status of South West Africa, 1950 1.C.J. 146 (Separate Opinion by Sir Ar-
nold McNair), 148 (https://www.icj-cij.org/files/case-related/10/010-19500711-ADV-01-
01-EN.pdf).

> Akehurst, Op. cit., p. 814.

Inceysa Vallisoletana, S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award
(2 August 2006), T 230—239 (https://www.italaw.com/sites/default/files/case-documents/
ita0424_0.pdf); for analysis of the case-law requiring all investors to comply with the princi-
ple of good faith, see also: St. W, Schill & H.L. Bray, 5. Good Faith Limitations on Protected
Investments and Corporate Structuring, in: A.D. Mitchell, M. Sornarajah & T. Voon (eds.),
Good Faith and International Economic Law, Oxford University Press, 2015, p. 93—98.
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the legal families of the world. Due to the far from comprehensive nature
of this study, the analysis will be limited to “the parent systems of the
great legal families”' and a few others, namely, the common law systems
of England and the United States of America, as well as the civil law sys-
tems of France, Belgium, Germany, Austria, Switzerland, and Russia.
The reason for this is that systems inside each legal family usually share
similar legal institutes’. Hence, the principles and provisions prevalent in
the analyzed legal systems can be found in many other legal systems across
each legal family.

Before embarking on actual comparative analysis, it is worth noting that
although these legal systems often face the same problems, they may solve
these problems by different means’. Therefore, this paper will go beyond an
analysis of the provisions of municipal legal systems on the statute of limi-
tations (as the most obvious source for extinctive prescription as a general
principle of law). As extinctive prescription constitutes a relief against stale
claims in the absence of any specific time limits for filing the claims, for
comparative purposes, this paper will consider legal provisions preventing
considerations of claims on the merits due to a delay in filing them when no
specific time limits are fixed by municipal law.

3.2.1. Common Law

In English law, the statute of limitations that bars the consideration of
a claim by a court after the expiration of a specific period of time has long
co-existed with the doctrine of laches. This doctrine is known in English
law since at least 1293* and allows a court to dismiss a stale claim even in the
absence of the limitation period set forth in the statute. The currently ap-
plicable test in English jurisprudence requires a court to ascertain “whether
it would in all the circumstances be unconscionable for a party to be permit-
ted to assert his beneficial right”’. The circumstances include, in particular,

'K Zweigert & H. Kotz, Introduction to Comparative Law, Trans. by T. Weir, 3" ed., Oxford

University Press, 1998, p. 41.
M Bogdan, Comparative Law, Kluwer; Norstedts Juridik; TANO, 1994, p. 83.
Zweigert & Kotz, Op. cit., p. 34.

K. Fort, Disruption and Impossibility: The New Laches and the Unfortunate Resolution
of the Modern Iroquois Land Claims, Wyoming Law Review, Vol. 11 (2011), No. 2, p. 400
(available at: https://digitalcommons.law.msu.edu/cgi/viewcontent.cgi?article=1370&cont
ext=facpubs).

* Frawley v. Neill, [2000] CP Rep. 20 (1999) (per Aldous LI); see also: Patel & Ors. v. Shah &
Ors., [2005] EWCA Civ. 157, para. 32 (per Mummery LJ).
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“the period of the delay, the extent to which the defendant’s position has been
prejudiced by the delay and the extent to which that prejudice was caused by
the actions of the plaintiff”’.

The doctrine of laches was utilized in the US as well. It is said to consist
of two elements: “prejudice to the defendant resulting from the delay; and
circumstances excusing the plaintiff’s failure to bring suit more promptly”’.

In establishing these two elements, the US courts apply quite a nuanced
two-tier analysis.

First of all, the court identifies the analogous state or federal prescriptive
period’. As a rule, the court ought to look at the limitation period that would
apply “to a comparable... action filed in state court in the state in which the
cause of action arose™*.

In the second stage of analysis, “the burden of proofis allocated to either
the plaintiff (if the analogous period has passed), or to the defendant (if it has
not)”’. If the plaintiff files the claim within the analogous period, the defen-
dant must prove unreasonableness of the delay and resulting prejudice to the
defendant. If the plaintiff files the claim after the expiration of the analogous
period, it is he who bears the burden of proof of the reasonableness of delay
and lack of prejudice to the defendant.

3.2.2. Continental Law

There is no general doctrine with an effect similar to laches in the con-
tinental law tradition. The concept most closely resembling laches in the
Romance legal family is a flexible limitation period. Such a period is en-
shrined, in particular, in Art. 1648 of the Belgian Civil Code which provides
that “[t]he action out of the hidden defects [of the sold goods] must be
brought by the purchaser, within a short time (un bref délai), according to
the nature of the hidden defects, and the usages of the place where the sale

" Nelson v. Rye & Anor., [1996] 1 WLR 1378, 1392 (per Laddie J); see also: CI. Stanley &
M.J. Ashdown, Laches and Limitation, Trusts & Trustees, Vol. 20 (2014), Issue 9, p. 961—
962. https://doi.org/10.1093/tandt/ttul63

Th.G. Robinson, Laches in Federal Substantive Law: Relation to Statutes of Limitations,
Boston University Law Review, Vol. 56 (1976), p. 971.

> UR. Vass & X. Chen, The Admiralty Doctrine of Laches, Louisiana Law Review, Vol. 53
(1992), No. 2, p. 517518 (available at: https://digitalcommons.law.lsu.edu/cgi/viewcon-
tent.cgi?referer=https://www.google.com/&httpsredir=1&article=5422&context=lalrev;).

* Sandvik v. Alaska Packers Ass’n, 609 F.2d 969, 971 (9th Cir. 1979).
> Vass & Chen, Op. cit., p. 518.
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1

was made”'. This flexible limitation period is also embraced by the legal
systems of “Benin, Congo, Gabon, Guinea and Luxembourg”’. The Belgian
Court of Cassation specified that the following criteria should be utilized
in assessing “within a short time”: (i) the nature of the goods sold; (ii) the
nature of the defects; (iii) end-use of the goods sold; (iv) the quality of the
parties; and (v) the judicial or extra-judicial acts performed by the parties’.
Thus, apart from the length of the delay itself, the courts consider how this
delay affects parties to the dispute: e.g., the lapse of the same amount of
time can cause detriment to the respondent in the case of perishable goods,
but no detriment in the case of non-perishable goods.

In the legal systems lacking provisions on flexible limitation periods that
abound in the Germanic legal family, the closest concept to laches is the
fixed limitation period. Generally, provisions on the fixed limitation periods
either have a “strong effect” of extinguishing a claim itself or a “weak effect”
of serving as a bar to the consideration of a claim without extinguishing the
claim itself*. The rules on limitation periods are said to be based on a number
of considerations, including “(i) the stability and certainty of legal relations;
(ii) equitable considerations, since it may become difficult to defend a case
after a long time, the relevant pieces, evidence and proofs not being available
anymore; [and] (iii) issues of a proper administration of justice””’.

The same rule was also contained in Art. 1648 of the French Civil Code until 2005 when the
limitation period of two years was incorporated therein (see: Ordonnance n° 2005-136 du
17 février 2005 relative a la garantie de la conformité du bien au contrat due par le vendeur
au consommateur, Art. 3 (https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFT
EXT000000257818)).

> U. Schroeter, A Time-Limit Running Wild: Article 39(2) CISG and Domestic Limitation
Periods, Nordic Journal of Commercial Law (NJCL), 2017, Issue 2, p. 178 (available at:
https://journals.aau.dk/index.php/NJCL/article/download/2105/1587/).

’ Cass., A.R. nr. 4132, 23 maart 1984 (Blomme / Fort), Arr. Cass 1983—84, 969 (available at:
https://cass.justitie.belgium.be/cass/ac/1983-84-3.pdf).

R. Zimmermann, Comparative Foundations of a European Law of Set-Off and Prescription,
Cambridge University Press, 2002, p. 72 (listing Scotland and South Africa as jurisdictions
with “strong effect” of prescription, on the one hand, and, Germany and Greece as juris-
dictions with “weak effect” of prescription, on the other hand).

R. Kolb, Good Faith in International Law, Hart Pub., 2017, p. 130. On the rationales for es-
tablishing limitation periods in Russian law see Onipenenernue KC P® ot 3 Hostopst 2006 T.
Neo 445-0 «Ilo xanobam rpaxnan bponHukosa Banepus AkumoBuya u Bonognna Huko-
Jlast AjlekceeBMYa Ha HapyleHUe MX KOHCTUTYLIMOHHBIX TIPaB MOJTOXEHUIMU cTaThbu 208
I'paxxnanckoro konekca Poccuiickoit Denepannn» [Ruling of the Constitutional Court of
the Russian Federation dated 3 November 2006 No. 445-O “On the Applications of Citizens
Valery Akimovich Bronnikov and Nikolay Alexeevich Volodin in Connection With Violation
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Although the effect of the limitation period is usually activated upon
the lapse of a certain period of time stipulated in the municipal statute', the
rigidity of this rule is typically softened by other provisions of the relevant
statute. For instance, the German Civil Code provides for the suspension of
the limitation period for the duration of negotiations and force majeure events’,
while the Russian Civil Code states that the lapsed limitation period can be
restored in exceptional circumstances, such as a plaintiff suffering from serious
decease or debilitating condition or the plaintiff’s illiteracy’.

3.2.3. Deducing the Common Principle: Identifying Elements of the Defense

This analysis of the sources of common law and continental law reveals that
all of them contain rules against pressing of stale claims and take into account
certain common considerations in identifying whether a claim is stale.

The first element, a significant inexcusable lapse of time since the emer-
gence of a claim, is present in the Anglo-American doctrine of laches. The
lapse of the time element is also obvious in the civil law rules on flexible and
fixed limitation periods. The rules of continental law systems on the suspen-
sion of limitation periods and restoration of lapsed limitation periods provide
the plaintiff with certain excuses or defenses, allowing the claim not to be
dismissed. Thus, these rules can be transposed to international law as the
inexcusable delay element of extinctive prescription.

The second element, detriment or prejudice to the defendant, manifests
itself in the potential for vitiation of evidence in the Anglo-American doctrine
of laches. In the context of the flexible limitation periods applicable in some
systems of the Romance legal family to the claims concerning hidden defects
of goods, the detriment element can be deduced from the willingness of the
courts to implement tougher time requirements to claims regarding perish-
able goods, so as to avoid causing detriment to the defendant. Furthermore,
a higher risk of obfuscation of evidence with the lapse of time is another policy
consideration behind setting forth fixed limitation periods in continental law.

of Their Constitutional Rights by the Provisions of Article 208 of the Civil Code of the Rus-
sian Federation] (stating that “the absence of reasonable time limitations for compulsory de-
fense of violated civil rights would lead to detriment being caused to legally protected rights
and interests of defendants and third parties who otherwise would not have taken into ac-
count in each situation necessity to collect and preserve information and facts significant
for consideration of the case”).

' Germany: Biirgerliches Gesetzbuch (hereinafter — BGB), § 195; Russia: Civil Code,
Art. 196.

> BGB, § 203 and 206.
> Russian Civil Code, Art. 205.
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Hence, the two elements have a ubiquitous presence across major legal
systems of the world and can be easily transposed to international law. A case
can be dismissed on the basis of extinctive prescriptions if:

(i) the claimant submits the claim with an inexcusable delay;

(ii) this delay has caused detriment or prejudice to the respondent, which
can be manifested in the destruction of documents, fading of witness recol-
lection due to the lapse of time, etc.

4. Proving Extinctive Prescription in Investment
Arbitration Cases

4.1. The Burden of Proof'in Cases of Extinctive Prescription

In any case where the issue of extinctive prescription comes up, one of the
most contentious questions is who bears the burden of proof of the presence
or absence of the elements of the defense. The court or tribunal deciding
the case may be guided by the general principle that the party making an al-
legation must prove it'. As Foster posits, “[b]Joth common law and civil law
conceptions of the allocation of the burden of proof centre on the parties’
assertions as to the existence of an obligation or a defence””.

Although major legal systems contain rules shifting the burden of proof
in certain circumstances, it is doubtful whether any such rule has been trans-
posed to international law as a general principle of law. For one thing, the
1CJ has “explicitly refrained from holding that a complete shift of the burden
of proof could occur”’. Nevertheless, on a number of occasions, investment
tribunals have adopted the so-called prima facie approach of shifting the
burden of proof from the party making allegations to its opponent upon pro-
duction of the evidence sufficient to establish a prima facie case*. Thus, the
possibility of shifting the burden of proof has been recognized in investment

YoM Benzing, Evidentiary Issues, in: A. Zimmermann, K. Oellers-Frahm, Chr. Tomuschat,

Chr.J. Tams (eds.), The Statute of the International Court of Justice: A Commentary, 2™ ed.,
p. 1245 (para. 35).

C.E. Foster, Burden of Proof in International Courts and Tribunals, Australian Year Book
of International Law, Vol. 29 (2010), p. 43 (available at: http://www.austlii.edu.au/au/jour-
nals/AUYrBkIntLaw/2010/3.pdf).

*  Bengzing, Op. cit., p. 1247, T 43.

* Zhinvali Development Ltd. v. Republic of Georgia, ICSID Case No. ARB/00/1, Award
(24 January 2003), {1 311 (https://jusmundi.com/en/document/decision/en-zhinvali-
development-Itd-v-republic-of-georgia-award-friday-24th-january-2003) (quoting Asian
Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3, Final
Award (27 June 1990), | 311); Karkey Karadeniz Elektrik Uretim A.S. v. Islamic Republic
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treaty jurisprudence and is supported, at least, by the “judicial decisions...
as subsidiary means for the determination of rules of law” in the sense of the
ICJ Statute (Art. 38(1)(d)).

The question thus arises: how does the general principle enunciated above
affect the distribution of the burden of proof in case of extinctive prescrip-
tion? And are there any special rules shifting the burden of proof in the case
of extinctive prescription?

The corollary of the general principle actori incumbit probatio is that the
respondent raising the defense of extinctive prescription should prove both its
elements. However, the claimant will have to prove any excuses on which he
relies in respect of the first element of significant inexcusable lapse of time.
Of course, such a position fails to clarify what period of time is sufficient to
dismiss a claim if the claimant does not successfully invoke any excuse.

A general rule on shifting the burden of proof in cases of extinctive pre-
scription accepted in major legal families does not seem to exist. Nevertheless,
the case-law of international arbitral tribunals reveals that, at least, some of
them have adopted a rule roughly similar to the one applied in the context
of the US doctrine of laches: if a claimant files a claim within a certain time
period, the respondent bears the burden of proof that he can rightfully in-
voke the doctrine of extinctive prescription; while if the claim is lodged after
expiration of the said period, the claimant bears the burden of proof that the
claim is not time-barred.

In Williams, twenty years was accepted as a period after which the burden
shifts to the plaintiff to show he was not negligent in not pursuing the claim'.
A similar twenty-year period was required in Sarropoulos v. Bulgaria’.

The jurisprudence of the Iran-United States Claims Tribunal suggests that
“Im]unicipal statutes of limitation have not been considered as binding on
claims before an international tribunal, although such periods may be taken
into account by such a tribunal when determining the effect of an unreason-
able delay in pursuing a claim” before such tribunals’.

of Pakistan, ICSID Case No. ARB/13/1, Award (22 August 2017), 1 497 (https://www.
italaw.com/sites/default/files/case-documents/italaw9767.pdf).

' Williams, p. 291.

Mixed Arbitral Tribunal Bulgaria-Greece (14 February 1927), Recueil des décisions des tri-
bunaux arbitraux mixtes, vol. VII (1928), p. 47 (reported in: B. E. King, Prescription of Claims
in International Law, British Year Book of International Law, Vol. 15 (1934), p. 84).

> Alan Craig v. Ministry of Energy of Iran, IUSCT Case No. 346, Award (2 September 1983),
11 45 (https://jusmundi.com/en/document/decision/en-alan-craig-v-ministry-of-energy-
of-iran-water-engineering-service-mahab-khuzestan-water-and-power-authority-kwpa-
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Accordingly, in Iran National Airlines Company v. United States, the Iran-
United States Claims Tribunal held that a six-year period within which Iran
Air could have brought a claim against the US before the US Court of Claims
is dispositive for determination of the reasonableness of delay. Thus, the Tri-
bunal found all claims in respect of which invoices were presented more than
six years before the closure of the Iran Air offices in the US to be time-barred'.
At the same time, the Iran-United States Claims Tribunal did not apply the
principle of extinctive prescription as a matter of public international law, but
rather effectively applied the doctrine of laches as it exists under the US law’.
Thereafter the approach pioneered in the jurisprudence of the Iran-United
States Claims Tribunal paved its way into investment jurisprudence and was
employed by the tribunal in Caratube, where placed weight on “municipal
statutes of limitation against international prescription principles™.

It is suggested that in the distribution of the burden of proof between
the parties, a tribunal can be guided by whether the comparable statute of
limitations under municipal law expired at the moment of the presentation of
a claim®. If yes, the claimant is to show the reasonableness of delay and lack
of prejudice to the respondent; if not, the respondent State is to show the
unreasonableness of delay and the presence of prejudice. Although this rule
cannot be said to constitute a general principle of law, it can be employed as
a helpful conceptual tool by arbitral tribunals ruling on investment claims.
Since the rule on the distribution of the burden of proof has already been used
by a number of tribunals in practice, it can be regarded as rooted in “judicial
decisions... as subsidiary means for the determination of rules of law” under
the ICJ Statute (Art. 38(1)(d)).

Ultimately, the proposed distribution of the burden of proof will provide
States and investors with certainty in their legal relations. In its absence, it is
unclear what period of time (coupled with detriment to the respondent) can
be considered sufficient for the dismissal of a claim, provided that no excuse
for the delay is invoked by the respondent.

khadamat-iran-zemin-engineering-consultant-services-company-kiz-award-award-no-
71-346-3-friday-2nd-september-1983).

Iran National Airlines v. United States, | 12.
See Section 2.3 above.
Caratube, | 424; see also Section 2.4 above.

For purposes of interruption of extinctive prescription, it is sensible to treat the moment of
submission of a notice of arbitration or request for arbitration (or sending of a notice of dis-
pute to the respondent State, if the relevant international investment agreement provides for
a cooling-off period) as the moment of presentation of claim.
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4.2. When Can the Presumption of Extinctive Prescription Be Rebutted?

It is further suggested that the presumption of extinctive prescription that
arises upon the expiration of the comparable statute of limitations under
municipal law can be rebutted in two cases:

(i) where the delay in filing a claim is excusable;

(ii) where no detriment is caused to the respondent State by the late
submission of a claim.

The circumstances in which the presumption of extinctive prescription
can be rebutted are discussed below.

4.2.1. Excusable Delay in Filing a Claim

The excusable grounds for delay in presentation of a claim can be deduced
from the municipal law rules on the suspension and extension of limitation
periods.

In the United Kingdom, the 1980 Limitation Act sets forth an extension
of the limitation period for the persons to whom the right of action accrued
when they were under a disability'. English law recognizes two conditions as
forming part of such disability: infancy and unsound mind’. Notwithstand-
ing the fact that minors and persons of unsound mind can be represented by
a litigation friend in common law, such persons are allowed to bring claims
“at any time before the expiration of six years from the date when [they]
ceased to be under a disability”’. This approach of extending prescription for
minors and persons under guardianship have also been followed in France®.

On the other hand, the English and French views are far from universal.
In many jurisdictions, prescription is suspended only in respect of minors
without a guardian’. For instance, in German law, operation of the limita-
tion period is suspended between parents and children during the minority of
children and between guardian and ward during the term of the guardianship
relationship®, but there is no general suspension for claims of minors or against
minors who are represented by their parents or guardians.

' Limitation Act 1980, Sec. 28(1).

> A. McGee, Limitation Periods, 7" ed., Sweet & Maxwell, 2014, p. 351 (para. 19.002).
*  Limitation Act 1980, s. 28(1).

* Code civil, Art. 2252.

E. Hondius, General Report, in: E. Honduis (ed.), Extinctive Prescription on the Limita-
tion of Actions: Reports to the XIVth Congress International Academy of Comparative Law
Athens (Vouliagmeni), Greece, 31 July — 7 August 1994, Kluwer Law International, 1995,
p. 22 (para. 20) (citing Argentina as an example).

¢ BGB, §207.
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Aside from incapacity, another widespread ground for suspension is a force
majeure event preventing a creditor from filing a claim'. For instance, the
Russian Civil Code sets forth an extension of the limitation period in cases
where either a claimant or a defendant is a member of the armed forces while
martial law is being imposed’.

The general rule appears to be that the limitation period should not run
in cases where either a creditor / claimant or a debtor / defendant is under
some incapacity to participate in the proceedings, or when filing of a claim
is impossible for some reason. The next stage of the analysis is whether this
general principle can be transposed to investment law.

On the basis of his study of the case-law of mixed claims commissions,
Bin Cheng named, in particular as one of the circumstances precluding op-
eration of prescription in international law (i) “[i]ncapacity, disability, want
of legal agencies, prevention by war, well-grounded fear and the like”’, and
(ii) a defendant causing delay*.

These circumstances can be, to a certain extent, transposable to modern
investment law. Incapacity of a claimant to pursue legal proceedings can be
considered a valid excuse for the delay in initiating investment arbitration pro-
ceedings. Such incapacity can manifest itself, in particular, in imprisonment,
criminal prosecution, and harassment of an investor — a physical person or
chief executive officer and other officers of an investor — legal entity. Although
stories of persons pursuing claims against States whilst imprisoned in these
States are not unheard of’, not all investors are as audacious, and it would be
unjust to require an investor to pursue proceedings whilst in custody in the
respondent State where there is a risk of pressure being put on him.

Another question is whether the incapacity of an investor (e.g., a minor
who can be an heir to an original investor) is a valid excuse for the delay in
pursuing the claim. The answer to this question seems to be in the negative.

' BGB, § 206; Russian Civil Code, Art. 202(1)(1).
2 Art. 202(1)(2).

Bin Cheng, Op. cit., p. 384 (referring to Williams).
* Ibidem.

See, e.g.: A. Ross, Imprisoned Russian Businesswoman Brings Claim against Kuwait (17 July
2018) (https://globalarbitrationreview.com/article/1172043 /imprisoned-russian-business-
woman-brings-claim-against-kuwait) (describing the circumstances of Lazareva v. Kuwait).
Another prominent example of State using criminal law mechanisms to put pressure on in-
vestors is apprehension and sentencing by Georgia of Ron Fuchs, the claimant in Fuchs v.
Georgia (see: A. Ross, Ron Fuchs Sentenced to Seven Years (1 April 2011) (https://globalar-
bitrationreview.com/article/1030212/ron-fuchs-sentenced-to-seven-years)).
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Although English law and some other legal systems contain rules on the
extension of limitation periods in case the right of claim accrues when the
claimant is minor or otherwise incapacitated, other legal systems (including
German law) lack such rules. Therefore, no general principle excusing mi-
nors from pursuing an investment claim can be deduced and transposed to
investment law. This conclusion is strengthened by the fact that most, if not
all, legal systems provide for instruments of defense of interests of minors
or incapacitated persons in the form of litigation friends (in common law)
or statutory representatives (in civil law).

As for the question of whether a State can be argued to be incapacitated
by any event, the answer is likely no. Even so-called “failed States™ retain
diplomatic functions and are capable of representing themselves in legal
proceedings. Although in some cases there can be controversies about proper
representation of a State by a particular government', they are unlikely to last
for a significant time, which can affect the operation of extinctive prescription.

4.2.2. Lack of Detriment or Prejudice to the Respondent

As discussed in Section 3.2.3 above, detriment or prejudice to the re-
spondent State can manifest itself in the vitiation of evidence, e.g., failure of
memory of witnesses due to lapse of time and loss or destruction of docu-
mentary evidence.

Bin Cheng suggests that this element is not present when evidence is
not obscured due to delay in the presentation of a claim’. Correspondingly,
in Gentini Umpire Ralston referred in obiter dictum to a claim based on
a bond for which a public register has been kept as a case in which extinctive
prescription would not run’. This obviously does not mean that all claims
predominantly based on documentary evidence are immune to the lapse
of time. In fact, many companies and states have policies on the destruction
of documents after the expiration of certain time periods. Thus, a respondent
State might be prejudiced if an investor files a claim after the expiration of this

' See: R. Pereira de Souza Fleury, ICC Tribunal Recognizes Guaidé’s Intervention and Stays

Proceedings in PDVSA v. PETROPAR, Kluwer Arbitration Blog (25 May 2019) (http://ar-
bitrationblog.kluwerarbitration.com/2019/05/25/icc-tribunal-recognizes-guaidos-interven-
tion-and-stays-proceedings-in-pdvsa-v-petropar/) (describing Juan Guaidd’s attempts to
intervene into various arbitration proceedings conducted by Venezuela).

Bin Cheng, Op. cit., p. 382. For an example of this proposition, see: Giacopini (/taly v. Vene-
zuela), Opinion of Umpire Ralston (1903), in: Reports of International Arbitral Awards /
Recueil des sentences arbitrales, Vol. X, p. 595—596 (available at: https://legal.un.org/riaa/
cases/vol_X/594-596.pdf).

Gentini, p. 561.
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period and the relevant evidence is already destroyed by the investor (who
would otherwise be obliged to disclose it), the State, or State-controlled
company implicated in the dispute.

Moreover, it should be kept in mind that in many investment cases, wit-
ness testimony is still very important. For instance, in WDF v. Kenya, the
witness statement of the senior manager of the claimant, who admitted to
giving money to the Kenyan President, was critical for the dismissal of the
case on international public policy grounds'.

Thus, despite the prevailing role of documentary evidence in modern
investment arbitration proceedings, the presumption of extinctive prescrip-
tion is not easily rebuttable due to a lack of detriment to the respondent State.

5. Conclusion

The doctrine of extinctive prescription, which constitutes a general prin-
ciple of law recognized by civilized nations, has continuing relevance for the
investor-state dispute settlement given that only around one hundred interna-
tional investment agreements contain explicit limitation periods while others
are simply silent on this issue. This analysis of a number of legal systems be-
longing to major legal families of the world allows us to deduce two principal
elements of the defense: (i) inexcusable (unreasonable) delay in presentation
of the claim; and (ii) significant prejudice or detriment to the respondent
State, which can be manifested in obfuscation of evidence due to lapse of
time, e.g., fading of witnesses’ memories and destruction of documents.

It is suggested that in approaching a plea of extinctive prescription, a tri-
bunal should take into account municipal statutes of limitation in the host
State. An investor should be accorded a rebuttable presumption that his claim
is not time-barred if he files the claim within the limitation period provided
for in the host State’s municipal legislation. If the investor files the claim upon
expiration of the limitation period, the burden of proof that delay was reason-
able and no detriment was caused to the respondent rests on the claimant.

' World Duty Free Company Limited v. Republic of Kenya, ICSID Case No. ARB/00/7,
Award (4 October 2006), T 110 (https://www.italaw.com/sites/default/files/case-docu-
ments/italaw 15005.pdf).



WHBECTULIMOHHDbIN APBUTPAXK
KAK ABYCTOPOHHAA AOPOrA:
BCTPEYHbIE UCKU TOCYAAPCTB K UHOCTPAHHbIM
WHBECTOPAM B CBETE NOCJIEAHEN NPAKTUKU
M HOBOIO NMNOKOJIEHUA MEXAYHAPOAHDIX
MHBECTULUMOHHDbIX OrOBOPOB

E.C. ByroBga,

LL.M. (YnrncanbcKuit YHUBEPCUTET),

yneH Koponeckoro nacrutyra apoutpon (MCIArb),
CTaplInii OPUCT aaABOKATCKOTO 010po «MBaHSIH 1 mMapTHEPHI»
(MockBa)

B cmamuve anaauzupyromes 0CHO8HbLE CAOICHOCMU, BO3HUKAIOWUE NPU
npedessasaeHUU 20cy0apcmeamu 86CMPeYHbIX UCKO8 8 UHBECMULUOHHOM apou-
mpaxce. Agmop ommeuaem, 4mo OHU 00YCA08AEHbL «<OCHOPOICHO-02PAHUUU-
MenbHbIMU» N00X00AMU APOUMPOB K MOAKOBAHUIO NOAOICEHUN MENCOYHAPOOHBIX
UHBECMUUUOHHBIX 002080p08. B 3moil ces13u 6 cmamoe npedaaearomcest cnocoobl
UX npeodoseHUs Ha 0CHO8e ANbMEPHAMUBHO20 MOAK08AHUS NoAoXceHul Ba-
UWUHEMOHCKOU KOHBEHUUU, NPUMEHUMbIX APOUMPAICHBIX Pe2AAMEHIN08 U Medic-
OYHAPOOHBIX UHBECIMULUOHHBIX 002080P08.

B cmamve paccmampuseaemcs HedagHss NPAKMUKA UHBECMUYUOHHOO
apoumpasica u ommeuaemcs, 4mo oHa deMoHCmpupyem 60aee 61a20CKAOHHbLe
n00X00bl K 6CMPEUHbIM UCKAM 20CY0apcme U 0mxo0 om 02paHu4UmenbHo20
moakosanus. Kpome moeo, ananuzupyemcs pso mMeicoyHapoOHbIX UHEeCTU-
UUOHHBIX 002080P08 «HOB020 NOKOAEHUS», 8 KOMOPbIX Habadaemcs boaee
COaNaHCUPOBAHHBLI NOOX00, KOMOPbILL MAKICe YHUMbIeaem UHmepecs. npu-
HUMaruWux eocyoapcme.

Karoueswie crosa: uneecmuyionHbLil apoumpasic;, 6CmpeuHsle UCKU 8 UHEeC-
MuyuoHHOM apoumpance; MexcoyHapoOHbLil UeHmp No ypecyauposanuio UHEec-
muyuonHnbvlx cnopoe (MIIYHC),; Bawunemonckas KoH8eHUUs; NPAsa 4en08eKa
8 UHBECMUUUOHHOM apoumpanice; H080e NOKOAEHUE UHBECIULUOHHbIX 002080DP08.
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INVESTMENT ARBITRATION AS A TWO-LANE HIGHWAY:
COUNTERCLAIMS BY STATES AGAINST INVESTORS
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AND NEW GENERATION INVESTMENT TREATIES
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The article analyzes the main difficulties that arise when states submit coun-
terclaims in investment arbitration. The author notes that the difficulties are
mostly associated with the “cautiously restrictive” approach of arbitrators to the
interpretation of the provisions of investment treaties.

The article also considers the recent practice of investment arbitral tribunals
submitting that this demonstrates more favorable approaches to counterclaims by
states and a departure from restrictive interpretation. The article also considers
a number of “new generation” investment treaties that take a more balanced
position towards the interests of host states.

Keywords: investment arbitration; counterclaims in investment arbitration;
International Centre for Settlement of Investment Disputes (ICSID); ICSID
Convention; human rights in investment arbitration; new generation of invest-
ment treaties.

1. Benenue

CucreMa pazpelleHus CriopoB MeXAy MHOCTPAHHBIMU MHBECTOPAMU
¥ npuHUMatommMu rocynapcerBamu (Investor-State Dispute Settlement (na-
nee — ISDS)) HaxoauTCs B HACTOSIIIIUIA MOMEHT B COCTOSTHUM «TypOYJIEHT-
HocTtu». Kputuka B agpec ISDS, yxxe 0oJiee n1ecATUISTUST UCXOISIIast OT ee

345



E.C. bypoBa

pPa3IUYHBIX YYaCTHUKOB, TIpuBeJia K Tomy, uto Komuccus OOH no nmpaBy
MexayHaponHoii Toprosiu (nanee — KOHCHUTPAIT) BHecna B CBOIO ITOBeCT-
Ky pecdbopmupoBanue [SDS Kak OIVH 13 LEHTPATbHBIX BOIIPOCOB M aKTUBHO
paboTaeT Hag HUM BO MHOTUX HaIlpaBJICHUSIX YK€ HECKOIbKO JIeT .

3HaynTeabHAs YACTh TAKOW KPUTUKHU CBSI3aHa ¢ TeM, 4To B ISDS HeT
OaylaHca MeXIy MyOJIMUYHBIMU M YaCTHBIMU UHTepecamu. OTMevaeTcsl, 4To
JMaHHas cUCTeMa aCMMMETPUYHA, MTOCKOJbKY rocyaapcTBa MPpU3HAIOTCS
OTBETCTBEHHBIMM Iepel MTHOCTPAHHBIMI MHBECTOPAMU M BBITUIAUMBAIOT
MHOTOMUJUIMOHHBIE KOMITEHCAIIMK, B TO BpeMsI KaK KOpIiopaluy He He-
CYT OTBETCTBEHHOCTH 32 COLIMAIbHbBIE, SKOHOMUYECKHUE U IKOJIOTUIECKHUE
MOCJIECTBYSI CBOE MHBECTUIIMOHHOM 1eITeIbHOCTI .

[Tpu aTOM Ha 3Tane 3apoxaeHust ISDS B 60-e roabl MPOIILIOro CTOJIe-
TUSI €€ OTILIbI-OCcHOBaTenu (rmoa pykoBoacTBoM A. bpoxeca (A. Broches),
nepBoro ['eHepanbHOTrO cekpeTapss MexXaIyHapomHOTO LIEHTPa 10 YPeryin-
poBaHui0 MHBeCTUIIMOHHBIX crtopoB (MIIYUC) (International Centre for
Settlement of Investment Disputes (manee — /CS/D))) pyKOBOICTBOBAJINCH
HE0OXOIMMOCTbIO cOaTaHCUPOBATh MHTEPECH TOCYIapCTB M UHBECTOPOB.

' Cwm. moxpoGHee o paGote Padoueit rpyrirst [T OHCUTPAJ «PedhopMIpOBaHHe CHCTEMBbI

YPETYJIMPOBAHUS CIIOPOB MEXKy MHBECTOPAMHU U rocyaapcTBamMu»: https://uncitral.un.org/
ru/working_groups/3/investor-state; cM. Takxke: Paukoeé H.B. Pecdhopma MexXayHAPOIHO-
TPaBOBOI'O YPEryJIMpPOBaHMUs CIIOPOB MEXKIY MHOCTPAaHHBIMU MHBECTOPAMM U FOCy1apCTBa-
mu // MexnyHapoaHoe mipaBocymaue. 2016. Ne 3(19). C. 118—136 (moctymHo B MHTepHeTe
o azipecy: https://mgimo.ru/upload/iblock/d4d/MP3(19)2016%20(101-136%20-%20% D0
%A0%D0%B0%D1%87%D0%BA%D0%BE%D0%B2).pdf); byposa E.C., Kopomeesa K.B.
Betep nepeMeH: akTyabHbIE 00CYKIeHUS peOPMBI CUCTEMBI pa3perieHUsT CIIOPOB MEX-
Iy MHOCTpAaHHBIMUA MHBECTOpaMu U rocynapctBamu // 3akoH. 2018. Ne 5. C. 153—163 (mo-
crynHo B MHTepHeTte no aapecy: https://centerarbitr.ru/wp-content/uploads/2018/07/
veter-peremen.pdf); Conogvesa A.B. HoBble moaxoasl K pehopMe MHBECTULIMOHHOTO ap-
outpaxa // MOCKOBCKHMIA KypHal MexxmyHapoaHoro mpasa. 2019. Ne 1. C. 27—39 (noctym-
Ho B MHTepHeTe 1o anpecy: https://www.myjil.ru/jour/article/view/296,/218).

Cwm. monpobHee o kputuke [SDS: The Backlash against Investment Arbitration: Percep-
tions and Reality / M. Waibel, A. Kaushal, K.-H. Chung, C. Balchin (eds.). Kluwer Law
International, 2010; cM. Takxke: Xodeikun P.M. 3akat spbl MHBECTULIMOHHOTO apOUTpa-
xka? // Legal Insight. 2014. Ne 6(32). C. 64; Ipebeavckuii A.B. Konen aroxu? Cyapba nH-
BECTUIIMOHHOTO apOUTpaxa B CBETE MOIBITOK CO3MaHUS CUCTeMbl HBECTUITMOHHOTO
cyna EC // B.A. Kabaros, C.H. Jle6enes: In Memoriam. CO0pHUK BOCTTOMUHAHUM, CTa-
Teit, UHBIX MaTepuanos / Hayu. pen.: A.W. Mypanos; Pen.: I1.]1.CaBkun; OTB. cekpe-
tapb: F0.A. [llaGanuna; Kad. mexn. yactH. u rpaxa. npasa um. C.H. Jlebenesa MITMMO
MU Poccumn; MAK nipu TTITT P®; MKAC nipu TIIIT P®. 2-e uzn., non. M.: CratyT,
2017. C. 476—502.; Ayodzesuuuyc P., Ilapxaes /. Pemenue Cyna EC mo neny Slowakische
Republik v. Achmea BV w Gynyiiee MHBeCTULIMOHHOTO apouTtpaxa B EBporie // HoBbie
TOPU3OHTHI MEXIyHapOIHOTO apouTpaxa. Beimyck 5: CoopHuk crareit / [Tox Hayd. pen.
A.B. AcockoBa, A.H. XKunbiioBa, P.M. Xonbikuna. M.: Poccuiickuit ”HCTUTYT cOBpe-
MeHHoro apoutpaxa, 2019. C. 348—375.
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OO0 3TOM CBMAETEIBCTBYIOT TTOJATOTOBUTENIbHbIE JOKYMEHTHI' K KOHBEH-
LIUM 00 yperyJIupoBaHUU WHBECTULIMOHHBIX CIIOPOB MEXIY TOCynapcCT-
BaMM 1 (GDM3UYECKUMU WU IOPUANYESCKUMU JULIAMU APYTUX TOCYIapCTB
(BamunrroH, 18 mapra 1965 r.) (nanee — BalmHrronckast KOHBEHIIMS ).
JlaHHble MaTepualibl MMOKa3bIBaloT, 4To [SDS Obla M3HAYaIbHO CMOJe-
JIMpOBaHa TaKUM 00pa30oM, UTOOBI apOUTpaKHbIE pa30MpaTeIbCTBA MOTJIU
VHUIIMMPOBATHCS KaK MHBECTOPAMM, TaK U TOCyIapCTBaMM, a MpPOLiec-
CyaJibHbIe MeXaHU3Mbl BalllMHITOHCKOI KOHBEHLIMU pa3paboTaHbI TaK,
YTOOBI X MOKHO OBLIO MPUMEHSITh HE3aBUCUMO OT TOTO, KTO SIBJISIETCS
HUCTLIOM’.

Kpowme Toro, nzHayaibHO rocyaapcTBa HaaeISITMCh TTPAaBOM Ha BCTped-
HbIX MCK K MHOCTPAHHOMY MHBECTOPY, KOTOPBII B OTCYTCTBUE MPSIMOU
JIOTOBOPEHHOCTU CTOPOH CIIOpa 00 MHOM JIOJKEH ObUT pacCMaTpUBAThCS
TeM Xe COCTaBOM apOMTPOB, YTO 1 TIePBOHAYAIbHBIN UCK MHBECTOPA K TO-
cyaapcTBy (cT. 46 BallMHITOHCKOI KOHBEHIIMHN).

EcTh mocTtaTouHOE KOJIMYECTBO apTyMEHTOB B MOJIb3Y TOTO, YTO Y IO-
CyIapcTBa JOJDKHO OBITh MPaBO HAa BCTPEUYHBIN MCK B MHBECTUIIMOHHOM
apburpaxe.

Hampumep, paccMoTpeHre OCHOBHOI'O M BCTPEYHOTO MCKOB TTO3BO-
JIUT TOOUTBLCS TIpoliecCyaibHOM 3KOHOMUM U 3P dekTuBHocTU. Kpome
TOT0, UCXOMIS M3 COOOPaXKeHUI HEUTPATbHOCTA U HE3aBUCUMOCTH, TAKXKe
MpeacTaBIsieTCs] HEOOXOMUMMBIM pacCMaTpuBaTh TPEOOBAHUS TOCYIapCTB
K MHBECTOpaM He B HallMOHAJBbHBIX CylaxX, a B HaAHALIMOHAJIbHOM (o-
pyme’. HakoHell, MexaHM3M BCTPEYHBIX UCKOB BaXKeH ISl 00ecieueHUsI
3aKOHHOCTHU U 1LeJoCTHOCTU [SDS: OH MO3BOJISIET MPUBJIeYb NHBECTOPOB
K OTBETCTBEHHOCTHU 32 OCYIIECTBICHNE MHBECTULIMOHHON AeATeIbHOCTU
HeHajIexalM 00pa3oM U MOBBICUTh BHUMaHME K KOPIIOPAaTUBHOM OT-

' The History of the ICSID Convention: Documents Concerning the Origin and the Formu-

lation of the Convention on the Settlement of Investment Disputes between States and Na-
tionals of Other States. Vol. 11-1. ICSID, 1968. P. 244, 246, 311, 374 (moctymHo B UHTep-
HeTe 110 aapecy: https://icsid.worldbank.org/en/Documents/resources/History%200%20
ICSID%20Convention%20-%20VOLUME%2011-1.pdf); Parra A.R. The History of ICSID.
Oxford University Press, 2012. P. 174.

Report of the Executive Directors of the International Bank for Reconstruction and Develop-
ment on the Convention on the Settlement of Investment Disputes between States and Na-
tionals of Other States // ICSID Convention, Regulations and Rules (ICSID/15). ICSID,
2006. P. 41 (para. 13) (moctymHo B MHTepHeTe 1o afpecy: https://icsid.worldbank.org/en/
Documents/resources/2006%20CRR _English-fnal.pdf).

Bjorklund A.K. The Role of Counterclaims in Rebalancing Investment Law // Lewis & Clark
Law Review. 2013. Vol. 17. No. 2. P. 461—480 (moctyrHo B MUHTepHeTe 1o afapecy: https://
law.lclark.edu/live/files/14086-1cb172art4bjorklundpdf).
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BETCTBEHHOCTH B KOHTEKCTE 3allIUThl OKPYXAOIIeil Cpelibl ¥ COOIIOACHMS
IpaB YeJIoBeKa.

OnHako, HECMOTpPSI Ha OYEBUAHBIE TUTIOCHI TAaKOTO petneHust, 1SDS tpa-
TUIIMOHHO BOCIIPUHMMAETCS KaK 10pora ¢ OMHOCTOPOHHUM IBUKEHUEM,
[JIe TIPABO 3asIBJISITh TPEOOBAHMST IPUHAIICKUT MHOCTPAHHBIM MHBECTOpAM,
a rocyapCcTBY OTBOJIUTCS POJIb «BEUHOI'O OTBeTUMKa»'. Bo MHOroM 310
00YCJIOBJIEHO T€M, YTO MOMNBITKY FOCYIAaPCTB 3asIBJISITh BCTPEYHbIE UCKU
K MHBECTOPAM PEIKO IPUBOAMIN K YCIIEXY.

C MOMeEHTa 3asiBJICHHUsI [IEPBOrO BCTPEYHOI'O MCKAa B MHBECTULIMOHHOM
apoutpaxe B 1977 r.’ mpakTUKa NpUACPKUBAIACH «OCTOPOXHO-OrPAHUYM-
TEJIbHBIX» ITOAX0I0B: OOJIBIIMHCTBO BCTPEYHBIX MCKOB FOCYIapCTB K MHO-
CTPAaHHBIM MHBECTOPAM OTKJIOHSIIMCH 10 IOPUCAMKIIMOHHBIM OCHOBAaHMUSIM,
6e3 mepexoa K paCCMOTPEHMIO 110 CYIIeCTBY. MOXHO Ha0I0aaTh HEKYIO
ACHUMMETPUIO C TOYKU 3PEHUsI TOTO, KaK Pean3yroTcs MpolieccyalbHbie
MpaBa roCcyIapCTB U MHBECTOPOB, JiexKalllie B ocHoBe /SDS, a Takke HeKUi
OTXOJI OT IIPUHIIMIA «IBYCTOPOHHOCTH», 3aJI03KEHHOTO B JAHHYIO CUCTEMY
MpU €€ OCHOBAaHUMU.

BMmecte ¢ Tem 3a mocaeaHne HECKOIBKO JIET CTaln TakKe MOSIBJISITHCS
MPUMEPHI AeJI, B KOTOPBIX TOCYIapCTBa OTHOCUTEIBHO YCIICIIHO 3asIBISLIN
BCTpeuHble TpeOOBaHUsI K MHBeCTOpaM. HoBble MOMNbITKY cOalaHCUPOBATh
MEXIyHapOIHOE MHBECTULIMOHHOE MIPABO HAOJIIOAAI0TCS U B MEXKTOCY1ap-
CTBEHHOI MPAKTUKE 3aKJII0YEHMs MHBECTULIMOHHBIX 10roBopoB. [Toaxombl
rOCYIapCTB K HUM MEHSIIOTCSI: MOXXHO Ha0JI0aTh TO3UTUBHbIE TEHICHLIMN
TPU aHaJIU3e TEeKCTOB HEKOTOPHIX TOTOBOPOB «HOBOTO IMMOKOJICHMST».

B HacTosieii paboTe paccMaTpUBaIOTCS IPUYMHBI CIIOXKHOCTEM, ¢ KO-
TOPBIMU CTAJIKMUBAIOTCS TOCYAapCTBa MPU 3asiBJICHUM BCTPEYHBIX MCKOB
B MHBECTULIMOHHOM apOMUTpaKe, MpeajiaraloTcs albTepHATUBHbIE MTOAXOIbI
K MX pa3pelleHMIO, a TaKXKe aHAJIM3UPYETCs MOCeIHsISI TPpaKTUKa pac-
CMOTPEHMSI BCTPEYHBIX UCKOB FOCYIapCTB U pa3paboTKa MEXIYHAPOIHbBIX
MHBECTULIMOHHBIX IOTOBOPOB B CBETE HOBBIX MOIXOA0B K BCTPEUHBIM Tpe-
OOBaHMSIM TOCYIAPCTB.

Popova I.C., Poon F. From Perpetual Respondent to Aspiring Counterclaimant? State Coun-
terclaims in the New Wave of Investment Treaties // BCDR International Arbitration Re-
view. 2015. Vol. 2. Issue 2. P. 224; Toral M., Schultz Th. Ch. 25. The State, a Perpetual
Respondent in Investment Arbitration? Some Unorthodox Considerations // The Back-
lash against Investment Arbitration / M. Waibel, A. Kaushal, K.-H. Chung, C. Balchin
(eds.). P. 577—602 (noctymHo B MHTEpHeTe 10 ampecy: https://papers.ssrn.com/abstract
id=1811922).

> Adriano Gardella S.p.A. v. Céte d’Ivoire, ICSID Case No. ARB/74/1, Award (29 August
1977).
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2. Kakue TpeGoBaHM JIe3KAT B OCHOBE BCTPEYHBIX HCKOB
rocyaapcTB K MHHOCTPAHHBIM HHBECTOpPamM?

B npakTuke MHBECTULIMOHHOTO apOMTpaXKka 3asiBISZIUCh pa3HbIe 110
CBOEi1 IPUPOJIE BCTPEYHbIE TPEOOBAHMS IPUHUMAIOIIMX FOCYAAPCTB K MHO-
CTpaHHBIM MHBeCTOpaM. B GOJIbILIMHCTBE CBOEM OHM KacallCh HAPYILICHUI,
JOITYIIEHHBIX MTHBECTOPAMM B XOJI¢ OCYIIIECTBICHMSI MHBECTULIMI B TIPU-
HUMAaIOLIMX TOCyAapCTBaX W MOBJIEKIINX HeraTUBHbIE MMOCAEACTBUS ISt
TaKUX TOCYIapCTB.

HawnbGosee paHHUE IpUMEPbI BCTPEYHBIX UCKOB FOCYIapCTB K MHBECTO-
pam otHocsTcs K 70-80-M rogam XX B. B TOT nepuon BCTpeuHble TpedoBa-
HUsI TOCYIapCTB B MHBECTULIMOHHOM apOUTpaXke 3a4acTyi0 OCHOBBIBAIUCH
Ha 00$13aTeJIbCTBAaX U3 MHBECTULIMOHHBIX KOHTPAKTOB, 3aK/II0UEHHbBIX HEITO-
CPEICTBEHHO MEXJIY TOCYIapCTBOM B JIULIE €r0 FOCYIapCTBEHHBIX OPIraHOB
M MHOCTPpaHHBIMM MHBecTOopaMu. ['ocygapcTBa MpOCUIM 3a4€CTh B CUET
B3bICKMBAaE€MbIX YOBITKOB KOMIIEHCALIMIO 32 HEHAJIEXAalllee MCTIOJIHEHME
MHBECTOPaMM CBOMX 00s13aTeJIbCTBAX B PaMKaX peaau3aliy MHBECTULIM-
OHHBIX ITPOEKTOB'.

Tak, B omHOM M3 paHHUX jaea 1983 r.> Mexay HeMeLIKMM UHBECTOPOM
U TIpaBUTeIbcTBOM KamepyHa ObLil 3aKJII04EH Psifi MHBECTUIIMOHHBIX KOH-
TPaKTOB O CTPOUTEILCTBE 3aBOJIA IO ITPOU3BOACTBY yaoopeHuii. [Tocie Toro
Kak IMPaBUTEIbCTBO 3aKPbLIO 3aBOJ M3-3a €r0 HeHaIeXallero TeXHu4e-
CKOTO COCTOSIHUSI, UHBECTOP 00paTUIICS ¢ TPEOOBAHUSIMU O KOMIIEHCALIUM
B /CSID. B cBor ouepenb rocyaapcTBO Takxke MOTpedoBaio ¢ MHBECTOpa
KOMIIEHCALIMIO YObITKOB B CBSI3U C HEHAJIEXAIUM MCIOJIHEHUEM I10-
CJIeAHUM 00S13aTeIbCTB [0 MHBECTULIMOHHBIM KOHTPAKTAM O TEXHUYECKOM
o0ecIieYeHUY 1 yIpaBJieHUU 3aBOIOM. APOUTPHI OTKJIOHUIN BCTPEUHbIE
TpeGoBaHMsI TOCYIapCTBa 110 CYIIECTBY, YKa3aB, YTO OHO B CUILYy CBOETO I10-
JIOXKEHUS UMEJIO JOCTYT K MHBIM UCTOYHUKAM TEXHUYECKOTO 00eCIIeueHMS
M HE TOJIKHO OBbUIO M0JIaraThCsl B 3TOM Ha YaCTHOI'O MHBECTOpa'.

1

Cwm., Hanipumep: Adriano Gardella S.p.A. v. Céte d’Ivoire, Award; S.A.R.L. Benvenuti & Bon-
fant v. People’s Republic of the Congo, ICSID Case No. ARB/77/2, Award (8 August 1980)
(https://jusmundi.com/en/document/decision/en-s-a-r-1-benvenuti-bonfant-v-peoples-
republic-of-the-congo-award-friday-8th-august-1980#decision_1625).

> Klickner Industrie-Anlagen GmbH and Others v. Republic of Cameroon, ICSID Case
No. ARB/81/2, Award (21 October 1983) (https://jusmundi.com/en/document/decision/
fr-klockner-industrie-anlagen-gmbh-and-others-v-united-republic-of-cameroon-and-so-
ciete-camerounaise-des-engrais-sentence-friday-21st-october-1983#decision_996).

Charlotin D. Looking Back (1 of 3): Tribunal in Kiéckner v. Cameroon Finds That Imperfect
Contractual Performance by Investor Justifies State’s Decision to Withhold Its Own Perfor-
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B psime nen rocymapcTBa TakoKe 3asIBJISUIM TPEOOBAHMS O Pa3IMUHBIX
HapyIIeHUSIX HaJIOTOBOTO 3aKOHOAATEILCTBA B BUIE YKIOHEHUSI MTHBECTOpa
OT YILJIaThl HAJIOTOB MJIM COBEPIIIEHUS] MM HAJIOTOBBIX MaXWHAIIM, a TAKXKe
3J710yTOTpeOIeHN TpedepeHIMaTbHBIM TAMOXEHHBIM PEXXUMOM .

Bctpeuarorcst Takoke mpuMepbl BCTPEUHBIX TPEOOBaHU roCcya1apcTB
0 KOMIIEHCALIM1 MOpaJIbHOTO Bpena’. Harpumep, B BBILLIEYITOMSIHYTOM JIeJie
Benvenuti & Bonfant v. People’s Republic of the Congo rocynapcTBo cpeiau
poyero TpedoBasio BO3MEIIEHUST MOpaJIbHOTro Bpeaa (intangible loss) n3-3a
HEUCIOJHEHUSI MTHBECTOPOM 00s13aTEIbCTB 1O CTPOUTEIHCTBY BOTOOUMCT-
HBIX COOPYKEHUI, BCJCNCTBUE YETO Boa ISl 00ecriedeHUsI OTPEOHOCTE
HaceneHust KOHro He COOTBETCTBOBaJIa CAHUTAPHBIM CTaHAAPTaM, a TaKXKe
13-3a HEOOOCHOBAHHOTO O0paIlleHUs MHBECTOPAa B MEXKIYHAPOIHBIN ap-
ourpax. Cxoxee TpebOBaHME O KOMIIEHCALIM MOpaJIbHOTO Bpeaa (non-
material injury) permyTamnuu rocyaapcTBa U3-3a SKoObl HEOOOCHOBAaHHOTO
00pallleHUsI THOCTPAaHHOTO MHBECTOPA B apOUTPaX 3asiBISIIOCH Y KpauHOM
B nene Limited Liability Company Amto v. Ukraine’. B 060X ciiydyasix BCTped-
HbIE TPEOOBAHUS MPUHUMAIOIIMX FOCYIAPCTB O KOMIIEHCAIIMM MOPAJIbHOTO
Bpena OblJIM OTKJIOHEHBI.

B otHOCcuTenbHO HenaBHeM aene Metal-Tech Ltd. v. Republic of Uzbeki-
stan', paccmoTpeHHOM B 2014 1., ¥Y30eKucTaH 3as1BJIsl BCTPEUYHBIE TPeOO-
BaHMUS K U3PanIbCKOMY MHBECTOPY, BIOXKHMBIIIEMY CPEICTBAa B COBMECTHOE
MPEeanpusITUe C HECKOJIbKUMU Y30€KCKUMU TOCyIapCTBEHHBIMU KOMIIa-
HUSIMU T10 TepepadboTKe MOJIMOAEHOBOTO ChIpbs. [1o ycnoBusM 10roBo-
PEHHOCTH, TOCYIapCTBEHHbIC KOMIIAHWM MepeaaBaiu sl mepepadboTKU
JMOOBIBaeMbIli UMY MOJIMOIEH, a TAKKE KOMIUIEKC 3AaHUI 1 000pyIOBaHNS.
Co cBoelt CTOPOHBI MHOCTPaHHBIM MHBECTOP 00s13aJICs TTepenaTh CBOM HOY-

mance (19 March 2019) (https://www.iareporter.com/articles/looking-back-1-of-3-tribu-
nal-in-klockner-v-cameroon-finds-that-imperfect-contractual-performance-by-investor-
justifies-states-decision-to-withhold-its-own-performance/).

Amco Asia Corporation and Others v. Republic of Indonesia, ICSID Case No. ARB/81/1,
Decision on Jurisdiction in Resubmitted Proceeding (10 May 1988) (https://www.italaw.
com/sites/default/files/case-documents/italaw6357 _0.pdf); S.A.R. L. Benvenuti & Bonfant v.
People’s Republic of the Congo, Award.

Cwm. nonpobnee: Dumberry P. Compensation for Moral Damages in Investor-State Arbi-
tration Disputes // Journal of International Arbitration. 2010. Vol. 27. Issue 3. P. 247276
(mocrymHO B MHTepHETE 110 ampecy: https://papers.ssrn.com/abstract id=1628272).

*  SCC Case No. 080/2005, Final Award (26 March 2008) (https://www.italaw.com/sites/de-
fault/files/case-documents/ita0030.pdf).

* ICSID Case No. ARB/10/3, Award (4 October 2013) (https://www.italaw.com/sites/de-
fault/files/case-documents/italaw3012.pdf).
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Xay, a Takke BHECTU (PMHAHCUPOBAaHUE, HEOOXOIUMBIE IS TOTO, YTOObI
MPUBECTU KA4eCTBO MPOU3BOAMMOIO ChIPbsl B COOTBETCTBUE C MEXIyHa-
POIHBIMU CTaHAapTAMU U TAKUM 00pa30M MOBBICUTh €I'0 CTOMMOCTb.

VY36eKuCTaH 3asBJIsUI, YTO OH IOHEC YOBITKU M KaK COOCTBEHHUK yKa-
3aHHbBIX FOCYIapPCTBEHHBIX KOMIIAHMIA, U KaK CyBepeH. B yacTHOCTH, Kak
COOCTBEHHUMK TrOCYIapCTBEHHBIX KOMITAaHUI Y30eKucTaH TpeboBaa KOM-
MeHcalK YObITKOB B BUJIE YIIYILIEHHOM BBITOABI — JIOXOA0B, KOTOPbIE OH
MOJIy4MJI Obl IIPU SKCIIOPTE MPOAYKIIMK Ha 3apyOeXHBIX PhIHKAX, €CJIU
ObI MeXXAYHApPOJHbIE CTAHAAPTHI KAUeCTBA ObUIM TOCTUTHYTHI. BCcTpeuHble
TpeboBaHUsl ¥Y30eKucTaHa KaK CyBepeHa KacajJuch MPSIMbIX YOBITKOB U3-
3a HEyIUIaThl HAJIOTOB, TAMOXEHHBIX U BaJIOTHBIX MOIIJIMH UHBECTOPOM
BCJICICTBHE IIPEAOCTABICHUSI UM 3aBEIOMO JIOKHOM MH(MOPMALIMU, 8 TAKKE
YOBITKOB 13-3a COLIMATbHBIX U 9KOHOMUYECKMX MOCICACTBUI OaHKPOTCT-
Ba COBMECTHOTO MPEANPUSITUS B BUIE TTOBBIIICHUST 0€3pa00TUIIbI Cpeaun
MECTHOI'O HACEJICHMUSI.

J1o HelaBHEro BpeMeHU B OOJIbILIMHCTBE [IeJ1, Tie FOCYAapCcTBa 3asiBIIsLIN
BCTpeYHbIe TPEOOBAHUS K MHBECTOPAM, OHU OTKJIOHSUIMCh B CUITY JOBOJIBHO
OTrPaHUYMTEIbHBIX MOAXO0I0B K TOJIKOBAHUIO KaK ITOJIOXEHUI TIPUMEHUMbIX
apOUTpaXkKHbIX PErJIAMEHTOB, TAK U IBYCTOPOHHUX U MHOIOCTOPOHHMX
MHBECTULIMOHHBIX 1oroBopoB (Hanee — JIMC u MU C cooTBETCTBEHHO).
OpnHako 3a MocJieTHNE IBa-TPU Tofa B IPaKTUKE CTaJIM MOSIBIISITLCS 1ea,
JIEMOHCTpUpYIOILIe 0ojiee «0IaroCKJI0OHHbIe» MOAXOIbI K BCTPEUHBIM MCKaM
MPUHUMAIOIIKMX FOCYIapCTB.

B nape HenaBHux nen /CSID', moay4uBILIMX IIMPOKOE OOCYKIEHUE B ap-
OUTPaKHOM COO0O0ILIECTBE’, FOCYIapPCTBO 3asIBUJIO BCTPEYHbIE TPeOOBaHUS
K MHBECTOpaM O KOMIIEHCAIlUK 32 yilepO, NpUYMHEHHBIA OKpYXalollleil
cpene DKBagopa B XOe AKCILTyaTallMi HEDTSIHBIX MECTOPOXKICHUI TpaHC-
HallMOHAJIbHBIM KOHCOPIIMYMOM KOMITAHUIA.

Perenco Ecuador Ltd. v. The Republic of Ecuador and Empresa Estatal Petroleos del Ecuador
(Petroecuador), 1ICSID Case No. ARB/08/6, Award (27 September 2019) (https://www.
italaw.com/sites/default/files/case-documents/italaw 10837.pdf); Burlington Resources Inc.
v. Republic of Ecuador, ICSID Case No. ARB/08/5, Decision on Ecuador’s Counter-
claims (7 February 2017) (https://www.italaw.com/sites/default/files/case-documents/
italaw8206.pdf).

Harrison J. Environmental Counterclaims in Investor-State Arbitration: Perenco Ecua-
dor Ltd. v. Republic of Ecuador, ICSID Case No ARB/08/6, Interim Decision on the En-
vironmental Counterclaim, 11 August 2015 (Peter Tomka, Neil Kaplan, J. Christopher
Thomas) // Journal of World Investment & Trade. 2016. Vol. 17. Issue 3. P. 479—488 https://
doi.org/10.1163/22119000-01703006; Ishikawa T. Counterclaims and the Rule of Law in In-
vestment Arbitration // American Journal of International Law. 2019. Vol. 113. P. 33-37.
https://doi.org/10.1017 /aju.2018.96
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B 6onee panHeM u3 3TOi mapwl nen — Burlington Resources Inc. v. Re-
public of Ecuador — TocynapcTBO 3asiBUJIO IBE T'PYITITEI BCTPEYHBIX Tpe-
OOBaHMI1 K MHBECTOPY: O KOMITEHCALIMU 3a SKOJIOITMUECKOe 3arpsisHeHUe
MOYBBI M TPYHTOBBIX BOJ Ha 9KCIUTyaTUPOBABILIEMCsI MTHBECTOPOM HE(DTSIHOM
MECTOPOXIEHWNH, a TAKKE O KOMIIEHCAIIMY 32 HEMCIIOJHEHNE UM CBOUX
0013aTeJIbCTB M0 MHBECTUIIMOHHOMY KOHTPAKTY IO HaJIeXKaIlel ¢ TOUYKU
3pEHMST SKOJIOTUUECKOM 0€30IMaCHOCTH dKCIUTyaTallM MH(MPACTPYKTYPHI
MECTOPOXICHUS U ero Moceaytolieil Konceppaluu. [IpaBoBbIMU OCHOBA-
HUSIMH TPeOOBaHWI OBUTM MHBECTUIIMOHHBINM KOHTPAKT MEXKIy MHBECTOPOM
U TOCYIapCTBOM, a TaKXe MOJIOKEHUST HAllMOHAJIBHOTO MpaBa DKBajopa.
B pesynbTate B (peBpasie 2017 r. coctaB apOUTPOB MPUCYANUT DKBAAOPy
KOMIIeHcaluIo B pa3mepe 41,7 MJIH IOJUI., KOTOpas TlojJjiexKana BhlYeTy
W3 CYMMBI, IPUCYKICHHON UCTITY.

Bo BTOpoM nene — Perenco Ecuador Ltd. v. The Republic of Ecuador and
Empresa Estatal Petroleos del Ecuador (Petroecuador) — apOUTPBI TakXKe
YIOBJIETBOPUJIY CXOXHUE IO CBOCH CYTH BCTPEUYHBIE TPEOOBaHUSI DKBAgopa.
T'ocymapcTBy IprCyIuIn KOMITEHCAIIUIO YOBITKOB B pa3Mepe 93 MITH JOJIT.
KOTOpBIe DKBAIOP HOJKEH ITOHECTH JJISI BOCCTAHOBIICHUS COCTOSTHUST OT-
JIETbHBIX YYACTKOB MECTOPOXICHHUS OT 9KOJIOTMYECKOTO yiepoa, MpuIm-
HEHHOTO B pe3y/bTaTe AeSITeIbHOCTY MHBECTOpA.

COOTBETCTBEHHO, TIPU MPEIbSIBICHUN BCTPESIHBIX MCKOB FOCYIapCT-
Ba OOBIYHO TPEOYIOT BO3MEIIECHMST YOBITKOB, BBI3BAHHBIX HapyIICHUEM
WHBECTOPOM CBOMX 00S13aTEJILCTB MO NMHBECTULIMOHHOMY COIIAlICHUIO,
a TaKXXe 3aKOHOJATeIbCTBA MPUHUMAIOIIETO rocyaapcTBa. YUNUThIBas,
YTO MHBECTUIIMOHHBIC COTJIAIICHUS M HAIIMOHAIIbHOE 3aKOHOAATEILCTBO
MIPUHUMAIOIIETO TOCYIapCTBa He TOJIBKO Jaf0T IpaBa MHBECTOPY, HO U Ha-
JTarafoT Ha HEro 00SI3aHHOCTH, JIOTUYHO OBIJIO OBl paccMaTpHBaTh UCKU
rocynapcTB K MHBECTOpPaM B TOM ke (popyme, YTO U UCKM MHBECTOPOB
K TOCYyIapCTBaM.

3. KakoBbl ycJI0BHS 1151 IPENbSIBIEHHUS BCTPEYHbIX HCKOB
rocyaapcTB K MHHOCTPAHHBIM HHBECTOpPam?

BosbIIMHCTBO AeJT, B KOTOPBIX TOCYAAPCTBA 3asiBJISUIM BCTPEUHBIE TPEOO-
BaHMS K UHBECTOPaM, pacCMaTpUBAIUCh COrJIacHO BalllMHITOHCKOM KOH-
BEHIIUU U, COOTBETCTBEHHO, ApouTpaxkHoMy pernamenty ICSID, a Takxke
cornacHo Apourpaxknomy pernmameHTy FOHCUTPAJL. DT 1oKyMeHTBI
TPAAULIMOHHO SIBJIIOTCS HarboJjiee UCTOAb3YEMbIMU B MUHBECTULIMOHHOM
apouTpaxe, Mo JaHHBIM exeromnHoi cratuctTuku Kondepenuuu OOH
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o Toprosie u pazsutuio (mamee — FOHKTAI)'. Kpome Toro, B pamkax
OIIHOTO MHBECTUIIMOHHOTO CTIOpa, IT0 KOTOPOMY TOCYIapCTBOM-OTBETUN -
KOM TaKXe 3asiBJISUIMCh BCTPEUHBIC NCKOBBIC TPeOOBaHMS, TIPUMEHSIJICS
ApOuTpaxkHsbIii perjsaMmeHT ApOUTPaKHOTO MHCTUTYTA TOProBoii majaaThl
Croxkronpma (TIIC) (Stockholm Chamber of Commerce (manee — SCC))’.
[ToaTomy Mmos1okKeHUs yKa3aHHBIX TOKYMEHTOB HanboJiee MoKa3aTeIbHbBI
U peJeBaHTHBI IPUMEHUTENIBHO K aHAJIU3Y YCJIOBUM TSI TPEIbSIBICHUS
BCTPEYHBIX NCKOB rOCYIapCTB B MHBECTUIIMOHHOM apOUTpaKe.

3. 1. Bawmunemonckas koneenyus u Apoumpasxcruiii peeaamenm ICSID

HopMbl 0 BCTpe4YHBIX MCKaxX roCyAapcTB K MHBECTOpPaM COAepKaT-
cs B CT. 46 BalmmHITOHCKOM KOHBEHLIMM, a TaKxKe OTyOJaUpyIOTCd B Ipa-
Busie 40(1) Apoutpaxknoro pernamernta /CSID.

PaccMmoTrpeHre BCTpeuHbIX MCKOBBIX TPEOOBaHUIA TOCYIapCTB B apOu-
Tpaxe CorIacHO BalllMHITOHCKOM KOHBEHILIMU OJIKHO MPOUCXOAUTh IIPU
COOJIIOICHUY CJICAYIOIINX TPEX YCIOBUIA:

1) BcTpeuHoe TpeboBaHUE NOKHO ObITh HEMOCPEICTBEHHO CBSI3aHO
¢ mpenMeToM criopa (arising directly out of the subject-matter of the dispute);

2) BcTpeyHoe TpeOoBaHKeE JOJKHO MOANAaaaTh IO YCJOBUSI COLJIAIIEHMSI
CTOpPOH Ha apouTpak (within the scope of consent of the parties);

3) BcTpeuHoe TpeboBaHMe TOJIKHO MOoANanath nof opucaukiuo [CSID
110 MHBIM IOPUCAUKIIMOHHBIM OCHOBAaHUSIM, 3aKPETJICHHBIM B CT. 25 Ba-
IIIMHITOHCKOM KoHBeHLIMU (otherwise within the jurisdiction of the Centre).

Bropoe 1 TpeThe 13 MepednciIieHHBIX B CT. 46 BallMHITOHCKO# KOH-
BEHLIMM YCJIOBUIA B OOJIbIIICH CTEIEH KacaloTcsl IOPUCIUMKIIMM, TOrIa Kak
IepBOE 3a4acTyIO TPAKTYeTCsI Ha MPAaKTUKE KaK YCIOBKE O TOMYCTUMOCTHU
(admissibility) BcTpe4HBIX MCKOBBIX TPEOOBaHMIA'.

Haubo:biime 1ucKyccuu B IPaKTUKE BbI3bIBAET TOJIKOBAHUE YCIOBUIA
0 1) HemoCpeNCTBEHHOM CBSI3U BCTPEYHOTO TPEOOBAHUS C IIPEAMETOM CIIO-
pa 1 2) nmoanagaHuy BCTPEYHOTO TPeOOBAHMS MO, YCIOBUS COIJIAIICHMS
Ha apOUTpax.

Hamnpumep, nmonoxeHnus o paspeumieHuu cropos B JIMC u MUC
copMyJIMPOBaHbI B OCHOBHOM IPUMEHHUTEIbHO K HapyILIEHUSIM 00si-

Fact Sheet on Investor-State Dispute Settlement Cases in 2018 // I1A Issues Note. 2019.
May. Issue 2 (https://unctad.org/en/ PublicationsLibrary/diaepcbianO19d4_en.pdf).

Limited Liability Company Amto v. Ukraine, Final Award.

CwMm., Hanipumep, Antoine Goetz & Consorts et S.A. Affinage des Metaux v. Republique du
Bururndi, ICSID No. ARB/01/2, Award (21 June 2012) (https://www.italaw.com/sites/de-
fault/files/case-documents/italaw 1086.pdf).
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3aTeJIbCTB TOCYIaPCTB 110 OTHOLIEHUIO K MHBECTOPAM, UTO I103BOJISIET
MHOTUM TPUOyHaJIaM OrPaHUYUTETHHO TOJIKOBATh YCIOBUSI O MOATATaHUN
BCTPEUHOTO TpeOOBaHMsI TOCYIApCTBa 10 corjlacke Ha apouTpax. Yto
KacaeTcsl yCJIOBUS O CBSI3M BCTPEYHOIO TpeOOBAaHMSI C IIPEIMETOM CIIOpa,
JHUCKYCCUOHHBIM SIBJISIETCSI BOIIPOC O TOM, B U€M JOJIKHA 3aKJIH0YaThCsI
CBsI3b IIEPBOHAYAJIBHOTO TPeOOBaHUSI MHBECTOPA M BCTPEYHOIO TpeOoBa-
HUSI TOCYIapCTBa — B €AMHCTBE MPaBOBbIX WM (haKTUYECKUX OCHOBAHUIA
TpeOOBaHMIA.

[TonpoGHee ykazaHHbIE OCOOCHHOCTH TOJIKOBAHUST YCJIOBU IJIsT TIPEIb-
SIBJICHUSI BCTPEYHBIX KICKOB pacCMaTPUBAIOTCsI HYKE, B pa3il. 4 HACTOSIILEH
CTaThM.

3.2. Apoumpaxcnoti pecaamenm FOHCHTPAI

DopMyIMPOBKY TOJOXKEHUI O BCTPEUHBIX UCKaX B ApOUTPaXKHOM
pernamente FOHCUTPAJI pasnuuatores B pegakuusix 1976 r. u 2010 r.

Cratba 19(3) B penakuuu Apoutpaxsoro pernmameHta FKOHCUTPAJI
1976 r. mpeaycMaTpuBaeT, YTO BCTPEYHbIe TPeOOBAaHMUSI JOJKHBI BOSHUKATh
M3 TOTO e Torosopa (contract), 4To ¥ TpeOOBAHUS UCTILA.

B xome paGoThl Ham M3MEHEHUSIMU B ApOUTpakKHBINA perjaMeHT
IOHCHUTPAJ 1976 r. oTMe4ajioch, 4TO NaHHast (hOPMYIMPOBKA MOJIOXKEHMSI
cT. 19(3) 0 BCTpeyHBIX MCKAX HE BIIOJHE MTOAXOIUT MIJISI MUHBECTUIIMOHHOTO
apbuTpaxa 1 paspadbaTbhIBajlach ¢ OpUEHTallMell HA KOMMeEpPYECKUI apOu-
Tpax'. Criopbl MexXmy rocyIapcTBaMu M MHOCTPAHHBIMU MHBECTOPaMU MO-
IYT BO3HUKATb HE TOJILKO M3 MHBECTUIIMOHHBIX KOHTPAKTOB, HO U U3 MEX-
JYHapOJIHbBIX MHBECTULIMOHHBIX JIOTOBOPOB, [IO3TOMY YKa3aHHOE IMOJIOXKEe-
HUe, YIIOMMHaIIee “contracts”, Hy>KIaJIOCh B afanTalluy K crienuduke
MHBECTULIMOHHOTO apouTpaxa’.

Tak, mocne BHeceHUs COOTBETCTBYIOIIMX u3MeHeHuit B 2010 . ct. 21(3)
Apoutpaxnoro pernameHta FOHCHUTPAJI Tenieps nmpenycMaTpuBaeT, 4To
pPaccMOTpPEHKE BCTPEUHbBIX MCKOB JOITYCKAETCS IIPU HAJIMYMKM Ha 3TO KOM-
METEHIMU apOUTPaKHOTO TpHUOyHAaJa.

OcraBjsist 32 paMKaMU HACTOSIIIEH CTaTbU TMCKYCCUIO 00 yIauHOCTH
MpenaoXKeHHON (POPMYIMPOBKHU MOJOXEHUSI O BCTPEYHBIX UCKaX ApOu-
tpaxkHoro pernameHta FOHCUTPAJI B penakium 2010 1., OTMETUM, YTO

' Paulsson J., Petrochilos G. Revision of the UNCITRAL Arbitration Rules: A Report (https://
www.uncitral.org/pdf/english/news/arbrules_report.pdf). Para. 174; cMm. Takke: Metal-Tech
Ltd. v. Republic of Uzbekistan, Award, 1 407.

Crawford J. Treaty and Contract in Investment Arbitration // Arbitration International. 2008.
Vol. 24. Issue 3. P. 351. https://doi.org/10.1093/arbitration/24.3.351
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Ha MpaKTUKE BITOJIHE 000CHOBAHHO BO3HMKJIM BOIIPOCHI O TOM, KaK CJIEAyeT
TOJNKOBATh CT. 21(3) MpUMEHUTETBHO K BCTPEUHBIM UCKaM rocy1apCTB B MH-
BECTULIMOHHOM apOuTpake.

Kax mokaspIiBaeT aHaIM3 apOUTPaKHBIX PEIICHUI 0 AeiaM, TIae ro-
cylIapcTBa 3asiBJISUIA BCTPEYHbIE MCKU COTJIACHO ApOUTpPakHOMY pe-
rnamenTy FOHCUTPAJ B penakuun 2010 r.', Ipu TOJKOBaHUU YCJIO-
Bus cT. 21(3) 0 HAIMYMUKM KOMIIETEHIIMU TPUOyHaia apOUTPHI MO CYyTU
paccMaTpuBaIM Te ke creuuduuecKre yCaoBUsI, KOTOPbIE 3aKperIeHbI
B CT. 46 BallMHITOHCKOI KOHBEHILIMU, B YACTHOCTU YCJIOBHS O IOANana-
HUM BCTPEYHOTO TpeOOBaHUS MO CoTjIache Ha apOMTpax, a TakxKe O eTo
HEIMOCPEACTBEHHOM CBS3U C TIPEAMETOM CIIOpa, KOTOPBIC U B KOHTEKCTE
pasouparenbcTBa 1o ApoutpaxHomy pernameHty FOHCUTPAIJI Toxe
BBI3BIBAJIA TUCKYCCHUM.

3.3. Apoumpaxcnoti pecaamenm SCC

ITo cratuctuke KOHKTA/L, mo nonyasipHOCTH B chepe MHBECTULIMOH-
Horo apoutpaxka ApouTtpaxHsbiii pernameHT SCC 3aHUMAET TPEThe MECTO
nocae ApourpaxkHoro periameHTa /CSID n ApOoUTpaxkHOTO perjaMeHTa
IOHCHUTPAIJL. CorinacHo nmy0JUYHO JOCTYITHBIM CBEACHUSIM, IO HACTO-
SIIIETO MOMEHTA FOCYIapCTBO 3asIBJISIO BCTPEYHBIE UCKOBBIE TPEOOBAHUS
K MHBECTOPY TOJILKO B OJHOM JeJie, pPACCMOTPEHHOM M0 APOUTPAXKHOMY
pernameHTy SCC, — BbIeynoMsiHyToM aene Limited Liability Company
Amto v. Ukraine.

YkazaHHoe Jie10 paccMaTpuBaioch o ApourpaxkHomy pernameHty SCC
B penakimu 1999 r., Kotopast peryJiipoBajia BOIIPOC BCTPEYHBIX TPEOOBaHMI
B cT. 10(3). CornacHo maHHOI CTaTbe BCTPEUYHBIE TPEOOBAHUS JOKHBI
OCHOBBIBAThCSI Ha TOM € apOMTPaXKHOM COIJIAlIEHUH, YTO Y OCHOBHBIE
TpeboBaHUs. OTKIIOHSS BCTPEUYHBIN UCK YKpauHbI, apOUTPhI aHAIU3U-
pOBaJii HE COOTBETCTBYIOLIME MOJOXEHUSI APOUTPAXKHOIO perjaMeHTa
SCC, a nonoxenus Jloroopa Kk DHepreruyeckoii Xaptun’ (nanee — 19X),
Ha OCHOBaHMU KOTOPOTO 3asiBJISIMCh CIIOPHBIEC TPeOOBaHMSI.

[Tocne paccmorpenus nena Limited Liability Company Amto v. Ukraine
B ApbutpaxHsblii pernameHT SCC HEOTHOKPATHO BHOCUJIUCH U3MEHEHMUSI.

' Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. The Go-
vernment of Mongolia, UNCITRAL, Award on Jurisdiction and Liability (28 April 2011)
(https://www.italaw.com/sites/default/files/case-documents/ita0622.pdf); Oxus Gold v. The
Republic of Uzbekistan, UNCITRAL, Final Award (17 December 2015) (https://www.italaw.
comy/sites/default/files/case-documents/italaw7238_2.pdf).

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/otheri-
ia/3118/the-energy-charter-treaty-1994-
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JeiicTBytomast Ha JaHHBIA MOMeHT penakuus 2017 T. conep>KUT HOPMBbI,
KacaroImecs BCTpeYHbIX TpeboBaHuid, B ¢T. 9(1)(iii), (iv) u 29(2)(iv), dop-
MYJMPOBKHU KOTOPBIX OTJINYAIOTCSI OT COOTBETCTBYIOIIUX MOJOXEHU Ap-
outpaxnoro periameHTa SCC B pegakiuu 1999 r.

B yactHocth, cT1. 9(1)(iv) ApoutpaxHoro pernamenTa SCC 2017 r. cpenu
TpebOBaHMIT K OTBETY OTBETUYMKA Ha MPOChOY UCTLA 00 apOUTpaxke ycTaHaB-
JIMBAET, YTO B CJIy4yae, KOIIa BCTPEUHbIe TPEOOBAaHMSI 3asIBIISTIOTCSI O0JIee yeM
110 OTHOMY apOUTPaXKHOMY COTJIAIICHUIO, HEOOXOMMMO YKa3aHue Ha TaKue
apouTpaxxHbie cornameHus. Takxke ct. 29(2)(iv) cpenu TpeboBaHUI K OT-
3bIBY Ha MCKOBOE 3asIBJICHUE MTpeaycMaTpUBaeTCs yKa3aHUe Ha OCHOBaHMSI,
110 KOTOPBIM OTBETUMK 3asIBJISIET BCTPEUHBIM UCK.

4. KakoBbI OCHOBHBIE TPYAHOCTH /1A BCTPEYHBIX UCKOB roCyiapCcTs
K HHOCTPAHHBIM MHBECTOPAM, M KAK UX MOZKHO l'lpCO,IlOJIeTb?

JJ1s1 TIOHMMaHUS IPUYMH, 10 KOTOPBIM IOIBITKM TOCYIAPCTB 3asiB-
JISITh BCTPEUHbIE UCKM K MHOCTPAHHBIM MHBECTOPAM PEAKO MPUBOIM-
JIK K yCIIeXy J0 HelaBHEero BpeMeHU, HEOOXOAUMO MIPOaHaIu3upOBaTh
CJI0XXHOCTH, CBSI3aHHBIE C NPEAbSIBIEHUEM BCTPEYHbBIX UCKOB B MHBEC-
TUIMOHHOM apoutpaxke. OCHOBHbIE U3 HUX 3aKJIIOYAIOTCSI, 10 MHEHUIO
aBTOpa, B CJAEAYIOLIEM:

1) TosIKOBaHUE YCJIOBUS O TOAINAaAaHUK BCTPEYHOTrO MCKa IO/ corjlacue
CTOPOH Ha PacCMOTPEHHUE CIIOPa B KOHTEKCTE MOJIOXKEHUIA O pa3pelieHUI
criopoB IMC u MUC, chopMynmpoBaHHBIX JIUIIb MPUMEHUTENBLHO K Ha-
PYLIEHUSIM 00513aTeIbCTB rOCYIapPCTB 110 OTHOIIEHUIO K MHBECTOPAM;

2) TOJIKOBaHUE YCIOBUS O CBSI3M BCTPEUHOIO MCKaA C IIPEAMETOM CITopa
Kak MoJpa3yMeBalollero eIMHOe I0PUANIECKOe, a He (PaKTUYECKOe OCHO-
BaHUE;

3) ToiKOBaHKE 000OUX YCIOBUM CT. 46 BalllMHITOHCKON KOHBEHLMHU
B KoHTekcTe nonoxeHuii JIMC u MUC, He yrmoMuHaomMX HALIMOHAJILHOE
MpaBO TOCYIapCTB-yYaCTHUKOB B KAY€CTBE PUMEHUMOTO JIJISI pa3pellieHUsT
criopa MexkJy ToCy1apCTBOM M MHOCTPAHHBIM MHBECTOPOM.

4.1. Dopmyauposexu noaoxcenuii o paspewenuu cnopos JJUC u MUC,
Kacarouguecs Auws HapyueHul 0053ameabcne 20cy0apcne no OMHOUEHUIO
K UHgecmopam

[Tpu npoBepke ycyioBus 0 OANAaAaHUM BCTPEUHOTO UCKa TIOJ coracue
CTOPOH Ha PacCMOTPEHME CIIOpa, MPeIyCMOTPEHHOTO cT. 46 BalmHrToH-
CKOW KOHBEHIIMU, COCTaBbl apOUTPOB OOpAIIAIOTCS B MEPBYIO OUYepeb
K nonoxkeHussm I C nin MUC o nopsiake paspenieHus criopoB. Hanbonee
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00CyXIaeMbIM B JIUTepaType' 1eJ0M, KOTOPOe MLUTIOCTPUPYET YKa3aHHYIO
CJIOXXHOCTbB, cTajo aeao Spyridon Roussalis v. Romania, pacCMOTpeHHOE
no ApourpaxHomy persnameHnty /CS/D’. B naHHOM [ejie BCTpEYHOE Tpe-
OoBaHME TOCYIapCTBA ObIJIO OTKIOHEHO OOJIBIIMHCTBOM TOJI0COB apOUTPOB
13-3a (OPMYJIMPOBKU MOJIOXKEHUH 0 paspelneHun crnopos B JIMC mexny
Pymbinueii u I'peuueit 1997 r.’

B sToM nene PymbiHMS 3asiBUJIa BCTpEYHbIE TPEOOBAHUS O B3bICKAHUU
KOMIIEHCALIMY 3 YOBITKY, IPUYMHEHHBIC BCICACTBUE HEUCITOJHEHUST MH-
BECTOPOM 00s13aTe/IbCTBA 10 BHECEHUIO 00s13aTe/IbHBIX IIJIaTeKeil B MHBE-
CTULIMOHHBIN MPOEKT, MPEAYCMOTPEHHOTO KOHTPAKTOM O TpUBaTU3ALINU
MEXIy MHBECTOPOM M IOCYIAapCTBOM, a TAKXKe BCJIEICTBUE MIPUCBOCHMUS
MHBECTOPOM CPEACTB B JIMYHBIX LIEJISIX B XOJ/I€ IpMBaTU3alu. Berpeutbie
TpeGOBaHMUsI FOCYIapCTBA OCHOBLIBAIMCH Ha MOJIOXKEHUSIX HALIMOHAIBHOIO
npaBa PymbiHuu.

ApOUTpBI 00paTUINCh K MONOXEHUSAM O paspeiieHun cropos B JIUC
mexny Pymbiaueit u I'penueit 1997 r. (ct. 9(1), (2)), KOTOphIe mpeaycMa-
TPUBAIOT, YTO CIIOPbI, KACAOuUecs 0053ameabcme 20cyo0apcmed 8 OMHOUeHUU
UHGecmuyull, MOTYT TIepeIaBaTbCsl B TOM YKCIIe B MEXKIyHAPOIHbII apOu-
Tpax. YKa3aHHBbIE MOJOXEHUs ObLIN UCTOJKOBAHBI OOIBIIIMHCTBOM COCTaBa
apOUTPOB KaK orpaHUYMBaloiire chepy corjacusi CTOPOH Ha Tepeaavyy
CIIOPOB B apOUTpPaK TOJbKO TPeOOBAHUSIMU MHBECTOPOB O COOIIONEHUN
rocymapctBom JIMC*.

ITpumeuaTenbHO, YTO apOUTP, HA3HAYEHHBII OTBETUMKOM (TIpodeccop
B.M. PaiizmaHn), Hamucas ocoboe MHeEHME® MO BOIIPOCY JOIMYCTUMOCTH
BCTPEYHOTro McKa PyMbIHMU, yKa3aB B HEM, YTO MPU BbIOOpe apOMTpaxka
Ha ocHoBaHuu yromsiHytoro JIMC ycioBue o cornacuu, npeaycMOTpeHHOe
CT. 46 BalllMHITOHCKOI KOHBEHIIMU, ipso facto pacIipoCTpaHsIeTCs Ha JII000M
apbuTpax, HaunHaeMblii uHBecTopoM B /CSID. B ocobom MHeHUU TPOd.
PaiizMaHa Takke OTMeYeHa BaKHOCTh PACCMOTPEHMSI BCTPEUHOI'O MCKa

Bravin M.N., Kaplan A.B. Arbitrating Closely Related Counterclaims in the Wake of Spyridon
Roussalis v Romania // Transnational Dispute Management (TDM). 2012. Vol. 9. Issue 4;
Bjorklund A.K. Op. cit.

> ICSID Case No. ARB/06/1, Award (7 December 2011) (https://www.italaw.com/sites/de-
fault/files/case-documents/ita0723.pdf).

https://jusmundi.com/en/document/treaty/en-greece-romania-bit-1997-greece-romania-
bit-1997-friday-23rd-may-1997

Spyridon Roussalis v. Romania, Award, { 828, 869.
Spyridon Roussalis v. Romania, Declaration of Arbitrator W. Michael Reisman (28 Novem-

ber 2011) (https://www.italaw.com/sites/default/files/case-documents/ita0724.pdf).
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B apOUTpake He TOJIbKO Uil TOCYAapcTBa, HO U i mHBecTopa. [1pu nHOM
CLIEHApUU TOCYIapCTBY OCTAeTCs 3asIBJISITh TPEOOBaHMUsI B CBOMX HALIMO-
HaJIbHBIX CY/IaX, B KOTOPbIX MHOCTPAHHbIIA MHBECTOP, CTPEMSIILIMICS K pac-
CMOTPEHMIO CIIOpa B HEUTpajabHOM (DopyMme, OyIeT BbIHYXKIEH BBICTYIIATh
KaK OTBETYMK B MEXaHM3Me TOCYIapCTBEHHOIO allllapaTa TOro Xe CaMoro
rocynapctBa. [1To MHeHUIO TIpod. PaitamaHa, 3TOT pe3ysbTaT He TOJbKO
UPOHUYEH U abCyp/ieH, HO U TPOTUBOPEUUT LIEJISIM MEXITYHAPOIHOTO NH-
BECTULIMOHHOIO IIpaBa.

B nene Oxus Gold v. The Republic of Uzbekistan apOUTPbI TAKKE UCTOJIKO-
BaJIM HUXenpuBeaeHHoe nojoxeHue cT. 8(1) AN C mexny Y30ekucraHoM
n CoenuHeHHbIM KoponeBctBom Bennkoopuranuu u CesepHoii Upnanaun
1993 r.! Kak oxBaThIBaOIIIEE TOJBKO TPEOOBAHNSI MHBECTOPA K TOCYIAPCTBY,
HO He TpeOOBaHMS rocyaapcTBa K MHBeCTOpY: «Crophbl MEXIy rpaxaaHaMu
WM KOMITAHUSIMU ofHOro u3 Jorosapusatomuxcs ['ocynapcTs u Apyrum
Horosapusatoniumcs ['ocynapcTBoM, kacaroujuecs 06s3amenvcmea nocaeo-
Heeo no dannomy Coenauienuo 8 OMHOUEHUU UHBECMULUIL NEPEbIX, KOTOPbIE
He ObUIM pa3pelleHbl APY>KECTBEHHBIM 00pa30oM B TEUEHUE TPEX MECSIIEeB
C MOMEHTa IMTUCbMEHHOT'0 YBEIOMJICHMSI O TPeOOBAaHMSIX, MOTYT ITepeaaBaTh-
Cs1 B MEXKIyHAPOIHBIX apOUTPaK MPU HAJTMYMU KeJIaHUSI TPaKIaHUHA WU
KoMIaHuM» (KypcuB Moii. — E.B.).

ITpu aTOM oOpalaeT Ha cebss BHUMaHME 3aKJII0UeHe apOUTPOB O TOM,
YTO, HECMOTPSI Ha yKa3aHHOE OrpaHMYeHUE B MTOJIOKEHUU O pa3pelleHUun
criopoB B JIMC mexny Y3o6ekucranom u CoenuHeHHbIM KOpoJeBCTBOM
Benukoopuranuu u CeBepHoii MUpnaHauu, U3 HEro MOXeT AeJIaThCsT MCKITIO-
YeHUeE JIJIsl BCTPEYHbBIX TPEOOBAaHMI TOCYAapCTB, UMEIOIIMX HENOCPEICTBEH-
HYIO CB$13b C TPEOOBaHUSIMU MHBECTOPA’.

Ee ogun npumep AN C ¢ hpopmyanpoBKoit 06 orpaHUueHHO chepe
NIeWCTBUS MOJOXeHUs o pa3pelneHuu criopos — IV C mexny Benecyainoii
u Kananoii 1996 r.’ B nene Rusoro Mining Ltd. v. Bolivarian Republic of Vene-
zuela* BCTPEUHBIM UCK rOCYIapCTBa O KOMIIEHCAIMH yiliepOa OKpyKaloleit
cpelle U3-3a HeHamjIexXallel AesITeJIbHOCTU MHBECTOpa Mo A00bIue 30/10Ta

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bilater-
al-investment-treaties/3063/united-kingdom---uzbekistan-bit-1993-

* Oxus Gold v. The Republic of Uzbekistan, Final Award, T 948.

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bit/809/
canada---venezuela-bolivarian-republic-of-bit-1996-

* Rusoro Mining Ltd. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/12/5,
Award (22 August 2016) (https://www.italaw.com/sites/default/files/case-documents/
italaw7507.pdf).
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ObLI OTKJIOHEH co cchblikoii Ha cT. XII(1) ykazannoro JIMC, npeaycmarpu-
Baloly1o cheaytoliee: «J11000ii crop Mexmy onHo#i u3 JloroBapyuBaroImxcs
CtopoH 1 uHBecTOpOoM Apyroii [loroBapusatolieiicss CTOpOHBI, Kacaloluii-
cs1 mpeboeanusi uHeecmopa O TOM, UTO Mepd, NPUHAMAS UAU He NPUHAMAS
nepeoii Jlocosapusarouseiics Cmoporoil, Hapywiaem dannoe CoenauieHue N 9To
MHBECTOP WJIM NMPENNPUsATHAE, HAXOISLLUEeCss B COOCTBEHHOCTU JIMOO MOJ,
MPSIMBbIM MJIM KOCBEHHBIM KOHTPOJIEM UHBECMOPA, NOHECAU YObIMKU UAU
Yyuyep6 1o TIpUYMHE TAKOIO HAapYyILIEHUSs, pPa3pellialoTcsl 0 BO3MOXHOCTHU
JIIPY>KeCTBEHHBIM 00pa3oM» (KypcuB Moii. — E.B.).

Takxe IpyruM KjIacCUYecKUM MPUMEPOM TOJIOXKEHUST O pa3pelieHUun
CIIOPOB, 3aTParMBaloILEro HapyIIeHUs: 00s13aTeJIbCTB IPUHUMAIOLLIKX TOCY-
JApCTB 110 OTHOILIEHUIO K MHOCTPAHHBIM MHBECTOPaM, SIBJISIeTCsI CT. 26 J1DX,
KOTOpast CONEPXKUT B 11. 1 cienyronnyio (popmynupoBky: «Criopbl mexay o-
roBapuBarwouieiics CtopoHoit 1 MuBecTopoM npyroii JloroBapuBaroieiics
CropoHbl, Kacatomuecss MHBecTuinm nocieaHero Ha Tepputopuu NepBoid,
Komopule kKacaromes ymeepicoeruil o Hapyueruu ooszamenvcmea no Yacmu 111
nepeoii Jloeosapusaroweiics CmopoHoil, pa3peliaroTcs, M0 BO3MOXHOCTH,
JIPY>KeCTBEHHBIM 00pa3oM» (KypcuB Moii. — E.B.).

B nene Limited Liability Company Amto v. Ukraine, koTopoe paccma-
TpUBanoch Ha ocHoBaHUM DX, apOUTPbl OTKJIOHWUIN BCTPEYHOE TPeOO-
BaHMe YKpauHbI K JaTBUIACKOMY MHBECTOPY O KOMIIEHCALIMHU 3a peItyTa-
LIMOHHBIH yiep6. OaHaKO IPU 3TOM OHM COCJIAJIMCh He HA 1. 1, a HAa I1. 6
cT. 26 JIDX, KOTOpHIi MpeaycMaTpUBaeT B KaueCTBE MPUMEHMMOTO MpaBa
cam JIDX, a Tak:Ke MpUMEHUMBbIE HOPMbI U IIPUHLIUIIBI MEXIYHAPOIHOTO
npaBa. ApOUTPHI B JAHHOM JieJie 10 aHAJOTUH ¢ OOJIBIIMHCTBOM apOUTPOB
B nene Spyridon Roussalis v. Romania oTMeTuian, 4to YKpanHa He Mpea-
cTaBuja KaKUX-JIMOO OCHOBAHUIA JJIsl CBOETO BCTPEYHOIO TPeOOBAHMSI,
KOTOpbIe ObI MpeaycCMaTPUBaINCh IPUMEHUMBIM IIPABOM, YKa3aHHbIM
B cT. 26(6) 19X

Takum obpazom, npu Hannuuu B IV C nnu MUC nonoxeHuii o paspe-
LIEHWU CIIOPOB, KacaloLIMXCsl TOJIbKO HapyLIeHUI 00s13aTeIbCTB IIPUHU-
MaOIIMX rOCYIapCTB 110 OTHOLICHUIO K MHOCTPaHHBIM MHBECTOPAM, OHM,
MCXOJs1 U3 C(HOPMUPOBABILIETOCs B IIPAKTUKE I10IX0/a, BEPOSITHO, OyayT
MCTOJIKOBAaHbI KaK He MO3BOJISIONIME TTOAaBaTh BCTPEYHbII MCK FOCY1apcTBa
B paMKax MHBECTULIMOHHOIO apOUTpaa 1o CMbICIY CT. 46 BalllMHITOHCKOMI
KOHBEHIIVH.

[MpencrasisieTcs, 4TO MOAO0OHOE TOJKOBAHME YCIOBUS O TTOANAIAHUN
TaKOTO BCTPEYHOTO MCKa IMOJ COorlacue CTOPOH Ha pa3pellleHue cropa

1

Limited Liability Company Amto v. Ukraine, Final Award, | 118.
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B apOuUTpaxe 4Ype3MepHO OrpaHUYUTENIbHO. B 4acTHOCTU, MOXKXHO BbIjI-
BUHYTH CJIEAYIOIIME apPTYMEHTHI B MOIIEPXKKY Te3Uca O BO3MOXHOCTHU
PacCMOTPEHMST BCTPEYHbBIX KCKOB TOCYAapCTB B MOPSIIKE MHBECTUIIMOH-
HOTo apOouTpaxa.

Mcxonst U3 npaBuil TOJIKOBAHUSI MEXKIYHAPOIHBIX JOTOBOPOB COIIACHO
BeHcKoit KOHBEHIIMM O TpaBe MeXIyHapoaHbIX 10oroBopoB (BeHa, 23 mas
1969 r.) (ct. 31), 0ObIYHOE 3HaUeHME (DOPMYJIUPOBKU CT. 46 BammHrroH-
CKOIi KOHBEHIIMHU («3a UCKJIIOYEHHEM CJTyJaeB, KOTJa CTOPOHbBI JOTOBOPMIIMCH
MHaue») MPeArojaraer, 4To, €CJIi CTOPOHBI He XXeJIaloT IepeaaBaTh Ha pac-
CMOTpPEHME B apOUTPaK BCTPEUHbIE MCKU, 3TO HEOOXOIMMO MPSIMO UCKITIO-
YUTh, HAIIPUMED, ITyTeM 3aKJIIOUEHUs TTOCIEAYIOIIEro MpoLeCcCyalbHOTO
coIallleHusI MM HEKOEro compromis. B oTcyTcTBUE 11OI0OHOTO MPSIMOTO
HMCKJIIOYEHMSI 110 00I1IeMy IIpaBUIy COIJIacue CTOPOH Ha pacCMOTpeHUe
BCTPEUHOI'0 MCKa rocyaapcTBa B apOMTpake MOXET MOoApa3yMeBaThcsi. DTO
TaKKe OyIeT 03HavYaTh, YTO OTIAEIBHOTO MPSIMO BBIPAXKEHHOTO COTJIACHSI CTO-
POH Ha paCCMOTPEHUE TaKKX BCTPEUHBIX MCKOB COIJIACHO BalllMHITOHCKOM
KOHBEHIIMU He TpeOyeTcs.

[MonaepKy JaHHOTO aJIbTEPHATUBHOIO MOAX0/a K TOJIKOBAHUIO MOXHO
Haiitin y b. AHOTBE'. OH MPUBOAUT B OOOCHOBAHUE TIPEIIOKEHHOTO ajlb-
TEPHATUBHOT'O TOJIKOBAaHMSI, TIOMUMO BbIIlI€yKAa3aHHbIX COOOpaXKeHUIA, T10-
JIMTUKO-TTIPABOBbIE apTyMeHThI: MOCKoJabKY /CSID co3naBacst Kak OTBET
Ha Ype3MEPHYIO MOJIUTU3ALIMI0 MHBECTULIMOHHBIX CIIOPOB, TO HEJIb3sI CUM-
TaTh IPUEMJIEMbIM TAKOE TOJIKOBaHUe CT. 46 BalllMHITOHCKOM KOHBEHIIMH,
B pe3yJibTaTe KOTOPOTO I10 3aBepllieHUM apOuTpaxa rocyaiapctBo OyaeT
«IIpeciiefoBaTh» MHBECTOPA B HallMOHAJIbHBIX cynax. KpomMe Toro, kak
nuiietr b. AHOTBbE, BO3MOKHOCTb FOCYIapCTB 3asiBJISATh BCTPEYHbIE TPEOO-
BaHUsI K MHBECTOPAM MOXET CIIOCOOCTBOBAaTh MUPHOMY YPETYJIMPOBAHUIO
MHBECTULIMOHHBIX CIIOPOB U 3aKJIIOUEHMIO MUPOBBIX COIJIAIICHUIN MEXITY
MHOCTPAaHHBIMU MHBECTOPAMU Y TPUHUMAIOIIMMU TOCYIapCTBAMU.

Kpome Toro, nmoaaepxky 3ToMy BapMaHTy TOJIKOBAaHMSI MOXHO HaWTH
U B IOCJIEAHEH MPaKTUKE.

[TepBbIM cpenu e, IeMOHCTPUPYIOIIUX 00Jiee «01arOCKJIOHHbIN» MO/~
X0 K BCTpEUHBIM McKaM rocyaapctB B ISDS, ctano neno Urbaser S.A. v. The
Argentine Republic, penieHue 1o KOTOPOMY ObLIO BbIHECEHO B KOHLe 2016 1.’

Hanotiau B. Counterclaims in ICSID Arbitration: Conference Presentation (Bali, March
2012) (http://www.iareporter.com/downloads/20120703). P. 8—10.

Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The
Argentine Republic, ICSID Case No. ARB/07/26, Award (8 December 2016) (https://www.
italaw.com/sites/default/files/case-documents/italaw8136_1.pdf).
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M TIPU3HAETCS] MHOTMMU PEBOJIIOLIMOHHBIM' M MIPELIEASHTHBIM® IS TIpa-
KTUKU UHBECTUIIMOHHOI'O apOUTpaKa 110 BOIPOCY BCTPEYHbIX TpeOOBaHUIA
K MHBecTopaM. HecMOTpst Ha TO YTO B UTOre BCTPEUHbIM MUCK TOCYIapcTBa
B nene Urbaser S.A. v. The Argentine Republic Ob11 OTKJIOHEH IO CYIIIECTBY,
BBIBOJIbI, ClIeJIAHHBIE COCTABOM apOUTPOB O IIPUPOJIE 3aLUThI, IPEIOCTaB-
JISIEMOI MEXKIYHAPOIHBIM MHBECTULIMOHHBIM IIPABOM, BO MHOTOM SIBJISIFOTCSI
HOBAaTOPCKUMMU.

B maHHOM nejie BcTpeuyHble TpeOOBaHUSI APTeHTUHbBI K UCIIAHCKUM
MHBECTOpaM Kacajuch UX 00513aTeJIbCTB 110 KOHILIECCUOHHOMY COIJIallie-
HUIO O MPEAOCTaBICHUU YCIYT B chepe BOAOCHAOKEHUS U KaHAIM3aLUU
B I. ByaHoc-Aiipec. ['ocymapcTBoO 3asiBJISLIO B IPYIIIbI BCTPEYHBIX TPE-
6oBanuii. [lepBast U3 HUX OCHOBBIBAJACh HAa HAPYIIEHUU MHBECTOPaAMU
00513aTEILCTB MO KOHIIECCHOHHOMY COTJIAIIEHNIO O BHECEHUU TIIaTeXei
IUIST pa3BUTHUSI THGPACTPYKTYPhl BOIOIPOBOIA M KAHATU3AILWM U YIyJIIle-
HUSI KayecTBa MUThEeBOI Boabl. [10 MHEHUIO APreHTHUHBI, 3TO HAPYIIUIO
TMIPUHIIUITBI JOOPOCOBECTHOCTH U pacta sunt servanda 110 TIpaBy ApTreHTUHBI
¥ MeXIyHapoIHOMY IpaBy. Bropas rpymnmna BCTpeyHbIX TpeOoBaHUT Ap-
TeHTHHBI Kacalach HapylIeHUII THBECTOPOM MEXIYHapOIHO-IIPaBOBbIX
00s13aTeILCTB B chepe TpaB yesioBeka — (PyHIaMEHTAJIbHBIX ITPaB YeJI0BeKa
Ha YUCTYIO BOMY, YTO TAKXKe IMOBJIMSUIO Ha COOJIIOACHKE MpaB Ha Oe30I1aCHYIO
OKPY>KAIOIIYIO CPey U 310POBbe HACEJICHMSI.

DopmynupoBKa 1ojiokeHus1 o paspeieHnu crnopos B JIMC mexay
Wcnanneit 1 ApreHTUHOI® He BITOJIHE MOX0Xa Ha paHee pacCMOTPEHHBIE
dbopmynuposku nojgoxeHuit JJNC, kacaromuecs: IUIlb HapyIIeHU 0051~
3aTEJIbCTB ITOCYAapCTB 10 OTHOIIEHUIO K MHBecTopaM. HecMoTpst Ha 3T0,
BBIBOIBI apOuTpoB B aene Urbaser S.A. v. The Argentine Republic B naHHOI
YaCTU TaKXKe MPEACTaBIISIIOTCS] BAXKHBIMKM B KOHTEKCTE MPE1IaraeMoro ajib-
TEPHATUBHOTIO TOJKOBAHMsI YCJIOBMS O TIOANAIaHUU BCTPEYHBIX TPeOOBaHUIA
rocynapcTBa o Corjiacue Ha pacCMOTPEHHeE CIIopa B apOuTpaxKe.

B yacTHOCTH, apryMeHT UCTIIOB O TOM, UTO c(pepa coracust Ha apoUTpaK
Obl1a OrpaHMYeHa UMM 3asiBJICHUEM CBOUX IIePBOHAYAIbHBIX TPEOOBAHUIA,

' Abel P Counterclaims Based on International Human Rights Obligations of Investors

in International Investment Arbitration: Fallacies and Potentials of the 2016 ICSID Ur-
baser v. Argentina Award // Brill Open Law. 2018. Vol. 1. Isuue 1. P. 61—-90. https://doi.
org/10.1163/23527072-00101003

Sturma P. Public Goods and International Investment Law: Does the New Generation of
I1As Better Protect Human Rights? // Brill Open Law. 2018. Vol. 1. Issue 1. P. 14. https://
doi.org/10.1163/23527072-00101002

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bila-
teral-investment-treaties/154/argentina---spain-bit-1991-
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KacawIuxcs JUIIb yiepoa, MPUUMHEHHOTO MHBECTOPaM, ObUT OTBEPIHYT
C MOTHMBUPOBKOIA, YTO B OTCYTCTBUE MIPSIMOTO UCKITIOUEHU ST 00EUMHU CTOPO-
HaMH CTIopa BO3MOXKHOCTH 3asiBJICHUSI BCTPEUHBIX TPEOOBAHUIA HENIb3SI YT-
BEPKIIaTh, YTO MEXIY HUMU 3aKJIIOYEHO COOTBETCTBYIOIIEE MPOLIECCyaTbHOE
cornaileHue 00 0TKasze OT BO3MOXKHOCTH 3asiBJISITh BCTPEUHbIE TPEOOBAHUS .

Heno Urbaser S.A. v. The Argentine Republic Taxxke 0c000 TpruMeydaTesIbHO
TEM, YTO COCTaB apOUTPOB OTKJIOHWJI OCHOBHOM KOHTPIOBO UCTIIOB, YTO
moboe TpeboBaHue, CBA3aHHOE C HApYILIEHUEM TTPaB YeJ0BeKa, He OXBaThI-
BaeTCsl KOMITETEHIIMeH TpuOyHaa B paMKax MHBECTULIMOHHOTO apOUTpaXxa,
a 3HAUYUT, MPOTUBOPEUYUT YCIOBUIO CT. 46 BallMHITOHCKOI KOHBEHIIMU
0 TIOJINAIAHUM TTOJI COTJIacKe Ha paCCMOTPEHMeE CTiopa B apOUTpaxe.

4.2. ToakosaHue ycao6us o cé13u 6CMPEUHO20 UCKA C NPEOMEmoM Cnopa
Kax nodpasymeearouie2o eounoe ropuoueckoe, a He (paxmuueckoe 0CHOBaAHUE

DopMyIMpoOBKa YCIOBMS O HEMOCPEACTBEHHOM CBSI3U BCTPEYHOTO Tpe-
GoBaHMsI C IIPEIMETOM CIOpa, MpeaycCMOTpeHHas ¢T. 46 BalmHrroHcKoi
koHBeHLMM (arising directly out of the subject-matter of the dispute), siBnsier-
Cs1 HEIOCTAaTOYHO OIPEIe/ICHHOM 1 J0IYCKaeT HEOAHO3HAUHOE TOJIKOBAHME.
B yacTHOCTH, IIaBHbIIA BOIIPOC KacaeTcsl TOTr0, B UeM J0JDKHA 3aKJII0YaThCst
CBSI3b BCTPEYHOIro TpeboBaHuUs U NIpeaMeTa cropa. JJokHbI I OCHOBHOE
M BCTPEUHOE TPeOOBaHUSI OCHOBBIBATHCS HA OJJHOM M TOM XK€ I0pUarYe-
CKOM JOKyMeHTe (OyIb TO MEXIYHApPOIHbII MHBECTULIMOHHbIM TOrOBOP
WJIM MHBECTULIMOHHBIA KOHTPAKT), JUOO JOJIKEH UMETh MECTO €IMHbII
Habop (paKTUUECKUX OOCTOSITENLCTB, JIEXKAIINX B UX OCHOBE, U TO, UTO OHU
OTHOCSITCSI K OMHOMY U TOMY K€ MHBECTULIMOHHOMY IPOEKTY C y4acTHUEM
nHBecTopa?

OCHOBHasl CJIOKHOCTb JUISl IPUHATUS K PACCMOTPEHUIO BCTPEUHBIX
MCKOB rOCYIapCTB K MHBECTOPAM BO3HUKAET B CJIydae TOJIKOBAHUSI JTaHHOIO
YCJIOBUSI B I10JIb3Y IIPABOBOM CBSI3U, T.€. TOIO, YTO OCHOBHOE 1 BCTPEUHOE
TpeOOBaHUS JOJIKHBI OCHOBBIBATHCSI HA OMHOM U TOM K€ I0OpUIANYECKOM
IOKyMeHTe (T.e. B 6oabinHeTBe caydyaeB Ha JIMC nwin MUC). Haubonee
MOKa3aTeJIbHBIM JEJIOM JUISI WULTIOCTPALIMU yKa3aHHOM MpOoOGIeMbl CTaIO
neno Saluka Investments B.V. v. The Czech Republic’.

B aTOoM nenie B paMKax pecTpyKTypu3alnuu 6aHKOBCKOro cekropa Ye-
XMU MHOCTPAHHbIM MHBECTOP BBIKYIWII JOJIIO B OMHOM M3 OAaHKOB, paHee

' Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Ar-
gentine Republic, Award, || 1143—1147.

UNCITRAL, Decision on Jurisdiction over the Czech Republic’s Counterclaim (7 May
2004) (https://www.italaw.com/sites/default/files/case-documents/ita0739.pdf).
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HaXOMUBILIEMCS TI0J TOCYIapCTBEHHBIM yIIPaBIeHUEM U MCIBITHIBABIIIEM
(bvHaHCOBBIE TPYTHOCTU. ¥ MHBECTOPA BO3HUKIIU MPOOJIEMBI TIPU COTJIa-
COBaHUM CHOEIKM C pa3IMYHBIMU BeIOMCTBAaMU Yexuu, 4TO BHIHYAMIO €TI0
00paTUThCs B apOUTpaX ¢ TpeOOBaHUEM O KOMIIEHCAIIUM 3a HapyllleHue
cranmaptoB 3amuThl JIMC mexny Yexueit 1 Hunepnangamu 1991 r.' Tocy-
JApCTBO TaK:Ke 3asiBUJIO TPEOOBAaHMS O KOMIIEHCAILIMY 32 MHOTOYMCIIEHHbIE
HeI00POCOBECTHBIE ACMCTBUSI MTHBECTOPA MO ITPUOOPETEHUIO JOIU U YITPaB-
JIEHWIO OAHKOM, CBSI3aHHbIE C COKPHITUEM U IIPEIOCTaBICHUEM 3aBEIOMO
JIOXKHOM M HEIOCTOBEPHOM MH(MOPMALIMU TTPU 3aKII0YEHUN U COTJIACOBAHUM
CHEJIKU 110 TIPUOOPETEHUIO N0, a TAKXKE C HEMCIIOJHEHUEM TIpeACTaBU-
TeJSIMUA MHBECTOPA CBOMX O0SI3aHHOCTEM KaK YJIeHOB HAOJI0AaTeIbHOTO
KOMMTeTa OaHKa.

Apoutpsl B nene Saluka Investments B.V. v. The Czech Republic ykazanu,
YTO HE3aBHCUMO OT TOTO, IO KAKOMY M3 PErIaMEHTOB paccMaTpUBaeTCs
JIEJI0°, TIOJIOKEHMST IPUMEHUMbIX apOUTPaKHBIX PETIAMEHTOB OTPaXKaloT
OOIIIMIT TTPaBOBOM MPUHILIUII, YTO 1000 BCTPEUHBIN UCK NOJKEH UMETh
HEIMOCPEACTBEHHYIO CBSI3b C IEPBOHAYAIbHBIM TPEOOBAHUEM JJISI TOTO,
YTOOBI COCTAB apOUTPOB 00J1agal KOMIIETEHIIME! Ha ero pacCMOTpeHUE".
TpubyHam OTKJIIOHWI BCTPpEYHbIE TPeOOBAaHMS TOCYIAPCTBA 110 IPUYMHE OT-
CYTCTBHUSI, TIO €I0 MHEHHUIO, HETIOCPEICTBEHHOM CBSI3M MEXKY BCTPEUHBIM
1 OCHOBHBIM TPeOOBaHUSIMU, YCIOBHE O KOTOPOI OBIJIO MCTOJKOBAHO KakK
noapa3yMeBaroliee B IepBYIO0 ouepeb PUANIECKYIO, a He (DaKTUIECKYIO
CBs13b. [10CKOBKY OOJIBIIMHCTBO TPEOOBAHUI TOCyIapCTBA OCHOBBIBAJIOCH
Ha TIOJIOKEHUSIX HAllMOHAJIbHOTO 3aKOHOaTeabcTBa Yexun, apOuTphl
TaKKe yKas3aju, YTO JaHHbIe TPEOOBaHMS TOJKHBI paCCMaTPUBAThCS B CO-
OTBETCTBUM C TIpOLIeAypaMM, IPEAYCMOTPEHHBIMM MpaBoM Yexuu, a He
B MHBEeCTUIIMOHHOM apoutpaxe cornacHo JIMC mexny Hunepnanoamu
u Yexueii.

O0s13aTebCTBA TOCYIAPCTB MO OTHOIIGHUIO K MHBECTOPY, TIPEAYyCMO-
TPEHHBIC B OOJBIIMHCTBE NEHCTBYIOIINX MEXIYHAPOIHBIX MHBECTUII -
OHHBIX JOTOBOPAaX «I€PBOTO MOKOJEHUSI», T.€. 3aKJIIFOUEHHBIX BO BTOPOit
nojioBuHe XX — riepBoM aecsituiieTu XXI B., IBISIIOTCS OMHOCTOPOHHUMMU
1o cBoeii nmpupone. Takum 06pa3oM, TOJIKOBaHHME YCIOBUSI O CBSI3U BCTPEU-
HOTO M OCHOBHOTO TpeOOBaHUI B MOJIb3Y IOPUANUECKON, a He daKTuye-

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/
bit/1212/czech-republic---netherlands-bit-1991-

YkazaHHoOe JeJ10 paccMaTpuBaioch o ApoutpaxkHomy periamenty FOHCUTPAJT 1976 1.
Saluka Investments B.V. v. The Czech Republic, Decision on Jurisdiction over the Czech Re-

public’s Counterclaim, | 76.
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CKO1 CBSI3U MPAKTUYECKHU 3aTPYIHSIET BO3MOKHOCTb FOCY1apCTB 3asIBIISITh
BCTPEUYHBIE MCKU B TEX CIydasix, KOraa M3HauaabHbIe TPeOOBaHS MHBECTOPA
ocHoBbiBatoTcd Ha JIMC i MUC.

[Tosunus coctaBa apoutpos B nene Saluka v. The Czech Republic Bbi3Bana
JKapKue CIOpbl Cpear MPaKTUKYIOLIMX I0PUCTOB U yueHbIX. HekoTophie
ABTOPbI BbIPA3WJIM COMHEHMS B €€ PUHIIUITMAIBHOM IIPUTOTHOCTH JIJIsl MH-
BECTULIMOHHOIO apOuTpaxka, Kak MCKJII0UaloIIeil BO3BMOXHOCTh TOCYIapCTB
3asIBJISITh BCTPEUHbIE MCKU B TEX CJIydasiX, KOrjaa TpeOoBaHUsI MHBECTOPOB
ocHoBbIBatoTcst Ha JIMC nniu MUC, a He Ha MHBECTULIMOHHOM KOHTPAKTE.
Tax, I1. Jlanus u JI. XanoHeH' oTMeYaloT, 4YTO TeCT, C(OOPMYIUPOBAHHBII
apoutpamu B aene Saluka Investments B.V.v. The Czech Republic, upe3mepHO
CTPOT ¥ IPUBOAUT K TOMY, YTO BUAMMAsI JOCTYITHOCTb BCTPEUYHBIX UCKOB
B MHBECTULIMOHHOM apOMTpaXke — 3TO BCErO JIUILb «MUPaXx», MO0 Ha mpa-
KTHKE TOCyIapCTBaM JOOUTHCS UX PACCMOTPEHUSI HEBO3MOXKHO.

IIpencrasnsieTcs 6onee 1enecoo0pa3HbIM MPU MPOBEPKE YCIOBUSI O He-
MOCPEACTBEHHOM CBSI3U BCTPEYHOTO TPeOOBAaHUS C MPEAMETOM Cropa
(arising directly out of the subject-matter of the dispute) ToakoBaTh ero
Kak IojpasymMeBaloliee (hakTU4eCKYIO, a He I0pUIUYECKYIO CBsI3b. JlaHHOE
YCJIOBME ISl IPUHSITUSL K PACCMOTPEHUIO BCTPEYHOI'O TPEOOBAHUSI TOCY -
napcTBa cchopMyJIMPOBAaHO B CT. 46 KaK TpeOylollee CBSI3b C npedmemom
cnopa (subject-matter of the dispute). B To xxe BpeMsI HEKOTOPbIE COCTaBbI
apOUTPOB, MPUMEHSISI €T0, IIPOBEPSIIN COOIIONCHNE AUHCTBA NPABOEbIX
0CHOBaHUIl BCTPEYHbBIX U MIepBOHAYAIbHBIX TpeOOBaHMIi (cause of action).
Kak B HallMoHaJbHOM IIPOLIECCYaIbHOM PEryJMpoOBaHUU, TaK U B Me-
JKIYHAPOIHOM TTOHSTHS «IIPpeAMET CIIopa» U «OCHOBAaHUS TPEOOBaHUI»,
0e3yCJIOBHO, HAIlOJIHEHbI Pa3HbIM COAEPXKAHUEM U BBIMIOJIHSIOT pa3Hbie
pyHKIIUN.

Ha npakrtuke npeiaraeMoe TOJIKOBaHUe OyIeT 03HaYaTh, YTO BCTPEY-
HbIe TpeOOBaHMS rOCYIapCTBa JOJIKHBI KacaThCsl TOTO K€ MHBECTULIMOH-
HOTO IPOEKTa, ¢ KOTOPBIM CBsi3aHbl TpeOoBaHMsI MHBecTOpa. [1pu aToM
yKa3aHue Ha HaJIM4Ke OOIIEero I0PUINYECKOro JOKYMEHTa ISl BCTPEUHOIO
M TIePBOHAYAIBLHOIO MCKOBBIX TPEOOBAHUI MIPEACTABIISICTCS HE BIIOJIHE
000CHOBAaHHBIM KaK C TOYKHU 3peHUST OOBIYHOTO 3HAYeHUST (POPMYJIUPOBKHU
cT. 46 BalIMHITOHCKOM KOHBEHLIMU, TaK U B aCIIEKTE OCOOEHHOCTEN MEX-
JYHapOJIHOI'O MHBECTUIIMOHHOIO TIpaBa.

Lalive P, Halonen L. On the Availability of Counterclaims in Investment Treaty Arbitra-
tion // Czech Yearbook of International Law (CYIL). 2011. Vol. I1. P. 143 (para. 7.04), 154
(para. 7.40) (moctymHo B MHTepHeTe o anpecy: http://www.lalive.ch/data/publications/
pla_lha_availability counterclaims_invtreaty arb2011.pdf).
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ITpenmeT MHBECTULIMOHHOTIO criopa, Kak nuieT 3. Jlyrinac', onpenens-
€TCs TpaBaMU, BBITEKAIOITMMHU U3 MHBECTUIIMOHHOTO IMPOEKTa, U pa3HoIJa-
CHUSIMU T10 BOIIpocaM (haKTOB M MpaBa MEXIY MHOCTPAaHHBIM UHBECTOPOM
¥ IPMHUMAIOIIMM rocynapcTBoM. TakuM o0pa3oM, TpoBepKa BCTPEUHO-
ro ¥ TIepBOHAYAJIbHOIO MCKOB Ha COOJIIONEHNE eAMHCTBA I0OPUINISCKUX
OCHOBAHM MPEICTaBIISIETCS B HEKOTOPOIl CTETIEHU OTXOOM OT TpeOoBa-
HUI, 3aKPEIUICHHBIX HEMOCPEACTBEHHO B TeKCTe CT. 46 BallMHITOHCKOM
KOHBEHIIUM.

[MonnepkKy JaHHOTO aJbTEPHATUBHOTO IOAXOMa K TOJKOBAHUIO
B T0JIb3Y (DAKTUYECKOI, a He IOpUINUYECKOI CBSI3U MOXKHO HAWTHU B IO/ -
TFOTOBUTEJIbHBIX TEKCTaX K BalllMHITOHCKOM KOHBeHLIMK . B HUX yKa3bi-
BaeTCsl, YTO NTaHHOE YCIOBME JODKHO CUMTAThCSI COOIOACHHBIM, KOTaa
(hakTHUeckas cBs3b MEPBOHAYATBHOTO M BCTPEYHOTO MCKOB HACTOJIBKO
TecHasi, YTO TpeOyeTCsl MX COBMECTHOE PacCCMOTPEHHUE ISl TOTO, UTOObI
pa3obpaThCs CO BCEMU OCHOBAHUSIMU TpeOOBaHUM, BHITEKAIOIINUX U3 O~
HOTO Y TOTO e IpeaMera.

Kpowme Toro, TonkoBaHue B TOJIb3Y (PaKTUUECKOM CBSI3U MTONAEPKUBAIOT
U1 HEKOTOPBIE IMOCAETHUE PEIIICHMSI.

Tak, B Bbiieynomsinytom nesne Urbaser S.A. v. The Argentine Republic
MPSIMO OTMEYAETCs, UTO ISl PACCMOTPEHUS BCTPEYHOT'O TPEOOBAHMSI TOCY-
JIapcTBa TEM XK€ TpUOyHaJIOM, KOTOPBI paccCMaTpMBaeT MepBOHAYATIBHOE
TpeOGoBaHME MHBECTOPA, JOCTATOYHO HATMUMS (DaKTUUECKOM CBSI3U MEXKIY
HUMU’,

CrycTst mapy MecsILieB MOCJIe BBIHECEHUSI 3TOTO pellleHUsI, B heBpasie
2017 ., ObLIO BBIHECEHO PEIIeHME IO BCTPEYHBIM TpeOOBaHUSIM rocyaap-
cTBa B nene Burlington Resources Inc. v. Republic of Ecuador. B HeM ObLT
MPOIOJIKEH MOAXOM K TOJIKOBAHUIO YCIOBUS O HEITOCPENCTBEHHOM CBSI3U
BCTPEYHOTO TPpeOOBaHUS TOCYAapCTBa C IMIPEAMETOM CIIopa B MOJb3y (hak-
TUYECKOM CBA3U.

OcobeHHocTh nena Burlington Resources Inc. v. Republic of Ecuador co-
CTOUT B TOM, UTO B HEM CTOPOHBI 3aKJIIOUMIIM IIPOLIECCYaIbHOE COIJIalleHUE,
MpsIMO TIpeaycMaTprBalolee BO3MOXKHOCTh PACCMOTPEHUST B apOUTpake
BCTPEUYHBIX TpeOoBaHU1 DkBagopa. [ToaToMy apOoUTpPHI TPU3HAIU COOJTIO-

Douglas Z. 15. The Enforcement of Environmental Norms in Investment Treaty Arbitration //
Harnessing Foreign Investment to Promote Environmental Protection: Incentives and Safe-
guards / P.-M. Dupuy, J.E. Vinuales (eds.). Cambridge University Press, 2013. P. 430.

> Note B(a) to ICSID Arbitration Rule 40 // ICSID Reports. 1993. Vol. 1. P. 100.

Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Ar-
gentine Republic, Award, | 1151.
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JIEHHBIM B CUJTy JOTOBOPEHHOCTH CTOPOH OIHO M3 YCJIOBMiA CT. 46 BaruHr-
TOHCKOU KOHBEHIIMY O TIOATNAaIaHUN BCTPEYHOTO TPeOOBAHUSI O] COTJIacHe
CTOPOH Ha paCCMOTPEHUE CIIopa B apOUTpaxe.

BmecTte ¢ Tem cocTaB apOUTPOB ITPOBEPUJI COOIIOIEHUE BTOPOIO YCIIO-
BUSI, TIPEAYCMOTPEHHOTO CT. 46 BalllMHITOHCKOI KOHBEHIIUHU, [IJIS1 BBISIC-
HEHUSI CBSI3U BCTPEUHOIO McKa DKBajopa ¢ IpeaMeToM criopa. Berpeutbie
TpeGoBaHuUsI DKBagopa BO MHOIOM OCHOBBIBAJIMCH HA ITOJIOXKEHUSIX HAIIMO-
HaJIbHOTO IpaBa (B ToM uuciie cT. 396 KoHcturynuu DkBagopa 06 00beK-
THUBHOI OTBETCTBEHHOCTH 3a DKOJIOTMYECKU yiep0). Tak Kak BCTpeuHble
TpeOOBaHMUsI TOCYAaPCTBa OTHOCWIIMCH K TOMY K€ MHBECTULIMOHHOMY TTPOEKTY
(B 4aCcTHOCTH, K pa3paboTke 610KOB 7 1 21 HE(PTIHOTrO MECTOPOKAECHMA),
4TO U TPpeOOBaHMsI MHBECTOpA, apOUTPhI yKA3ajIu, YTO OHU HEIIOCPEICTBEH-
HO CBSA3aHBI ¢ mociaenHumMu'. TprOyHa BooOIIe He aHAIM3UPOBaJl BOITPOC
0 HaJIMYMK IOPUIMYECKOM CBSI3U MEXAY TPeOOBAHUSIMU UHBECTOPA U IO-
Cy/IapCTBa, YTO CBUICTEIbCTBYET B IOJIb3Y MOAX0Aa O (haKTUUECKO CBSI3U
MEK1y IIPEIMETOM CIIOpa U BCTPEUHBIMU TPEOOBAaHUSIMU TOCYIapCTBa.

B camoM HemaBHeM mpuMepe YCIEITHOIO pacCCMOTPEHUST BCTPEYHOTO
ucka rocynapctsa — Perenco Ecuador Ltd. v. The Republic of Ecuador and
Empresa Estatal Petroleos del Ecuador (Petroecuador) — apOUTpbI TAKXKe pas-
JETWINA YIIOMSIHYTBIH TIOIXOM K TOJKOBAHUIO YCJIOBUSI O HETIOCPEICTBEHHOM
CBSI3M B CT. 46 BallMHITOHCKO# KOHBEHLINU, CPOPMYTMPOBAHHBIN B ejie
Burlington Resources Inc. v. Republic of Ecuador.

4.3. Dopmyauposxu noaoxcenuii J[UC u MHUC, ne npedycmampuearousue
HAUUOHAAbHOE NPAGO 20CY0apCmMeE-y4aCMHUKOE 6 Kavecmee NPUMEHUMO20
04151 paspeuwenus: cnopa mexcoy 20cy0apcmeom U UHOCHPAHHbIM UHEECINOPOM

HanHas rnpo0GJjieMa CBsi3aHa C IBYMSI BbIIIEOOO3HAYEHHBIMU CIIOXK-
HOCTSIMM Y MOXET MPOSIBJISIThCS KaK B KOHTEKCTE TOJIKOBAHUSI YCIOBUS
0 MOJANAaAaHUM BCTPEYHOI0 TpeOOBaHMSI O] COIIallleHe Ha PACCMOTpe-
HUe cropa B apouTpaxke (Kak OblIO, HapUMep, B BHILIEITPUBEISHHBIX
nenax Spyridon Roussalis v. Romania, Limited Liability Company Amto v.
Ukraine), Tak 1 B KOHTEKCTE TOJIKOBaHUSI YCJIIOBUSI O HEITOCPEACTBEHHOI
CBSI3U C TIPEIMETOM cIiopa (Harmpumep, B aene Saluka Investments B.V. v.
The Czech Republic).

Omna BeIpaxaetcs B ToM, uto nojoxeHus N C nnmn MUC o npumeHu-
MOM TpaBe /ISl pa3pelieHus Cropa MexXly UHBECTOPOM U TOCYIapCTBOM,
orchutatonine Toabko K camomy JIMC nnu MUC, a Takxke K MeKIyHa-
POIHOMY, HO HE K HallMOHaJbHOMY IIPaBy rOCYyIapCTB-YYaCTHUKOB, 3a-

' Burlington Resources Inc. v. Republic of Ecuador, Decision on Ecuador’s Counterclaims, 1 62.
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YacTyl0 IMTOHMMAIOTCSI apOUTpaMy KaK OrpaHMYMBAaIOIINEe BO3MOXHOCTD
MPUHUMAIOILIETO TOCYIapCTBa 3asIBJISTh BCTPEYHbIE UCKM, 0a3UPYIOIIMECs
Ha HapyILIEHUSIX ero 3aKOHOATe/IbCTBA.

Tak, B BelLLIeyOMSIHYTOM nene Spyridon Roussalis v. Romania apOouTpbI
cocajJuch MOMUMO TIOJIOXKEHUS 0 paspelneHun criopoB B JIUC mexny
Pymbinuneii u I'penieit u Ha ero ycjaoBue o IpuMeHUMOM IpaBe. OHO yKa-
3bIBAET B KauecTBe MpuMeHuMoro npasa camo JIMC, koTopoe He HajlaraeT
HUKaKMX 00s13aTeJIbCTB Ha MHBECTOPOB, a TOJILKO Ha JI0rOBapyBaOIIMeCs
rocynapcta. [1pu atom I C mexxny PymbiHueit u ['pelineil He conepkut
yKa3aHWii Ha HallMOHAJIbHOE IIPaBO rocyaapcTB-y4acTHUKOB. Ha naHHOM
OCHOBaHUMU apOUTPBI TAKKE CAEJIAIU BbIBOJ O HEBO3MOXHOCTU PACCMO-
TPEeHUsI BCTPEYHOIo McKa PyMbIHMM, BO3HMKAIOIIIETO U3 HOPM €€ HalMo-
HaJIbHOTO IIpaBa.

B nene Paushok v. Mongolia' BcTpeuHble TpeOOBaHUS TTPUHMUMAIOIIETO
rocyaapcTBa K pOCCUICKOMY MHBECTOPY OCHOBBIBAJIMCH Ha MOJIOXKEHUSIX
HAaLIMOHAJILHOTO MpaBa MOHIO/IMH, B YACTHOCTH IIPEUMYILIECTBEHHO HA Ha-
JIOTOBOM 3aKOHOIATEIbCTBE, U KacaIMCh MOCIEACTBUI HeyIIaThl HAJIOTOB
unsectopoM. JIMC mexny Poccuiickoit @enepaneit u Monrosueii 1995 r.?
HE COIEPKUT YKa3aHMI1 Ha TO, KAKOe IPaBo ClIeAyeT IPUMEHSTh apouTpam
IpU pa3pellieHuH cropa. B oTcyTcTBrE NpsIMbIX HOPM O IPUMEHKUMOM ITpaBe
B JIVC apOuTpbl NpuUILLIM K BBIBOILY, YTO B JIIOOOM Cilyyae Crop AOJKEeH
paccMatpuBathbes cornacHo JIC 1 HopMaM MeXAyHapOIHOTO TpaBa.

Yro KacaeTcsl OCHOBaHUI BCTPEUYHBIX TpeOOBaHMI rocymapcTBa, ap-
OUTPBI yKa3alli, YTO IMyTEeM UX 3asBJICHUSI B MHBECTULIMOHHOM apOuTpaxe
rOCyIapCTBO IbITACTCS TOOUTHCS UCITOJIHEHUSI CBOEIO HAIIMOHAJIBHOIO
mnpaBa B MexXayHapoaHoM dopyme. TpubyHas MmocuyuTa, 4To yIOBIETBO-
peHUEe BCTPEYHOTO MCKa TOCYIapcTBa MOXET MPUAaTh 9KCTEPPUTOPUATb-
HOE MPpUMEHEHNEe HallMOHAIbHOMY ITpaBy MOHIOJIMU, YTO HEAOIMYCTUMO,
100 3TO MPUBEAET B OTCYTCTBUE COOTBETCTBYIOIIMX OCHOBAHUI COTJIAaCHO
MEXIyHapOIHOMY IIPaBYy K Ype3MEPHOMY PaCLIMPEHUIO 3aKOHOAATEIbHOM
JOpPUCIUKLINY MOHTroINmn’.

Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. The Go-
vernment of Mongolia, Award on Jurisdiction and Liability (ykazaHHOe [0 paccMaTpuBa-
siock 1o Apoutpaxkuomy permamenty FOHCUTPAJL 1976 1.).

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bit/
2568/mongolia---russian-federation-bit-1995-

* Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. The Go-
vernment of Mongolia, UNCITRAL, Award on Jurisdiction and Liability (28 April 2011),
11 695.
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B npyrom nene, ykazanHoM Bbie, — Oxus Gold v. The Republic of Uz-
bekistan, paccMoTpeHHOM 110 ApoutpaxkHomy pernamenty FOHCUTPAJI
2010 r., apOUTpPHI MPU aHATU3E YCIOBUS O HEITOCPEACTBEHHOM CBSI3U MEXITY
BCTPEYHBIM U OCHOBHBIM TPeOOBaHUSIMM, TIPUIILIU K BBIBOLY, YTO CCHUIOK
rocyaapcTBa Ha 00IIMe 00s3aTeNIbCTBA, ITPEIYCMOTPEHHBIC Y30eKCKUM Tpa-
BOM, HEIOCTaTOYHO ISl TOTO, YTOOBI PACCMOTPETh B apOUTpake BCTPEUHbIE
TpeboBaHus Y30eKucraHa.

Takum o0pa3oM, KOTia MoJ0KeHUS MEXXIYHAPOIHBIX JOTOBOPOB HE YIIO-
MHWHAIOT HallMOHAJIbHOE 3aKOHOIATEIHCTBO CPENM UCTOYHUKOB IMTPUMEHM -
MOTO TIpaBa, 3asiBJIEHNE BCTPEYHBIX TPEOOBAHUIT COMPSIKEHO CO CI0XKHO-
CTSIMU JUISI TOCyaapcTB. BmecTe ¢ TeM BakHO OTMETHUTh, YTO B TTOCIEIHEH
MpaKkTUKe MHBECTUIIMOHHOTO apOuTpaxka MOKHO HaOJI0AaTh TOBOJBHO
TMO3UTUBHBIC JISI pAaCCMaTPUBAEMOI TEMBI BCTPEUHBIX NCKOB TOCYIapCTB
MpUMEPHI BBIBOIOB, CACTaHHBIX apOUTPaMU B KOHTEKCTE TOJIKOBAHUS O~
noxenuit IMC o mpuMeHUMOM IIpaBe.

Tak, B paHnee ynomuHaBuiemcs neine Urbaser S.A. v. The Argentine
Republic TpubyHan ormetu, yto IV C «10JI3KHO TOJIKOBAThCSI B TApMOHUHI
C IPYTUMM HOPMaMU MEXIyHapOIHOTO IpaBa... B TOM YKCJIe C HOpMa-
MM, OTHOCSIIIMMUCS K IpaBaM 4yejioBeKa»'. Bo3paxeHue UCTILIOB O TOM,
YTO KOPIOpPALIM HE MOTYT ObITh CYyOBEKTaMU MEXIYHApOIHOTO MpaBa,
a 3HAYUT, HE MOTYT HECTU MEXIyHapOIHO-ITPaBOBBIX 0053aTEIbCTB,
He HaIIIO TIOJIEPXKKH Y apOUTpoB. B 3TOI CBSI3M OHM yKa3aiau, 4TO Ha ce-
TOOHSIIITHUN NeHb MEXIYHAapOAHOE IMPaBO MPU3HAET KOPIOPATUBHYIO
COLIMAJbHYIO OTBETCTBEHHOCTD KaK BaXKHBIN CTAHAAPT IJIs ACSTEIbHOCTHU
KOMITIaHU# B cepe MeXIyHapOAHOIM TOPTrOBIIM, KOTOPKIN IMpeArogaraet
co0OroeHre TIpaB ye0oBeKa, B TOM YKCIIe B IPYTUX CTpaHax, IOMUMO TeX,
rie OHM 3apeTUCTPUPOBaHbl. BaxkeH Takke BHIBOJ apOUTPOB O TOM, UTO
KOMIAaHWM, OCYILIECTBIISIIONINE MEXIyHAPONAHbIN OU3HEC, He 00aaaloT
MUMMYHHUTETOM OT TOTO, YTOOBI CUYMTATHCS CYyObeKTaMM MEXIyHapOIHO-
ro IpaBa M, COOTBETCTBEHHO, HOCUTEJISIMU MEXIYHapOIHO-IIPaBOBBIX
00s13aHHOCTEIA’.

Jpyrum npuMedaTebHBIM TTpUMepoM saBIsieTcs Aeio David R. Aven
and Others v. The Republic of Costa Rica®. Bctpeunbiii uck Kocra-Puku
B 3TOM feJie ObLT CBSI3aH C MPOEKTOM MO CTPOUTEIbCTBY TYPUCTUUECKOTO

' Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Ar-
gentine Republic, Award, | 1200.

> Tbid., { 1195.

> ICSID Case No. UNCT/15/3, Final Award (18 September 2018) (https://www.italaw.com/
sites/default/files/case-documents/italaw9955_0.pdf).
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U peKpeallMOHHOTO KOMIUIEKCA U 9KOJIOTMYECKUM YIIepOOM, SIKOOBI IPH-
YMHEHHBIM 3KocucTteMe MectHocTr Jlac Ojiac B pe3y/ibTaTe HeHaJIeKallero
COOJIIOICHNST CTAaHAAPTOB 3aIUThI OKPYXKAIOIIEi Cpebl, B YACTHOCTH Bbl-
PYOKU JIECOB, 3arpsi3HEHUsT O0JIOT, YBEJIMYECHUS YCAIKK TTOYB, Pa3pyLLeHMs
penabeda 1 TOpHBIX TTopoA. ['ocynapcTBO TpeOOBaIO OT aMEPUKAHCKOTO
MHBECTOpa KOMIIEHCAIIUM PACXOI0B Ha MPOBEAeHUE PabOT, HEOOXOTUMBIX
JUISI BOCCTAHOBJICHUSI 9KOCHUCTEMBI JI0 ITPEXHET0 COCTOSTHUS.

ITpu aHanu3e WPUCAUKIIMOHHON COCTaBIISIIOIIEH BCTPEYHBIX TPeOO-
BaHMI rocyaapcTBa apOUTPhI CACIAIM JOBOJBHO «IIPOPHIBHOE» 3aKJII0-
yeHue o ToM, yto CormallieHue 0 CBOOOIHOM TOProBjie MEXIy CTpaHaMu
LlenTpanbHoit AMepuku u JJomuHukaHckoi Pecnyonukoii (Dominican
Republic-Central America Free Trade Agreement (nanee — DR-CAFTA))
KOCBEHHbBIM 00pa30M HajlaraeT 00s13aTe/IbCTBa Ha MHOCTPAHHBIX MHBECTO-
POB, B OCOOEHHOCTH M0 COOIIOAEHUIO 3KOJOTMYECKOIO 3aKOHOIATEIbCTBA
MIPUHUMAIOILIETO TOCYIapCcTBa.

B wactHoctu, cr. 10.11 DR-CAFTA npeaycMaTpuBaeT, 4To rocyaap-
CTBa-y4aCTHUKM MOTYT IIPMHUMATh Ha CBOCI TEPPUTOPUM JIIOObIE MEPbI,
HaIpaBJieHHbIE Ha TO, YTOObI 00€CIIEYUTD 3alUTY OKPYKAIOIIEH CpeIbl
MPU OCYILIECTBICHUN MHBECTULIMOHHOM AesiTteibHOCTU. Mcxons u3 j1o-
TMKU JaHHOIO TOJIOKEHMSI, apOUTPbl OTMETUIIM, YTO MEPhI, YKa3aHHbIE
BcT. 10.11 DR-CAFTA, ssBnsioTcst 00s13aTeIbHBIMU JIJIT BCEX JIML Ha TEppU-
TOPUY TTPUHUMAIOIIETO TOCYIapCTBa, U B OCOOEHHOCTH IIJISI MHOCTPAHHBIX
nHBeCTOpOB. COOTBETCTBEHHO, MHBECTOPHI HECYT 00SI3aHHOCTD HE TOJIbKO
10 HaLIMOHAJILHOMY ITPaBYy T'OCYIapCTB-Y4aCTHUKOB, HO U COIJIAaCHO pas. A
1. 10 DR-CAFTA cobmoaaTh HalIMOHAJIBbHOE 3KOJIOTHYECKOe 3aKOHOAa-
TEJIbCTBO, BKJIIOYasi MEPhI IPUHUMAIOIIETO FOCYAapCTBa 110 3allUTe KU3HU
JIIO/IEiA, )KMBOTHBIX U PACTEHUIA, a TAKXKE 3M0POBbsI HacelleHusl. UHBeCTOpbI
HE MOI'YT UTHOPUPOBATh WX He COOJII0NAaTh TAKKE MEPhl IIPUHUMAIOLIETO
rocyaapcTBa, a UX HECOOIIONEHUE SIBJISIETCS HapYIIEHUEM U HallMOHAJIb-
HOTO, M MEXXAYHApPOIHOTO IpaBa’.

Taxxxe 3HaumMmo, yto TpudyHan B aene David R. Aven and Others v.
The Republic of Costa Rica mpsimo mioaaepkaja BbIBOI apOUTPOB B eje
Urbaser S.A. v. The Argentine Republic 0 TOM, 4TO B COBPEMEHHBIX YCJIO-
BUSIX HEJOMYCTUMO I0JIaraTh, 4YTO MEXIYHAPOIHbIC MHBECTOPHI HE MOTYT
MPU3HABATHCSI CyObEKTAMU MEXIYHAPOIHOTO IPaBa U HOCUTEISIMU MEXITY-
HapOIHO-TIPABOBBIX 00S13aTEJILCTB.

HecMmotps Ha To uTo BecTpeuHble TpeboBaHusa Kocra-Puku He Ob11n
VIOBJIETBOPEHBI 10 CYILLIECTBY, BHIBOAKI 110 neny David R. Aven and Others v.

' David R. Aven and Others v. The Republic of Costa Rica, Final Award, T 734.
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The Republic of Costa Rica emie 60Jblie paciaxHyJIu OKHO, TPUOTKPHITOE
panee B nene Urbaser S.A. v. The Argentine Republic, njis TOro 4to0bl BITy-
CTUTh B MHBECTULIMOHHBIN apOUTPaXX BO3MOXKHOCTb JIJISI IPUBJICYEHUSI
K OTBETCTBEHHOCTH MHBECTOPOB 3a HapYLICHMUS IIPU OCYILIECTBICHUN
MHBECTULIMOHHOM IeITeIbHOCTU B TOM YMCJIe Yepe3 MEeXaHU3M BCTpeu-
HBIX UCKOB.

5. Kak meHgeTcs NMPAaKTUKA 3AKTI0YCHUA MEXKTYHAPOAHBIX
NHBECTUIIMOHHBIX ,I[OI‘OBO])OB?

Ha ¢oHe KpuTnkKu cucTeMbl 3aIIUThl THOCTPAHHBIX MHBECTULIMIA, CBSI-
3aHHOI C ee HecOalaHCUPOBAHHOCTBIO IO OTHOIIEHUIO K TOCYyIapCcTBaMm,
OTPaHUYCHUSIMU PETYISITOPHBIX TTOJTHOMOYMIA TOCYIAPCTB ¥ HEKOTOPBHIMU
npoieccyalbHbIMU AedekTamu ISDS, rocynapcTBa CTpeMSITCS K MTOUCKY
HOBBIX OTBETOB Ha BO3HUKAIOIIIKE BOIIPOCHI B CBOCH TOTOBOPHOI MTPaKTUKE.
HexkoTtopbie 13 HMX BOBCE OTKA3bIBAIOTCS OT 3aKIIOYSHUST HOBBIX MHBECTH -
LIMOHHBIX COTJIALIEHUI U TaXKe MpeKpalllaloT NeCTBIE paHee 3aKIII0UeH-
Hbeix JIMC', a Takke IeHOHCUPYIOT BalllMHITOHCKYI0 KOHBEHLIMIO; IpyTHe
MEHSIIOT CBOM TTPEXHUE MTOIXOIBI.

ITpakTuka 3akmouenust U C nu MUC mexny rocygapcTBaMu HapsiLy
¢ apOUTPaKHOM MPAKTUKOMN TaKXKe IBOTIOLIMOHUPYET C TOUKU 3peHus 0oJiee
BHUMAaTEJIbHOTIO OTHOIIIEHUS KaK K MaTepHalbHO-TIPaBOBOM, TaK U K TIPO-
1IecCyaIbHOM COCTaBISIONIEH MeXaHM3Ma BCTPEUHBIX MICKOB MPUHUMAIOIINX
TroCyIapCcTB K MHOCTPAaHHBIM HHBECTOPAM.

B nmocnenHee necarunerre hopMupyeTcsl Tak Ha3biBaeMOe «HOBOE T10-
KOJIEHUEe» MEXIYHapOIHBIX MHBECTUIIMOHHBIX TOrOBOpPoB. OTMevaeTcs,
YTO UX OTJIMYAaeT HEKOTOPOE MOBBIIIEHNE BHUMAHUS B 1IEJIOM K BOIIpocam
KOPHOPaTUBHOM COIIMATbHOI OTBETCTBEHHOCTH, K 00513aHHOCTSIM MH-
BECTOPOB 10 3allIUTe OKPYXKAIOIIE Cpe/ibl, 310POBbsI HACEJEHUS U TIpaB
YyeJIoBeKa B MPMHUMAIOIIEM roCyIapcTBe, K COOMIONEHUIO HAIIMOHATLHOTO
3aKOHOJATeIbCTBA MPUHUMAIOIIIETO rOCyIapCcTBa, a TAkKKe K MEXaHU3MY
BCTPEUHBIX UCKOB rOCyIapCTB’.

Hanpumep, DxBagop B TeueHue 2010—2017 rr. npekpatui aeiicteue 6osee necsatka M C
(cMm.: Olivet C. Why Did Ecuador Terminate All Its Bilateral Investment Treaties? (25 May
2017) (https://www.tni.org/en/article/why-did-ecuador-terminate-all-its-bilateral-invest-
ment-treaties)).

Bubrowski H. 12. Balancing I1A Arbitration through the Use of Counterclaims // Improv-
ing International Investment Agreements / A. de Mestral, C. Lévesque (eds.). Routledge,
2013. P. 212—-229.
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5.1. Kakue omeemot mocHo npedaodcums 0451 Oy0yusux uHeecmuluoHHbIX
002060pos?

Hnsa 6onbimHceTBa JIMC n1 MUC «iepBoro rnmoxkojeHus» B LIEJIOM Hexa-
pakTepHO MPSIMOE 3aKPeIJICHNE BO3MOXKXHOCTY TPUHUMAIOIINX TOCYIapCTB
3asBJISITh BCTPEUHbIE MY TTepBOHAYaIbHbIE TPeOOBaHUSI K MHOCTPAHHBIM
nHBecTopaM. [ToaToMy ¢ TOUKM 3peHUs pa3paboTKU OYyIyIIUX MEeXIyHa-
POIHBIX MHBECTUIIMOHHBIX TOTOBOPOB, B TIEPBYIO OYepeIb MOKHO TOpe-
KOMEHIIOBaTh roCy1apCTBaM BKJIIOYATh MOJOKEHMS, KOTOPbIE OMHO3HAYHO
3aKpersaT BOBMOXHOCTh MTOAaUYM BCTPEUYHBIX UCKOB. DTO MMOMOXET MUHM-
MU3UPOBaTh PUCKH, CBSI3aHHbBIE C OTPAHNYNTEIbHBIM TOJKOBaHHUEM yCJI0-
BUSI O TIOAIAAaHUK BCTPEYHOTO MCKa MOJ COIIache Ha apOUTpax B CT. 46
BammHrToHcKo#t KOHBEHIIUM.

Taxkxxe peKoMeHAyeTCsl YASAUTh 0C000e BHUMAHUE MOJTOXKEHUSIM
0 MpaBe, MPUMEHUMOM TSI pa3pelleHus CIiopa, U BKJI0YaTh B HUX Ha-
LOHaJbHOE TpaBo rocygapctB — yyacTHUKoOB JIUC unu MUC. B ToMm xe
KOHTEKCTE MOXHO MPEIIOXUTD MIPSIMO 3aKPETLISITh MOJOXKEHUs 00 00s1-
3aHHOCTH MHBECTOPOB COOJII0ATh HALIMOHAIBHOE 3aKOHOAATEIbCTBO
MPUHUMAIOIIETO TOCYyIapcTBa MPU OCYIIECTBICHUM UHBECTUILIMU, YTO
MO3BOJIUT «IIEPEHECTU» Ha YPOBEHb MEXKIYHAPOIHOTO IOrOBOpa CIeIM-
(buueckure 06s13aTeILCTBA MHBECTOPA [0 MECTHOMY 3aKOHOIATEJIbCTBY,
OTHOCSIIIIMECS] HATIPSIMYIO K MHBECTULIMOHHOMY IIPOEKTY. DTO He OydeT
O3HayaTh HEKOU TpaHC(hOPMallMU HALIMOHAJIBHOT'O 00sI3aTeIbCTBA B ME-
KIYHAPOAHOE, OMHAKO CO3[AaCT MPaBOBbIe OCHOBAHMS IS 3asiBICHUS
BCTPEUYHBIX TPEOOBAHUI TOCyIapCTBAMM.

B nomonnenne K 0603HaYEHHBIM MPEATOKEHUSAM JIJIST OYAYIIUX UH-
BECTUIIMOHHBIX COMIALIEHU ellle OAHOM peKoMeHIalueit MoXeT ObITh
BHEIpEHUE TaK Ha3bIBAEMOI «3epKaJIbHOM» MJIU «00OpaTHOI» 30HTUYHOM
oroBopku (mirrored or reversed umbrella clause).

MexaHu3M IpeaiaraeMoi «00paTHO» 30HTUYHOI OTOBOPKM MOT ObI
NeCTBOBATh B HAIIPaBJICHU U, MIPOTUBOIIOJOKHOM MEXaHU3MY TPaIUIIM-
OHHOI 30HTUYHOM OTOBOPKH, T.€. HajaraThb o0si3aTeIbCTBA HE HA TOCY-
JIapCTBO, a HAa MHBecTopa. [1o aHamoruu ¢ TpaAMLMOHHBIM ClieHapUeM
MpearoiaraeTcsi, YTo Bce 00si3aTe/IbCTBA (B TOM YHMCJIe BOSHUKAIOIIME
M3 MHBECTULIMOHHBIX KOHTPAKTOB MEXXIy MHBECTOPOM U NMTPUHUMAIOIIUM
TroCylIapCcTBOM, a TaKKe M3 HALIMOHAJIbHOTO 3aKOHOAATEeILCTBA TPUHUMA-
IOIIET0 TOCyaapcTBa), KOTOPbIe MHBECTOP NMIPUHUMAET Ha ce0sl B CBSI3U
C MHBECTUIIMOHHBIM TIPOEKTOM, MOJIYYalOT AOIMOJHUTEIbHYIO 3aIUTY
Ha ypoBHe JINC.

Taxum 06pa3oM, TOCyIapcTBO CMOXKET 3asIBJISITh BCTPEUHBIE TPEOOBa-
HUsI, OCHOBaHHbBIC Ha 00sI3aTeJbCTBAX MHBECTOPA TTI0 MHBECTULIMOHHOMY
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KOHTPAKTY, B paMKaX MEXaHU3MOB pa3pellieHUsI CIIOPOB, IIPEIyCMOTPEHHbBIX
JAUNC. MoXeT TakKe yCTaHABIMBAThLCS MPUOPUTET CITOCOOOB pa3pelieHUst
criopoB 1o I C Han apyruMu crmocodaMu pa3pelieHus CIIopoB, yKa3aH-
HBbIMM B MHBECTUIIMOHHBIX KOHTPAKTaX.

3aMeTUM, UYTO OCOOBIX IIPOTUBOIOKA3AHUI K TAKOMY IOAXOIY HET.
Kaxnpliit nHBeCTOp, paccMaTpUBasi BO3MOXHOCTb KallUTaIOBIOXEHUI
B KOHKPETHYIO CTpaHy, OyaeT u3y4aTb BO3MOXHBIE PUCKU HAPYLICHUS
CBOUX 00513aTe/ILCTB M MPUHUMATh B3BELICHHOE PEIEHKE O TOM, JeJaTh
MHBECTULIMIO WU HET.

5.2. Ilpumepot moodeavnvix JTHC «H08020 nokoaeHus»

OnHuM 13 Hanbosee oocyxaaeMbIX' mpuMepoB MoaeabHbIX [N C, Ko-
TOPBIA CMeLIAeT TPaAULIMOHHbBINA «[IPOMHBECTOPCKUI» aKIIEHT Ha OoJjiee
cOayaHCHPOBAHHBIN MOAXO, C YUETOM MHTEPECOB TOCYAApCTB, CTao Mo-
nenbHoe I C HunepinaHnos, ony6nukoBaHHoe B MapTe 2019 .2

[ToMuUMO IMPOKUX PETYISITOPHBIX MOJHOMOYMIA TOCYIapcTB B chepe
3alIUTHl OKPYKalolieil cpeanl U 3M10poBbsl HaceaeHus1, MonensHoe JJNC
Hunepnannos 2019 r. cogepXuT oTneabHYIO CTaTblO, TTOCBSIIEHHYIO CO-
LMaJIbHOM OTBETCTBEHHOCTH Kopriopauuii (cT. 7). YcTtaHaBaIuBaeTcs, 4To
rocyaapcTBa JOJKHBI CIIOCOOCTBOBATH TOMY, YTOOBI MHBECTOPHI 10OPO-
BOJIbHO BHEIPSUIM B CBOIO BHYTPEHHIOIO MOJTUTUKY CTAaHAAPTHI ¥ IIPUHITUTIBI
KOPTMOPAaTUBHOI OTBETCTBEHHOCTH, HaripuMep PykoBoactBo ODCP nng
TpaHcHaoHanbHbIX Kopriopauiit (OECD Guidelines for Multinational
Enterprises), PykoBoasiiye npyuHIUIBI TPEATTPUHUMATENLCKOM AeSTEb-
HocTu B acriekTe rpas uyesoBeka OOH (United Nations Guiding Principles
on Business and Human Rights). Takske npsimo moarsep:kaaeTcs o0si3aH-
HOCTb MHBECTOPOB COOJIIOAATh HAIIMOHAJIBHOE 3aKOHOIATEIHCTBO TIPU-
HUMAIOILETo TOCYyIapCTBa, BKIIIOYAs HOPMBI O MpaBax yejoBeKa, 3alluTe
OKpYKaloIIei cpe/ibl U TPYIOBbIX IIPaB.

MonaenbHoe JIMC Hunepnanoos 2019 r. mpenycMaTpuBaeT BO3MOX-
HOCTh rOCYIapCTB MPUBJIeKaTh NHBECTOPOB K OTBETCTBEHHOCTH 3a Ha-
pyllIeHHe CTaHAapTOB MHBECTUIIMOHHOM nesiTebHOCTU. OQHAKO Mpea-
MoJjlaraeTcsi, YTO MHBECTOPHI MOTYT HECTU OTBETCTBEHHOCTD COIJIACHO

Cannon A., Ambrose H. Final Dutch Model Bit Published: Potential For Claims against In-
vestors and Link between Gender Equality and Investment (1 May 2019) (https://hsfnotes.
com/arbitration/2019/05/01/final-dutch-model-bit-published-potential-for-claims-against-
investors-and-link-between-gender-equality-and-investment/).

https://www.rijksoverheid.nl/binaries/rijksoverheid/documenten/publicaties/2019/03/22/
nieuwe-modeltekst-investeringsakkoorden/nieuwe+modeltekst+investeringsakkoorden.pdf
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MpolLeaypam, IpeayCMOTPEHHBIM HallMOHAIbHBIM 3aKOHOIAaTeIbCTBOM
roCyIapCTB UX MPOUCXOXACHMSI, a He B MHBECTUIIMOHHOM apOuTpaxke.
JaHHOE TTOJIOKEeHUEe MPEeACTaBASIeTCS OrpaHMYMBAIOIIMM MOTEHIIMA
NI 3asiBJICHUS TOCYIapCTBaMM BCTPEUHBIX NCKOB B MHBECTUIIMOHHOM
apouTpaxe.

UYto KacaeTcss BO3MOKHOCTU MPUBJICYSHUS] KHBECTOPOB K OTBETCTBEH-
HOCTHM B paMKax MHBECTUIIMOHHOTO apouTpaxa, To cT. 23 MoaeiabHOro
JANC HunepnanaoB mpeaycMaTpUBaET, UTO COCTaB apOUTPOB TPU pellie-
HUU BOIIPOCA O pa3Mepe KOMIIEHCALIMU MOXET YYUThIBATh HeCOOII0AeHIE
MHBECTOPOM CBOMX 00s13aTeJIbCTB COMIACHO PyKOBOASIIMM IPUHIAIIAM
NpeanpUHUMATEILCKOM NeITeIbHOCTH B acriekTe Tpas yeaoBeka OOH
u PykoBoactey ODCP mist TpaHcHaIIMOHAIBHBIX Kopriopaluii. OTMeTnMm,
YTO OT/IE/IbHBIX MOJIOXEHUIA O BCTPEYHBIX MCKOBBIX TPEOOBAHMSIX TOCYIAPCTB
B MogenwsHom I C HunepnaHaoB He COOEPKUTCS.

TakuMm o6pa3om, oOllee BrieyaTieHUEe, KOTOPOE OCTaB/isieT MojeibHOe
AW C Hunepnanoos 2019 r., He BIIOJIHE TTO3BOJISIET OXapaKTepU30BaTh €ro
KaK «IIpOPbIBHOI» TOKYMEHT B IJIaHe cOalaHCUPOBAaHHOCTU aKIIEHTOB
Ha 3alluTe MPaB U UHTEPECOB rOCYyIapcTB U MHBEeCTOpOB. HekoTophie nc-
cJIenoBaTe U 1aXe BhIPaKaloT pa3oyapoBaHUeE M Ha3bIBAIOT €ro «YIyIIeH-
HOI BO3MOXHOCTbIO» JIJIsI TOTO, YTOOBI JOCTUYD JIYYIIIEro OajsaHca MEXIy
MpaBaMu ¥ 00s13aTeIbCTBAMU MHOCTPAHHBIX MHBECTOPOB, ITOCKOJIBKY OHO
HE COOTBETCTBYET 3asiBJICHUSIM O «IIepe3arpy3Ke TOProBOii MOJIUTUKKI» CO-
[JIACHO LIEJISIM YCTOMUYMBOTO pa3BUTHS, 03ByYEHHBIM paHee MUHUCTEPCTBOM
MHOCTpaHHBIX eyl Hunepnanmos'.

OTYaCTU 3TO MOXET OOBSICHSIThCS TeM, YTo Hunmepianabl — aKkcroprep
KanuTaja, cje10BaTe/IbHO, 3apeTUCTPUPOBAHHbIE TAM KOMITAHUM TPAJIULIM-
OHHO BBICTYMAIOT KaK OJHU M3 HanboJjiee aKTUBHBIX TToIb3oBarteeit 1SDS.
Bwmecte ¢ TeM B MJ1aHe 3aKperieHHBIX B HeM noaxonoB MonenbHoe JIC
HunepnanaoB MOXHO Ha3BaThb OTHOCUTEILHO HOBATOPCKUM JIJISI €BPO-
MeHCKNUX roCynapCcTB, ISl TOTOBOPHOI MPaKTUKU KOTOPBIX HEXapaKTepeH
3HAYUTENIbHBIN (POKYC Ha MHTEpecax rocy1apcTB U TeM 00Jiee Ha BCTPEUYHbBIX
TpeOOBaHMSIX.

Boiiee nHHOBaLIMOHHBIM MOXHO Ha3BaTh MonenbHoe JIMC DxBano-
pa 2018 r. OHo pa3paboTaHO B OTBET HA BHYTPEHHIOIO KPUTUKY B aapec
ISDS, nabmonasiyocss B DKBajope B TeUeHUE MOCIEeIHEr0 IeCATUICTUS
M IPUBE/IIIIYIO K BHECEHUIO ITOITPABOK B ero KOHCTUTYI1IMIO, KOTOPBIE BBEIU

' Verbeek B.-J., Knottnerus R. The 2018 Draft Dutch Model BIT: A Critical Assessment
(30 July 2018) (https://www.iisd.org/itn/2018/07/30/the-2018-draft-dutch-model-bit-a-
critical-assessment-bart-jaap-verbeek-and-roeline-knottnerus/).
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3aIpeT Ha 3aKJII0UYeHUE JTI00bIX MEXIYHAPOIHBIX TOTOBOPOB, IIpeaIycMa-
TPUBAIOILIKX TIepeaady CIIOPOB C ydyacTheM DKBajopa B MEXIYHAPOIHbIIA
apourpax (ct. 422 KoHctutyuun DKBaaopa)'.

Texcr HoBOro MonenwsHoro JIMC DkBagopa noka He ObLT OIyOJIMKOBAH,
OITHAKO Y€ TOSBUJICS DS ITyOIMKALIMil ¢ KOMMEHTapUsSIMU €T0 OCHOBHBIX
HoBIIeCcTB. Tak, 9KBaJlOPCKUI MCCIeaoBaTeNb X. XapaMIIbo o0palaer
BHUMaHMe’ Ha rojioxxeHrne MogenbsHoro IV C, npssMo npenocTraBisioliee
MPUHUMAIOIIEMY TOCYIapCTBO MPABO 3asIBJSITh BCTPEUHBIN MCK K MHBECTOPY
B MHBECTUIIMOHHOM apOUTpaxKe Ha OCHOBAHMM HapYILIEHUS] UHBECTOPOM
cBoux obsizaHHocTeit mo IV C (ct. 21), KOTOpOe ObIJIO0 MHCITUPUPOBAHO
YCIEITHOM MPpaKTUKON DKBagopa Mo 3asiBJICHUIO BCTPEYHBIX TPEOOBAaHUI
B HemaBHUX nenax Perenco Ecuador Ltd. v. The Republic of Ecuador and
Empresa Estatal Petrdleos del Ecuador (Petroecuador), Burlington Resources
Inc. v. Republic of Ecuador.

HakoHel1, B KauecTBe ellle OAHOTO MpuMepa MO3UTUBHOTO TTOAX01a
K BOIIPOCaM BCTPEUYHBIX KCKOB T'OCYIapCTB B MHBECTUIIMOHHOM apOUTpaKe
MoxkHo nipuBecty MonenbHoe JIMC Coobiuectsa pazsutust FOra Appuku
(Southern African Development Community (SADC)) 2012 r.’ (manee —
MogensHoe INC SADC). Cratba 19(2) MonensHoro INMC SADC npsimo
MpeaycMaTpUBaeT, YTO FOCYIapCTBO, IPMHKUMAOIIee MHOCTPAHHbIE MHBEC-
TULIMM, MOXET IPEIbSBISITh BCTPEYHbIE TPeOOBAaHUS K JIIOOOMY MHBECTOPY
nepes JIo0bIM COCTAaBOM apOUTPOB, C(HOPMUPOBAHHBIM COIJIACHO JaHHO-
MY COIJIALLIEHUIO, B LIEJISIX B3bICKAHUS YOBITKOB MJIM MHOTO BO3MEIICHUS
Ha OCHOBaHUM e€ro HapyuieHus. [Ipr 3ToM 00sI3aHHOCTSM MHOCTPAHHBIX
MHBECTOPOB IMOCBSIIEeHA OTAeIbHAs, MOAPOOHO ITpopadboTaHHas 4. 3 Mo-
neasHoro JINMC SADC.

5.3. Ilpumepot 3axarouennvix JJUC u MUC «Ho8020 noxoaeHus»

OnHuM n3 Hanbosiee KOMMeHTUpyeMbIX mpuMepoB JIMC «HOBOTO
nokosieHust» spisiercst U C mexny Mapokko u Hurepueit 2016 r.*, xo-
TOpOE MPU3HAETCS OJHUM U3 Hanbojiee MHHOBALIMOHHBIX, COaaHCUPO-

http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html

> Jaramillo J. New Model BIT Proposed by Ecuador: Is the Cure Worse Than the Disease?
(20 July 2018) (http://arbitrationblog.kluwerarbitration.com/2018/07/20/new-model-bit-
proposed-ecuador-cure-worse-disease/).

https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2875/
download

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/otheriia/
3711/morocco---nigeria-bit-2016-
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BaHHBIX' U COLIMAIbHO-OTBETCTBEHHBIX” COBPEMEHHbBIX MHBECTULIMOHHBIX
COTJIALLIEHU.

[TomuMoO TOTO, UTO OHO TOCBSILAET OTACIBHYIO CTAThIO MMOJTHOMOYMSIM
TOCyIapCTB IO MIPUHSITUIO MEP IUTS 3alIMThI OKpYyKaroIieit cpenbl (cT. 13),
OHO MPSIMO YCTaHABJIMBAET Psi 00sI3aHHOCTE MHBECTOPOB. [1pemycMarpu-
BaeTCsl, UTO OHM TOJDKHBI TIPOBECTU 00s13aTEIbHYIO OLIEHKY COLIMATIbHOTO
M 3KOJIOTUYECKOTO MpOodUIs CBOEro OM3Heca Mepel OCYIIeCTBICHUEM UH-
BECTULIMH, JJIsI YeTO TIpearnoaraercs yupexkneHue CoBMECTHOTO KOMUTETa
JoroBapMBaloIImxcs rocynapcTs (cT. 14). YcraHaBnuBaeTcs: 00s13aHHOCTh
110 BHEIPEHUIO CUCTEM SKOJIOTMUYECKOT0 MEHEIKMEHTA B TIPOIIECCE Peaiu-
3211 MHBECTULIMOHHOTO MTPOEKTa, a ISl HEKOTOPBIX OTpacieil (Harmpumep,
JIOOBIYM PECYPCOB) YKa3bIBAETCsI, YTO 3T CUCTEMa I0JDKHA COOTBETCTBOBATh
crangapty ISO 14001 unu ero skBuBaneHty (ct. 18(1)).

Cratbs 18(2) ycTaHaBIMBaeT 003aHHOCTh MHBECTOPOB COOJIIOAATH
mpaBa 4yejioBeka, a cT. 18(3) — cobmonars Jeknapanuio MexayHapoaHoi
OpraHM3alMu TPyaa 00 OCHOBOIOJIAraIIMX MPUHIIUIIAX U ITpaBax B chepe
tpyaa 1998 r. [TogoOHas cTeneHb AeTaau3allii HexapaKTepHa IJis paHee
3akmmoueHHbIX JJUC.

Kpowme toro, ct. 17, uMmeroiast aHTUKOPPYITLIMOHHYIO HAITPaBJIeHHOCTb,
MpenycMaTpUBaeT, YTO MHBECTOPHI 00sI3aHbI BO3AEPKUBATHCS OT ITPEIOCTaB-
JIEHUSI IEHEXKHBIX WX MHBIX BO3HATPAXKICHUI CTy>KAIIUM FOCYIapCTBEHHBIX
OPraHOB MPUHUMAIOIIMX TOCYIapCTB B OOMEH Ha COBEPIIICHUE UMU ek~
CTBMI, BBITOIHBIX [UISI peau3allid MHBECTUIIMOHHBIX MPOeKTOB. [1psimo
yKa3bIBaeTCsI, UTO HECOOJIOACHNE TaHHOTIO 00513aTeIbCTBa MPU3HAETCS
HapylleHUeM HallMOHAJIbHOIO 3aKOHOIATEIbCTBA IPUHUMAIOIIETO TOCy-
JIapcTBa, a TAKKe TPEOOBAHUSI O TOM, YTO MHBECTUIIMHU TOJKHBI OCYIIIECTB-
JISITHCSI 3aKOHHO.

Hecmotps Ha To uto I C Mexnmy Mapokko u Hurepueii He conepxut
MPSIMBIX TIOJIOXKEHMI, KACalOIIMXCsI BCTPEYHBIX MCKOB TOCYIapCTB K MH-
BeCTOpaM, TOT (baKT, YTO OHO TIPSMO 3aKpeIUIsieT 00sI3aHHOCTH UHBECTO-

Gazzini T. Nigeria and Morocco Move Towards a “New Generation” of Bilateral Invest-
ment Treaties (8§ May 2017) (https://www.ejiltalk.org/nigeria-and-morocco-move-towards-
a-new-generation-of-bilateral-investment-treaties/).

Zugliani N. Human Rights in International Investment Law: The 2016 Morocco—Nigeria
Bilateral Investment Treaty // International & Comparative Law Quarterly. 2019. Vol. 68.
Issue 3. P. 761—770 https://doi.org/10.1017/S0020589319000174; Briercliffe N., Owczarek O.
Human-Rights-Based Claims by States and “New-Generation” International Investment
Agreements (1 August 2018) (http://arbitrationblog.kluwerarbitration.com/2018/08,/01/hu-
man-rights-based-claims-by-states-and-new-generation-international-investment-agree-
ments/).
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POB, MOXKET SIBJISITHCSI XOPOLLE OCHOBOI JIJ151 TOTEHIIMATbHBIX BCTPEUHbBIX
TpeOOBaHUI1 TOCYIapCTB B MHBECTULIMOHHOM apOMTpaXe Ha OCHOBAaHUU
nanHoro JIUC.

Hpyrum ipumepoM MU C «HOBOTO MOKOJIEHUSI», UHTEPECHBIM C TOY-
KM 3peHUSI BHUMaHUS K MaTepHralbHO-IIPaBOBOM COCTABIISIOLICH MTPO-
GJIeMaTUKK BCTPEUHBIX UCKOB, sIBJIsIeTCsI MHOIrOCTOPOHHEE COIJIallleHUe
00 sKoHOMUYecKoM napTHepcTBe Mexay CoenuHeHHbIM KoposeBcTBom
Benukoopuranun u CeBepHoit Upnannuu u crpanamu Kapubdckoro gopy-
ma 2019 r. (manee — MU C B pamxax UK-CARIFORUM)'. Ctatbsa 72 MUC
B paMkax UK-CARIFORUM, o3arnapieHHas Kak «IloBeaeHre THBECTOPOB»,
MpenycMaTpUBaeT ONpeNeIeHHbIE CTAHIAPThI, KOTOPbIE JODKHBI COOIONATD
MHBECTOPHI IIPU OCYILIECTBJICHUM MHBECTULIMIA.

Taxk, ct. 72(a) MUC B pamkax UK-CARIFORUM ycraHaBIuBaeT 3arpeT
Ha J100bIe IeHEXHbIE UM MHbIE TTPEI0CTABICHUS B II0JIb3Y TOCYIapCTBEH-
HBIX CIyXaIllMX TPUHUMAIOIINX TOCYIapPCTB B LESIX MOTYISHUS BBITOIBI
IIPY COIIACOBAHUU ICUCTBUI B XO/I€ Pean3allii MHBECTULIMOHHBIX ITPO-
€KTOB.

Taxxxe MUC B pamkax UK-CARIFORUM npennuceiBaeT B cT. 72(b),
YTOOBI MHBECTOPBI COOJIIOIAIN OCHOBHBIE CTAHIAPTHI TPYAOBOTO IpaBa
cornacHo Jlexknapanuu MexayHapoaHOi opraHu3aluu Tpyaa 06 OCHOBO-
MoJlaralolux MpUHIIMIAX U IpaBax B cdepe Tpyna 1998 r., a B cT. 72(c) —
YTOOBI MHBECTOPBI HE OCYILIECTBIISUIM MHBECTULIMOHHYIO NeSTeIbHOCTD,
KOTOpast Obl MPOTUBOPEYMIIa MEXIYHAPOIHBIM 00s13aTeIbCTBAM B cepe
3alIUThI OKpYXKarolieil cpenbl, NpuHIThiIM CoeanHeHHbIM KopoieBcTBOM
u rocynapctBamu — ydyactHukamu CARIFORUM.

C TOYKM 3peHUsI 3aKPEIICHUS ITPOLIECCYaTbHOIO MeXaHM3Ma JIJIS IPEIb-
SIBJICHMsI BCTPEUHBIX MCKOB I'OCYIapCTB MpeacTapisieT uHTepec CoralieHue
o Tpancrtuxookeanckom naptHepctBe (Trans-Pacific Partnership (TPP))
2018 r.> (manee — Cornamenue TPP), ydacCTHUKAMU KOTOPOTO SIBJISIIOTCS
K HacrosieMy MoMeHTy 11 rocynapcts: ABctpanusi, Kanama, Yunu, Smno-
Hus, Manaiizus, bpyneii, Mekcuka, Ilepy, HoBas 3enannust, Cunranyp,
Boetnam. Tak, ct. 9.19(2) Cornamtenust 7PP npsiMo 03BOJISIET rocyIapcT-
BaM-y4aCTHUKaM 3asiBJISITh BCTPEYHbIE MCKOBbIE TPEOOBAaHUSI, CBSI3aHHbIE
¢ aKTUYECKUMU 1 ITPAaBOBBIMU OCHOBAHUSIMU IEPBOHAYAIbHBIX KCKOBBIX
TpeOOoBaHUIA, 11 Liejieli 3aueTa MPOTUB TPeOOBaHUIA UCTLA.

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/treaties-
with-investment-provisions/4892/cariforum-states---united-kingdom-epa-2019-

https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/5673/
download
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[MprMeyaTesbHO MPU 3TOM, YTO B M3HAYAIbHOM Bepcuu npoekra Co-
rinameHus: 7PP BO3MOXHOCTb TOCYIAPCTB TMOAaBaTh BCTPEYHbIE MCKU
K MHBECTOpaM OrpaHMYMBaiach TOJbKO TEMU CIIOPAMU, B KOTOPBIX MH-
BECTOPBI 3asIBJIsLIM Obl TpeOOBaHUSI, CBSI3aHHbIC C MOJIyYeHHEM pa3pe-
IIEHUSI Ha OCYIIECTBIIEHME UHBECTUILIMOHHOM NesaTebHOCTHU (invest-
ment authorization) MM ¢ UHBECTUILIMOHHBIMU KOHTpakKTamMu. Eciau Ob1
JAHHOE MOJIOXKEHUE OCTAJIOCh B TOM BUJIE, B KOTOPOM OHO IIpejiarajoch
B nipoekTe Cornamenuss TPP, To mepcreKTuBa JisI BCTPEYHBIX UCKOB
rocynapcTB B TeX CIOpax, MpeaMeT KOTOPhIX Kacayucs Obl HapyIIeHUI
MaTepuaabHO-MPaBoOBLIX noyioxkeHuit Cornamenus: 7PP (Hanpumep,
00 3KCIpoIpUalMM, IMCKPUMUHALIMY, CTIPABEIJIMBOM U PABHOM OTHO-
LIEHUU K MHOCTPAaHHBIM MHBECTOpaM), Obli1a Obl KpaliHe OrpaHMYeHa.
OnHaKoO B OKOHYATEJIbHOM, IPUHSITON BEPCUM JaHHOE OrpaHUYCHUE
ObLIO CHSTO, M, TAKUM 00pa3oM, BO3MOXHOCTb 3asIBJISITb BCTPEUYHbBIC
KMCKHU IMPEeNoCTaBlieHa rocyaapcTBaM B JI0O0OM CIiope ¢ MHOCTPaHHBIM
MHBECTOPOM IIPU YCIIOBUM HAJIMYMS CBSI3U C (PAKTUYECKUMM U MPABOBBIMU
OCHOBaHMSIMU TpeOOBaHUI MHBECTOPA.

Taxxe pernonanpbHoe MU C O6uiero peiika Boctounoii n KOxHoit
Adpuxu (Investment Agreement for the Common Market for Eastern and
Southern Africa (COMESA) Common Investment Area) 2007 . (najnee —
MMUC B pamkax COMESA)' ipsimo mipenycMaTpuBaeT B cT. 28(9) mpaBo
rocyaapCTB-y4aCTHUKOB 3asIBJISITh BCTPEUHbIM UCK, €CJIM MHBECTOP HE MC-
MOJHSIET cBOM 00s13aTenbeTBa 1Mo fanHoMmy MUC. Cpean o6s13aTebCTB
naBectopa MUC B pamkax COMESA nipenycmaTtpuBaeT 00s13aTeIbCTBA
0 COOJTIOIEHNIO HAIIMOHAIBLHOTO 3aKOHOJATeNbCTBA (CT. 13), a Takske mpu-
HSITUIO pa3yMHBIX Mep 110 YMEHBIIIEHUIO BO3MOXHBIX YOBITKOB (CT. 28(9)).

Cpenu nipuBeneHHBIX TpuMepoB JIMC u MU C «HOBOro moKoJIeHus» He-
MaJjio TOTOBOPOB C y9acTHeM a(ppUKaHCKMX TOCYIapCTB, YTO MPEACTABISICTCS
BIIOJIHE OOBSICHUMBIM C YUETOM TOTO, UTO OHU TPATULIMOHHO SIBJISTIOTCSI MM~
nopTepaMu KarnuTayia. HekoTtopbie aBTOpHI qaxke Ha3biBaloT AGPUKY CBOETO
poza «HOPMATUBHOI1 JJabopaTopueii»’, MPMHUMAsT BO BHUMaHUE aKTUBHOCTh
CTpaH JaHHOI0 KOHTUHEHTA B pa3paboTKe U 3aKJIIOYEHUY MHBECTULIMOHHBIX
JIOTOBOPOB C MTHHOBAILIMOHHBIMU TTOJIOXKEHUSIMM, HATIPaBJIEHHBIMU Ha 00eC-
reyeHue 3alluThl TIpaB M MHTEPECOB BCeX yYaCTHUKOB ISDS.

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/treaties-
with-investment-provisions/3225/comesa-investment-agreement

Mbengue M.M. Special Issue: Africa and the Reform of the International Investment Re-
gime // Journal of World Investment &Trade. 2017. Vol. 18. Issue 3. P. 371—378. https://doi.
org/10.1163/22119000-12340045
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E.C. bypoBa

B o101 cBsI3M MHTEepeceH ToT ¢akT, uto u cpenu ctpadH CHI' B mocienHee
BpeMsl TaKKe MOXKHO HAWTU MPUMEPbl HOBBIX MOIXOA0B K 3aKJIIOUEHUIO
JAUNC ¢ ToukM 3peHUsT TIONBITOK cOaTaHCUPOBATh MEXKAYHAPOIHOE UHBE-
CTULMOHHOE MpaBo. OcobeHHOo SpKuM rpuMepoM saBisgeTca N C mexmy
Pecnyonukoit benapych u MUnaueit 2018 r.', mpu3BaHHOE 3aMEHUTH paHee
cymectBoBaBiiee JJMC 2012 r.

Hosoe I C mexny Pecriyonukoit benapyck u Muaueit conepXuT oT-
nenbHyo I 111, mocBsieHHy10 00s13aHHOCTSIM UHBeCcTOpoB. OHa Mmpeyc-
MaTpuBaeT 00s13aHHOCTh MHBECTOPOB COOIIONATH HAITMOHAIBHOE 3aKOHO A -
TEJILCTBO MPUHUMAIOIIIET0 TOCYIapCTBa B XOI€ OCYILECTBICHMSI MHBECTULIUIA
(ct. 11). Takxke cT. 12 ycTaHaBIMBaeT 00513aHHOCTh MHBECTOPOB BHENIPSITh
B CBOIO JICSITEIBHOCTD M BHYTPEHHIOIO MOJUTHUKY MEXIyHAPOIHO-TTPU3HAH -
HbIE€ CTaHAAPTHI KOPIIOPATUBHOM COIIMAIbHON OTBETCTBEHHOCTHU C OCOOBIM
aKLEHTOM Ha TPYAOBbBIX IpaBax, 3alUTE OKPYXAIOIIEN Cpeabl, MHTEpecax
MECTHBIX COOOIIIECTB, MTpaBax yeJioBeKa 1 00pbh0e ¢ KOppyMUMeid.

JlrobombITHO OynmeT mocMoTpeTh, Kak nojoxenus: JIMC u MUC «HoBoro
TMOKOJICHUST» OYIYT TOJKOBATh apOUTPHI B OYAYIINX CIIOpaX.

6. 3akiouenue

3HAYUMOCTb U POJIb BCTPEUYHBIX UCKOB TOCYIaPCTB B UHBECTULIMOHHOM
apOouTpaxe U3MEHSIETCS: €CJIM paHee OHM ObLIM OTHOCUTEJIBbHO PEIKUM
SIBJICHHEM, TO B CBETE HEaBHUX IIPUMEPOB MOXHO FOBOPUTH O TOM, YTO
MOJIXOMbI K BCTPEUHBIM MCKOBBIM TPEOOBAHUSIM TOCYIAPCTB K MHOCTPAHHBIM
MHBECTOpPaM IMOCTEIIEHHO MEHSIIOTCSI B CTOPOHY OoJiee 6JIarOCKJIOHHOIO
OTHOLIEeHUS. B mpakTuke nocieaHux JIeT Hauall IPOSIBIISITCS [IOCTEIIEHHbBII
OTXO[I OT MPEXKIE PACIIPOCTPAHEHHOTO «OCTOPOKHO-OTPAHUYUTETHLHOIO»
MoAX0Ja K BCTPEYHbIM MCKaM rocyaapcTB. bbl1o BBIHECEHO HECKOJIBKO
apOUTPaXKHBIX PEIICHUIA, B KOTOPBIX COCTaBbI apOUTPOB Ce/ 1Al J0BOJIbHO
MPOIrPECCUBHbIE ISl BOIIPOCA BCTPEYHBIX MCKOB BBIBObI 1 3aKJIIOUEHMSI.

Cpeau MeXayHapOIHbIX MHBECTULIMOHHBIX JOTOBOPOB «HOBOTO ITOKO-
JICHMSI» TaKXKe YICNSIeTCs Bce OoJiblliee BHUMaHUE JaHHOMY IIPOLIeCCyasib-
HOMY MEXaHU3MY U 00sI3aHHOCTSIM MHOCTPaHHbIX MHBECTOPOB. Bee vaiie
BCTPEUYAIOTCs MOJIOXKEHMSI, BO3JIaraloliye Ha HUX OIpeie/eHHbIe 00sI3aH-
HOCTH (HAmpuMep, o 3allUTe OKPYXKAIOIIel cpeabl, COOMI0IEHUIO TIpaB
YeJIoBeKa U 3allUTe 310POBbsI HACEICHUS IPUMHUMAIOLIETO rOCy1apCcTBa pu
OCYIIECTBJICHUM MHBECTUIIMIA, a TAKXKE 10 COOJIIOACHUIO HAIIMOHAIbHOTO

' https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/

5724 /download
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3aKOHOJATEIbCTBA MPUHUMAIOIIETO TOCYIapcTBa) 1 JAIOIIKe ToCyIapcTBaM
BO3MOXHOCTbD 3asIBJICHUSI BCTPEUHBIX UCKOB B ClIydae HapyIICHUS DTUX
00513aHHOCTEN.

BMecTte ¢ TeM roBOpuTh 0 CMEHE MapagurMbl TMTOAXOI0B K BCTPEYHBIM
nckam rocygapcts B 1SDS noka npexxaeBpeMeHHO. [1o BeIpaskeHUIO el -
ckoro uccnenonarens 1. ILTypMmbl, ¢ TOUKM 3peHUs TTOCTAEAHNUX U3MEHEe-
HUI B MpaKTUKEe UHBECTUIIMOHHOIO apOMTpaka, BOIIPOC COCTOUT B TOM,
SIBJISIETCS JIU CTaKaH HAIOJOBMHY MYCTHIM WJIU HAITOJOBUHY MOJHBIM'.
Henb3s omHO3HAYHO YTBEPXKIATh, YTO MOCIEIYIONINE TPUOYHAIbI OyayT
MPUAEPKUBATHCS IMOAXOI0B, 3aHATHIX apOUTPAMMU B [IejIaX, PACCMOTPEHHBIX
3a MOCJIeNHME YeThIpe rofa, MOCKOIbKY 3TO BCeraa 00yCIOBICHO pa3iny-
HBIMM (PaKTUIECKUMU 1 TIPABOBBIMU OOCTOSITEILCTBAMU KaXKIOTO KOH-
KPETHOTO CIiopa.

[IpeomnoneHue cI0KHOCTE! HAa YyTU BCTPEUHBIX KCKOB MOXKET HE TOJILKO
MPUHECTH TI0JIb3Y TOCyaapcTBaM U MHOCTPaHHBIM MHBECTOpaM, HO U TO-
BBICUTD 3aKOHHOCTbH U CIIPABEIJIMBOCTD, a TAKXKE COAIaHCUPOBATh MEXKIY-
HapOIHOEe MHBECTUIIMOHHOE TPaBO U MHBECTULIMOHHBIN apOUTpaxk, 4ToO
CEerofHs MpruodpesIo ocodyro akTyaabHOCTh B cBeTe yernit KOHCUTPAJL
no peopme ISDS.

' Sturma P. Op. cit. P. 15.



MOTUBbl MOTUBOB: 3HAYEHWE NPOLIECCYAJIbHON
MPUPOAbl TPEBOBAHUA OB U3NNTOMEHU MOTUBOB
PELLEHUI AN UX OTMEHbI MLIYUC

Ckott BECE,
MapTHEP MEXXIYHAPOIHON I0PUINIECKON (DUPMBbI
“Three Crowns LLP” (baxpeiin)'

Apbumpaxcroie peuwenus MIIYHUC cuumaromes okonuamenvHoimu. OHu
He nooaexcam aneatayui, U CmopoHa nocae GblHeCeHUs peueHUs: umeem moabko
npaso Ha nooauvy 3as6AeHuUs 0 e2o OMmeHe No 02PAHUHEHHOMY NePeHHIO OCHO-
8aHULl, cpedu KOMOPbIX «8 PeUleHUlU He U3N0JCeHbl MOMUBYL, HA KOMOPbIX OHO
oCcHogvleaemcs». Komumemot no ommerne ucnvimol8arOm cA04CHOCIU 8 Onpe-
deneHuu cghepul delicmeus SmMoil HOpMbl U 00pauaromes K Memagopam emecmo
uemkux cmaunoapmos. Pazauunvie npednaeaemvie n00X00bl NPOMUBOPEUUBHL
U 81eKYm PUCK NPespauleHusi OmmeHbl 8 NOAHOUEHHYI0 Anessuuro, 4mo noopbl-
saem npunyun okonuamensHocmu pewenuii MI[IYHC. Ileavto dannoii cmamou
A6A56MCSL PACCMOMPEeHUe UCMopuY Hanucanus Bawunemonckoll Koneenyuu,
NPAKMUKY UHBIX UHOCMPAHHBIX Y008 U MPUOYHAN08 NO 80NPOCY «<MOMUBOE
04151 MOMUBOB», A MAKJICe ONpedeneHUe YemKUX Kpumepues, KOmopvle Homo-
2ym 6yo0ywum Komumemam no ommene u 0adym 60abULyr0 npedcKazyemocns
cmoponam. B 3akarouenuu asmop npuxooum kK 6vl800am o mom, 4mo mpeoo-
BaHUE 0 BKAHUEHUU MOMUBOE 8 peleHUe 8AeMCs NPOUECCYanbHbIM NO C80ell
npupode u umo peuternuss MIIYHC caedyem ommensmo no 3momy 0CHOBAHUIO
MOABKO 8 MOM CAYUae, ecau makKoe HapyuleHue Cmano cepbe3HbiM HapyuleHuem
npoyecca u npueeao K AUUEHUI0 npasga Ha Cnpasedtigoe pasoupamensscmeo.

Knrouesvie crosa: Mexcoyrnapoonbtii ueHmp no ype2yauposanuro UH8ecmu-
yuonHolx cnopos (MIIYHUC); apoumpaxc; ommena; apoumpaicroe peuieHue;
momueuwl; obocHosanue; Mexcdynapoonutii cyo OOH.

O O

1 o
MHCHI/IH, BBIPAXXCHHBIC B HACTOAILICH CTATHE, ITPUHAATICKAT UCKITIOYUTEIIBHO aBTOPY.
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REASONS FOR REASONS:
IMPLICATIONS FOR ICSID ANNULMENT
OF THE PROCEDURAL NATURE OF THE REQUIREMENT
TO STATE REASONS

Scort VESEL,
Partner at Three Crowns LLP International Law Firm (Bahrain)

ICSID arbitral awards are meant to be final. They cannot be appealed
but are subject only to the limited post-award remedies provided in the ICSID
Convention, including annulment on enumerated grounds, including for a
failure “to state the reasons on which it is based”. Annulment committees
have struggled to define the scope of their review and have relied on metaphors
rather than clear standards. The divergent approaches are inconsistent, and
some risk transforming annulment into appeal and undermining the finality
of ICSID awards. This article reviews the drafting history of the ICSID Con-
vention and the practice of other international courts and tribunals into the
“reasons for reasons” and seeks to distil from them clearer guidance for future
annulment committees and greater certainty to parties. The article concludes
that the requirement that awards contain reasons is procedural and that ICSID
awards should only be annulled for failure to state reasons if the reasoning is
so deficient as to establish a breach of due process amounting to a denial of
the right to a fair hearing.

Keywords: International Centre for Settlement of Investment Disputes
(ICSID); arbitration; annulment; award; reasons; reasoning; International
Court of Justice (ICJ).
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1. Benenue

KpaeyronbHbpIM KaMHEM apOMTPasKHOW CUCTEMBI, IMPEeTyCMOTPEHHOM
KonBeHuueit 06 yperyaupoBaHUM MHBECTUIIMOHHBIX CITOPOB MEXIY Io-
cyaapcTBaMM U (pU3UUYECKUMU WU IOPUANICCKUMU JTULIAMU APYTUX TOCY-
napcetB (BammurroH, 18 mapra 1965 r.) (najee — BammHrroHcKast KOHBEH-
1Ys1) SIBJISIETCSI OKOHYATEJIbHOCTh apOUTPaKHBIX pellIeHU. ApOUTpaskHOe
peleHre, BBIHECEHHOE Mo 3ruaoi MeXXnyHapoIHOTo IIEHTPa M0 ypeTryiu-
POBaHUIO MHBECTULIMOHHBIX crtopoB (nanee — MIIYUC), «siBnsercs obs3a-
TeJbHBIM [IJIS CTOPOH U He TIOIEKUT HUKAKOMY 00XKaJIOBaHUIO I MHBIM
CIIOCOOOM OCTIapuBaHUIO, 32 UCKITIOUEHUEM TeX, KOTOPBIE TTPEIyCMOTPEHbI
B Hacrosiiei KonBeHuyuy»'. [TpuHIMITMANTBHBIM UCKTIOYEHUEM 13 TTPUHIIN-
a OKOHYaTeIbHOCTH apouTpaxkHoro peieHss MIIYUC gBnsieTcst BO3MOXK-
HOCTb €r0 OTMEHBI, T.€. OCITapMBaHUs apOUTPAXKHOTO PEIICHNS B KOMUTETE
ad hoc 1o otmeHe (ad hoc annulment committee) (najee — KOMUTET MO OT-
MEHEe, KOMUTET) MO0 OMHOMY U3 OCHOBAHUM, MEPEeYMCICHHbBIX B BammHr-
TOHCKOM KoHBeHLIMKU . [Ipolienypa OTMEHBI He SIBJISIETCSI alle/UISILIMEe U He
MO3BOJISIET MepecMaTpUBaTh apOUTPAKHOE pellleHre 1o cyiecTBy. BMecte
C TeM KOMUTETHI TT0 OTMEHE B CBOEH MPAaKTHUKE HE BCETAa YeTKO MOHUMAIOT
970 paznuuue. OTHUM U3 OCHOBAHUI IJI1 OTMEHBI, BBI3BIBAIOIIIM OCOObIE
3aTPYIHEHMST Y KOMUTETOB IO OTMEHE, SIBJISIETCS CIIydail, Koraa «B pele-
HUU HE M3JI0XKEHbI MOTUBbBI, Ha KOTOPbIX OHO OCHOBBIBAEeTCSI»'. OLIEHU-
Basli HEOOXOAMMOCTh OTMEHBI apOUTPAKHOTO PEIICHUST BBULY OTCYTCTBUS
HamJIeXaluX MOTUBOB, KOMUTETHI 10 OTMEHE CKJIOHHBI BMECTO YETKUX
CTaHAAPTOB 00paIIaThCs K HEOTpeAeJeHHBIM MeTadpopaM. DTO NMPUBOIUT
K pa3MbIBaHUIO I'PAHUIIbI, pa3aesSIONIe IEPeCMOTP PEIICHUS C 1IEJIbIO €T
OTMEHBI 1 alleJUISILIUIO TI0 CYIIIECTBY.

CJ10XXHOCTb COOJTIONEHNMS paMOK MepecMOoTpa IS LieJieii OTMEHBI yCy-
ryoJsieTcsl TeM, UTO apOUTPaKHBIC PEIICHUS — 3TO Pe3yIbTaT COBMECTHOTO
Tpyla, a IOTOMY OHU HE BCerma sIBJISIIOTCS 3TaJOHOM SICHOCTHU. B ory-
onnkoBaHHOI B 2008 r. kHure «TpeboBaHue 00 U3T0KEHUU MOTUBOB
B MEXIyHapoaHOM apoutpaxe» ['miabepmo Arumap AnbBapec 1 Maiiki
PaiizmaH BMecTe ¢ rpyImnoii CTyIeHTOB MenbCcKoil LKOIbI npaBa U3y4yuin
BOIIPOC O TOM, HACKOJIbKO XOPOIII0 MOTUBUPOBAHBI apOUTPaKHBIE pellie-

1 o
TTyHkT I cT. 53 BallMHITOHCKOW KOHBEHLIMH.

2 o
Crarbs 52 BallMHITOHCKOI KOHBEHLIMH.

3 o
[MTonmyHKT «e» 1. 1 cT. 52 BallMHITOHCKOI KOHBEHIIUH.
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Hus. OOLIMI BBIBOM, K KOTOPOMY MpHIIIA 3Ta IPYIINa, COCTOSII B TOM,
YTO «IIOUTH BO BCEX... CIydYasiX... BCe XKe ObLI0, 10 BCEil BEPOSITHOCTH,
MPUHSTO BepHOe pelieHue. BMecTe ¢ TeM... Bocco3naTh Ui pa3oopaThb
MOTHUBBI TpUOyHaa, OTTaJKUBasICh OT pe3ybTaTta, HEBO3MOXHO»'. Kak
TOrma KOMUTETY 10 OTMEHE MOJONTU K X0AaTalicTBy 00 OTMEHE TaKOTo
apOMTPaKHOTO PEeIIeHUSs, HE OCYIIIECTBUB IIPU 3TOM €TO IMOJHOLIEHHOTO
TepecMoTpa B MOPSIAKE anesIsIum?

B Hacrosiieit ctaTbe MpeaaoXeH MOaX01, KOTOPbIi CTPOUTCS Ha TIPU-
3HAaHUU TOTO, YTO MOTUBUPOBAHHOE PEIICHUE CBUACTEIBCTBYET O CIIpa-
BEIJIMBOCTU TPOLIEIYPHI, IO UTOTAaM KOTOPOIl OHO ObLIO TTPpUHSITO. COOT-
BETCTBEHHO, POJIb KOMUTETA [0 OTMEHE COCTOUT HE B TOM, UTOOBI KPUTH -
KOBaTh (pOpMY WM MOTUBHI pellieHUs IN00 aHanu3 (akToOB WUJIM MpaBa,
MnpoBeneHHbIN TpuOyHamoM. OHa, ckopee, 3aKJIlo4aeTcsl B OLIEHKE TOTO,
SIBJISIETCSI JIU U3JI0XKEHME MOTHBOB B apOUTPaKHOM PEIIEHUU HACTOJBKO
HEeHaIJeXallluM, YTOObl MOXHO OBLJIO YCTAaHOBUTH HapylleHUe TpaBa
Ha CIIpaBeIJINBOe CyneOHOe pa3oupaTenbcTBO. Takoii MoaXom Y4eTKO o4ep-
TUJI OBl pAMKU TIepecMOTpa Py OTMEHE PEIIeHUs, YTO COOTBETCTBOBAJIO
OBl UICTOPMU TTOATOTOBKM BalllMHITOHCKOI KOHBEHILIMHU U TTOAXOAAM IPY-
TUX MEXAYHAPOJAHBIX CY10B U TPUOYHAJIOB K TPEOOBaHUIO 00 U3JI0XKEHUU
MOTHBOB.

2. CooTHolIEHHE OKOHYATEJIHHOCTH U OTMEHBI BBULY
OTCYTCTBHS HALJIEXKAIUX MOTHBOB

MexayHapomHbIli apOuTpax 1mo BalIMHITOHCKON KOHBEHILIMU OTJIM-
YyaeTcst OT MHBIX (pOpM KOMMEPUYECKOrOo M MHBECTUIIMOHHOTO apOuTpaka
TEM, UTO apOUTpaxkHOe pPa3dMpaTebCTBO HE UMEET «MeCTa» B KaKOi-JIMOO
HaIIMOHAJIbHOM IOPUCIUKIIMM 1 HE TIOAUYMHSIETCS] HaI30PHBIM ITOJITHOMOUMSIM
KaKON-JIMO0O BHYTPUTOCYIapCTBEHHON cyneOHOoi cucteMbl. OTCyTCTBUE
TaKOTO HaA30pa 3aAyMBIBAIIOCH KaK mpenuMyliecTBo cucteMbl MIIYUC.
ITocne BeiHEceHUst apouTpaxkHoe peieHrue MITYUC He noniexxuT HUKa-
KOMY aIeJIISIIIMOHHOMY 00KaJ0OBaHUIO WX OCIIApUBAHUIO B KAKOM-JIOO
cyne. OHO SIB/ISIETCS OKOHYATEIbHBIM U HEIMOCPEICTBEHHO MCITOTHUMBIM
B Cylax J000ro rocynapcTBa — yJyacTHMKa BalllMHIToHCKOM KOHBEHLIMU
C YYETOM OTPaHMYEHHOTO KPyra CpeCTB ITPABOBOIA 3aIIMTHI, IPEIYCMOTPEH-
HBIX B pamKax camoii cucteMbl MIITYUC, K KOTOpBIM MOXXHO 00paTUThCS
MOCJIe BBIHECEHUSI PEIICHUS.

' The Reasons Requirement in International Investment Arbitration: Critical Case Studies /

G. Aguilar Alvarez, W.M. Reisman (eds.). Martinus Nijhoff Pub., 2008. P. 1.
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CkoTT Becen

Hawn6oiee 3¢heKTUBHBIMM M3 TAKUX CPEICTB U OTHOBPEMEHHO HAX0-
ISIIUMICS B HAOOJIBIIIEM TTIPOTUBOPEUYNH C TIPUHLIMITOM OKOHYATEIbHO-
CTHU pelIeHUsI SIBISTIOTCSI HOpMbI 00 oTMeHe. CtaTbeit 52 BalimHIrToHCKOI
KOHBEHIIMHU MPEIYCMOTPEHO TISITh OCHOBAHUI 11T OTMEHBI:

«a) Cyn 0b11 chopMUPOBAH HEHAIEXKAIINM 00pa3oM;

b) Cya sIBHO TTpeBBLICKJT CBOU TTOJTHOMOYMSI;

C) MMeJIa MECTO KOPPYIIIKSI CO CTOPOHBI KaKOoro-an6o yieHa Cyna;

d) uMeso MecTo cepbe3HOe OTCTYIIJIEHWE OT KaKOTO-JIM00 OCHOBHOTO
MIPOIIeTyPHOTO IIpaBUja VTN

€) B peIlIeHNH He U3JT0XKEHBI MOTUBEI, HA KOTOPBIX OHO OCHOBBIBACTCSI».

OTMeHy BBUIY OTCYTCTBMSI HaIUIeKaIIero 000OCHOBAHUSI TIO TIOMIT. «€»
m. 1 ct. 52 crieayeT moHUMAaTh B COYETAaHUM CO CT. 48 BalllMHITOHCKOI KOH-
BEHIIMH, COTJIACHO TI. 3 KOTOPO KaxkIoe apOUTpaxkHOE pelIeHNe «I0JIKHO
KacaThCsl BCEX BOIIPOCOB, TIepeaHHbBIX Ha pACCMOTPEHUE Cyla» U «I0JKHO
comepXarh U3JI0XKEHNE MOTUBOB, Ha KOTOPBIX OHO OCHOBAHO» . JIMIIIb Heco-
OJIFoIeHre BTOPOTO 13 YKa3aHHBIX TPeOOBaHMIA 1. 3 CT. 48 MOXET MOBJIeYb
OTMEHY.

Takxe ToJIe3HO yIeIUTh BHUMaHue hpase, KOTopast BKJIIoYeHa U B 11. 3
cT. 48, 1 B moam. «e» 1. 1 ¢T. 52 1 UMeeT OTPOMHOE 3HaUeHHUe B KOHTEKCTe
OTMEHBI: «[plerieHue... TOJKHO CONePXKaTh U3I0XKEHUE MOMUB08, HA KOMO-
PbIX OHO OCHOBAHO» / «B PEIICHUM HE MU3JI0XECHBI MOMUBHL, HA KOMOPbIX OHO
ocHosbleaemcsa» (KypcuB Moil. — C.B.). HekoTopble KOMUTETHI IO OTMEHE,
clienys Joruke komuteta B aene Klockner v. Cameroon, TOJKYIOT 3Ty (op-
MYJIMPOBKY KaK MPU3BIBAIOIIYIO0 KOMUTET 110 OTMEHE YCTAaHOBUTh, COCTaB-
JISTIOT JIW M3JI0KEHHBIE TPUOYHAIIOM MOTHUBBI Hamjiexkalnee 000CHOBaHUE
ero peueHusi. BMecTe ¢ TeM, Kak SIBCTBYET U3 pellieHus 1o aeny Klockner v.
Cameroon 1 BBI3BAHHOM UM pE3KOil KPUTHUKM, TAKOE MPOYTEHIUE BJICUET PUCK
MpeBpalIeHUs] OTMEHBI B TTOJIHOLICHHBIN TIEPECMOTP PEIICHUS 10 CYLIECTBY
¥ TeM CaMbIM MOKET CIIEJIaTh €€ HEOTTMIMMOIT OT 00XKaJIOBAHUS, TIOCKOJIBKY
TAHHBIN TTOAXOI ITO0YKIaeT KOMUTET IT0 OTMEHE OILICHUTh JOCTAaTOYHOCTh
MOTHMBOB JIISI 000CHOBaHUSI KCXOa JieJia, a He TPOCTO ONPEACIUTb, ObLIN
JIK OHU TIPUBEICHBI.

3. IlepBblii 0;uH KoMom: oTmeHa B aAee Klockner v. Cameroon

Komurer nmo ormeHe B nene Klockner v. Cameroon cocpeaoToumncs
Ha (pase «OCHOBAHUSI, 10 KOTOPHIM OHO BBIHECEHO» B IOMIL. «e» II. 1 CT. 52
BalvHITOHCKOM KOHBEHILIMU 1 3aKJTIOUMI, YTO CIIEeAYyeT PACCMOTPETh ap-

6V[Tpa)KHO€ PECHICHUE HA MPECAMET TOIO, ABJIAIOTCA JIU ITIPUBCICHHBIC B HEM
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MOTHUBBI «IOCTATOYHO 3HAYMMBIMIU», T.€. «CITOCOOHBI JIN OHU Pa3yMHO 000-
CHOBATb JOCTUTHYTHIA TPUOYHAIOM PE3YJIbTaT» .

[MpuBeneHHOE TOJKOBaHME O3HAYAET, YTO apOUTPaKHbIE PEILICHMS
MUIYHWC nomxHbI TepecMaTpUBaTbCS Ha TIPEIMeET KauecTBa OCHOBAaHUIA,
yKa3aHHBIX TprOyHasoM. UMEHHO TaKoii IepecMOTp M OCYILECTBUI KO-
MUTET T10 OTMeHe B neie Klockner. OH yCTaHOBWII TISITh CIy4aeB HECOOT-
BETCTBUSI OCHOBAHUIA, IPUBEIEHHBIX apOUTPaMK B paCCMaTPUBAEMOM UM
pellleHrH, Ha3BaHHOMY cTaHaapTy. KoMUTeT B CBSI3U C 3TUM OTMEHMJI apOu-
TpaxKHOE pelleHNe, HECMOTpPSI Ha COOCTBEHHOE MHEHUE O TOM, UTO BBIBOJIbI
TpubyHaja, «<BepOSITHO, B KOHEUHOM MTOIe ObLIM BIIOJIHE 000CHOBAaHHBIMU
U CIIpaBeIJIUBBIMU»’. IHBIMU CIOBaMM, KPUTUKA KOMMUTETA 110 OTMEHE
Kacajach He pe3yJibTaTa, a, CKopee, TOro, Kak TpudyHal cpopMyImpoBa
MOTUBMPOBOYHYIO YACTh PEIICHUSI.

Peakunu Ha pemieHne 06 otMeHe B Aene Klockner Obutn B OONIBITMHCTBE
CBOEM OTpMLaTeIbHBIMU. Maiiki PaiizmaH oTo3Bajicst 00 3TOM pellieHUun
KaK O «<HEKOHTPOJIMPYEMOM MepecMoTpe»’, a AnaH PendepH oxapakre-
pPU30Baj €ro KakK CO3/IaBIIee «XUTPOYMHYIO U TOPOTOCTOSIIIYIO HACTOJIb-
Hyio urpy (game of snakes and ladders’)», B KOTOpoii pelieHne OAHOTO
cOoCTaBa U3 TPeX yBaXkaeMbIX apOMTPOB HAYMCTO MEPEKPHLIO PelIeHUe
JIPYroro cocTaBa M3 TPeX He MeHee yBaxkaeMbIX apOUMTPOB, B pe3yJibTa-
T€ 4ero pa3oupaTebCTBO MPUILIOCh HAUMHATH 3aHOBO C €Ille OJHUM —
TPETbUM — COCTABOM M3 TPEX yBaXkaeMbIX apOUTPOB‘. YUUTHIBAs TO, YTO
MHorue apoutpaxHbie pemeHuss MIIYUWUC BeiHOCATCS MO uToram pas-
OupartenbCcTB, KoTopbie misiTcs 10 u 6ojee jeT, TpedboBaHUE K CTOPOHAM
0 HayaJie HOBOro apOMTPaKHOro pa3oUpaTeIbCTBa UMEET KOJOCCAIbHbIE
MOCJIEACTBYS C TOUKU 3PEHMSI BDEMEHHBIX U JICHEXKHBIX 3aTpaT, a TakxKe
nosepus K cucteMe MIIYUC B nieom.

Klockner Industrie-Anlagen GmbH and Others v. United Republic of Cameroon and Société
Camerounaise des Engrais, ICSID Case No. ARB/81/2 (nanee — Klickner), Ad hoc Com-
mittee Decision on Annulment (3 May 1985), 1 120 (https://www.italaw.com/sites/default/
files/case-documents/italaw 11161.pdf).

? Ibid., | 144.

> Reisman WM. The Breakdown of the Control Mechanism in ICSID Arbitration // Duke
Law Journal. 1989. No. 4. P. 755 (moctynmHo B MHTepHeTe 1o aapecy: https://scholarship.
law.duke.edu/cgi/viewcontent.cgi?article=3082&context=dlj).

Wrpa B 3MeU U JIECTHULIBI — APEBHEMHIUICKAsI pEIMTMO3Hasl HaCToJIbHAsL urpa. — Ilpu-
Meu. peo.

* Redfern A. ICSID — Losing Its Appeal? // Arbitration International. 1987. Vol. 3. Issue 2.
P. 99. https://doi.org/10.1093/arbitration/3.2.98
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4. Jleno MINE v. Guinea: metagopa MOTHBOB 0 MOTHBAX

B mocnenytonux geaax KOMUTETHI IO OTMEHE B LIEJIOM CTPEMUIUCH (hop-
MyJIMPOBaTh OoJiee y3K1MEe OCHOBAHUSI /11 OTMEHBI PEIIEHUI TIO MOMIIT. «€»
n. 1 ct. 52 BammmHrroHckoi KoHBeHIMKU. Yallle BCEro LIUTUPYETCS allb-
TepHaTUBHAs (hOPMYJIMPOBKA, KOTOPYIO AaJ CIYCTSI HECKOJIBKO JIET TTOCIe
nena Klockner komutet o ormeHe B aese MINE v. Guinea'. KomuteT B fene
MINE 3astBuj1, yTo TpeOGOBaHUE U3TOKUTH MOTUBBI HAJUIEXKUT CUUTATh YIOB-
JIETBOPEHHBIM «IIOCTOJIbKY, IIOCKOJIbKY apOUTPasKHOE PEIlIeHKE TTO3BOJISIET
MOHSTh, KAK TPUOYHAJI MIPHUILET U3 TOYKA A B TOUKY Bb»’.

Takum obpazomM, komuteT B neje MINE onpenenana 3To TpedboBaHUE
C TIOMOI1IbI0 MeTadopsl ABMKEeHUs. Ecau rpu mpouyTeHUU apoOUTPakHOTO
pelleHus TIOHSITHO, Tlie TpUOyHa CBEepHYJI HaJIeBO UM HampaBo, TO He-
BaXKHO, TI€ OH OKa3aJics B KOHIIE.

XOTS1 MHOTH€ KOMUTETHI BITOCAEACTBUM LIUTUPOBATU (DOPMYIUPOBKY
o «touke A u Touke b» u3z nena MINE, sta meTapopa He IMOMOTaeT B pe-
ILIEHU U BOIPOCA O BBHITTOJTHEHUU TPUOYHAIOM 00S1I3aHHOCTH 110 U3JI0XKEHUIO
MOTHBOB, JISXaIIIMX B OCHOBE peltieHus. JlaHHast MeTachopa He OUeHb yaayHa
10 PSITY TPUYMH.

ITpenmnonoxeHue o0 TOM, UTO MTPOLIECC MPUHSATHUSI apOUTPAKHOTO pellie-
HUSI MOKHO CBECTH K IMMOCTPOCHMUIO TIPSIMOI HAa OMHOM TJIOCKOCTH, — 3TO
ype3MepHoe yrpolieHue. B apouTtpaxke He Bceraa ecTh YeTKasl OTIpaBHasI
TOYKa A WJIN ONUH-EAUHCTBEHHbBIN MYTh K OKOHYATEJIbHOMY PEIICHUIO —
Touke b; peub, ckopee, MOMKHA UATA O MHOXECTBE TOUEK, B KOTOPBIX
TpeOyeTcsl IPUHSTh PelIeHNe U KOTOPbIe CI0XKHO MePeruIeTeHbl MEXIY
coboii. Takas CIOXKHOCTb yCYTYOIsIETCA U TeM, YTO BCE WIeHbI TpUOyHala
MOTYT COTJIACUThCS, YTO TOYKa b — 3T0 BepHOE pelieHre, HO pa3oiTUCh
BO MHEHUM O TOM, KaKMM IyTeM K 3TOI TouKe MpUUTHU. JlocTukKeHue
KOHCEHCYCa U eAMHOTIacus B paMKaxX TpUOyHajla MOXeT IMoTpeboBaTh
HEOTHO3HAYHBIX (DOPMYJIHMPOBOK, UTOOBI CIIANUTh PA3HOTIACUS apOUTPOB
Ha 6ymare. HacTtanBaTh Ha 4eTKOM, JIMHEHHO MOTUBUPOBKE 3HAYUIIO
ObI BBICTYNATh MPOTUB BO3MOXHOCTHA KOMIIPOMHUCCA MEXIY YJeHaAMU
apOUTpaKHOTro TpuOyHaa.

MeTtadopa IBUXKEHHUS TaKXKe BbI3bIBA€T BOIIPOC O TOM, HACKOJIbKO
MOAPOOHBIM JOJXKHO OBITh M3J0XKEHNE MOTUBOB. JlOCTaTOUHO U TPU-

' Maritime International Nominees Establishment (MINE) v. Republic of Guinea, ICSID Case
No. ARB/84/4 (nanee — MINE).

> MINE, Decision of the Ad hoc Annulment Committee (22 December 1989), 1 5.09 (https://
www.italaw.com/sites/default/files/case-documents/italaw8608.pdf).
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OyHaJly BCero JUIIb OObSICHUTH OOIllee HAaIpaBJIeHUE MBICIU, WU OH
JIOJKEH PACTOJIKOBATh KaXKIbIi TTOBOPOT, KOTOPBIM apOUTPHI COBEPIIAIOT
B CBOEI JIOTMKE (U1 TO, TIOYEeMY OHU He MOIILIY TT0 KAKOMY-HUOYIb APYTOMY
W3 TyTel, KOTOphIe Mpeaiaraiau cTopoHbl)? Kakoe-1100 nmpearnoaoxeHue
0 TOM, UTO TPeOyeTCs BCEOObEeMITIONIAS «KapTa» pa3MbIIIEHUI apOUTPOB,
OBLIO OBbI HEMTPOCTO COOTHECTH C TeM (DAKTOM, UTO HECOOIIOAEHUE TIEPBOTO
TpeboBaHus 11. 3 cT. 48 BalIMHITOHCKOI KOHBEHIIUM 00 00s3aTEIbHOCTU
paspelieHns TpUOyHaJIoM KaXIo0ro MeperaHHOTO Ha er0 pacCMOTpEeHMe
BOIIpOCa He ObLUIO BKJIFOYEHO B IOAI. «€» M. | ¢T. 52 Kak ocHOBaHUE ISt
OTMEHBI.

Bonee Toro, He BrioJiHe SICHO, KaK MeTadopa ABUKEHMS OT TOUKU A
K Touke b COOTHOCHUTCSI C MBICJIBIO O TOM, YTO TPUOYHAI OyIET CUUTATHCS
He 000CHOBABIIIMM CBOE PEIIeHME, eC/IU TPUBEISHHbBIE UM MOTUBBI TIPO-
TUBOpeYaT Apyr npyry. K mpumepy, MOXHO JIM OTMEHUTDb apOUTpakKHOE
pelIeHue, eCIM U3JI0KEHNEe MOTUBOB TPMOYHAJIOM MOXHO MeTaopruIecKu
OIrcaTh KaK MOBOPOT HaJIEBO C MOMOIIIBIO TPeX MTOBOPOTOB HampaBo? Eciu
pe3yabTaT BepeH, HO TpUOyHaJ MpUBEJ HECOBEPIICHHYI0O MOTHBUPOBKY,
TOCITY>KUT JIU TpeOOBaHKE O MPOBENEHUM Pa3doUpaTeILCTBa 3aHOBO MHTEPECY
CIpaBeIJIUBOCTU?

PaccmoTpuM Takke ciaydait, B KOTOPOM TpU apOUTpa MPUIILIU K OTHO-
MY U TOMY K€ BBIBOMY, HO TpeMsl pa3HbIMM criocobamu. byner nu Takoit
COCTaB CMOCOOEH MOATOTOBUTH apOMTPaKHOE pellleHre, KOTOPOEe TOUHO
He OyneT rnmomiexkaTb oTMeHe? HekoTopble KOMUTETHI IO OTMEHE OTMEUaloT
JAHHYIO ITPOOJIEMY M YKa3bIBAIOT, YTO «<KOMUTETAM HE CJIEAYET TOPOIIUTLCS
HMCKaTh IPOTUBOPEUHS, KOTIa B IEHCTBUTEIbHOCTU 13 PEIIICHUS SIBHO CJIe-
JIyET, YTO MEXAYHAPOIHbBIN KOJUIETUAIbHbBIN apOUTPaXKHbBIU OpraH mpuiles
K KoMmIpomuccy»'. OaHako MpeaynpexkaeHue 00 OIMacHOCTY He O3HaJaeT
TIOMOIIIb B €€ M30eXKaHUU: OTKyIa e KOMUTETY 10 OTMEHE 3HaTh, YTO HEOII-
peneseHHas UJM pa3MbiTas MOTUBHMPOBKA Ha CaMOM JieJie CKpbIBaeT B cebe
nomo0OHKIN KoMIpomMuce?

ITpennonoxum, 4To apOUTPHI MOCTApPATUCh N30eXKaTh HEOTIpeIe/IeH-
HBIX (POPMYJIUPOBOK, MOATOTOBUB TPU HE3aBUCUMBIX MHEHUSI C pa3HBIMU
OCHOBaHUSIMM, HO ONMHAKOBBIM pellieHueM. MOXHO JIM OyIeT OTMEHUTh
TaKoe pellleHHe BBUIY TOTO, YTO OHO OCHOBAHO Ha MPOTUBOPEUMBBIX
MoTHuBax?

"' Alapli Elektrik B.V. v. Republic of Turkey, ICSID Case No. ARB/08/13, Decision on Annul-
ment (10 July 2014), 200 (https://www.italaw.com/sites/default/files/case-documents/ita-
law3261.pdf) (c nutaroii u3: Comparid de Aguas del Aconquija S.A. and Vivendi Universal v.
Argentine Republic (Vivendi 1), ICSID Case No. ARB/97/3, Decision on Annulment (3 July
2002), 11 65 (https://www.italaw.com/sites/default/files/case-documents/ita0210.pdf)).
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5. Hen30OpaHHblii MyTh: «XMeJIbHOI H3BO3YMK»

Otmena B pamkax MIIYUC — 3T0 He eNMHCTBEHHbIN IOPUINYSCKUIA
KOHTEKCT, IJie TS ONTMCaHUsI TTpoliecca 000CHOBAHMS PEILIEHUS UCTIOIb30-
BaJIMCh MeTaophl 0 ABMXKeHUU. K TprMepy, B HEKOTOPBIX CTpaHax 00ILIero
mpaBa yrnoTrpeossercs apyrast Mmetadopa — 0 «XMEeJTbHOM M3BO3YUKE» —
B IOJIEPXKKY JTOKTPUHBI, COIIACHO KOTOPOii ane/UISILIMOHHBII CYJI TOJIKEH
OCTaBUTh B CUJIE PEIlIeHUE HIKECTOSIIIETO Cya, eCIu Pe3yIbTaT pacCMO-
TPEHUsI UM JieJia BEPEH, IyCTh MOTUBBI U OLLIMOOYUHbI.

Drta MeTadopa MPOMCXOAUT U3 OTPHIBKA ITOAMBI «Bo3Mesaue», n3naHHOM
B 1774 1., Toe pacckasbiBaeTcsl 00 M3BO3YMKE, KOTOPBI BBITTII JIMIITHETO,
HO BCe Xe HallleJl IyTh T0MOoii. BriepBbie MeTadhopa «XMeIbHOTO N3BO3UMKA»
nosiBUIach B perieHnn BepxoBHoro cyna mtata JIxkopmkus B 1879 1. B aerne
Lee v. Porter'. Cyn OTMETHUII, YTO «[4]eJIOBeYeCKUI pa3yM YCTPOEH TaKUM
00pa3oM, YTO BO MHOTHX CJIydasix OH Haxo0um UcmuHy, OCTaBasiCh IIp1 3TOM
COBEPIICHHO HECIIOCOOHBIM 0MbICKAMb NYMb, KOTOPBI K HEil IIPUBEIT»,
a 3aTeM MMPOLUTUPOBAJ CIAEAYIOLIHAE CTPOKU U3 TTOSMBI:

Benompliit mopsIBOM, TaIlIUJICS BOEPE,
Bce cnenaer BepHO, 1a CJI0B HE HAMIET;
Tax, 1oaT YTOO UCTIOJHUTD, U3BO3YMK XMEITbHOI
B nopore nayraer, HO eneT JOMOIA.

Hanee BepxoBHBI cyn JI>)KOpIKUKM onrcall TOKTPUHY «XMEJIbHOTO 13-
BO34MKa» B alle/UISILIMOHHON MpaKTUKE, yKa3aB, YTo «|[H|epeako ciayva-
€TCsI TaK, YTO CyaeOHOe pellieHME YTBEPXKIAETCS UCXOAS U3 OHUMaHMS
Jieaa, 0 KOTOPOM BBIHECIINIA €r0 CyIIl M He JOTaabIBAJICS WJIU JOTadbIBAJIC,
HO IIPSIMO OTBEPI».

Hcxons uz mpaktuku MIIYUC, HecMOTpst Ha TO YTO KOMUTETHI 110 OT-
MEHE OXOTHO BBIBOIST MOTUBBI M3 PEILLIECHUS’, OHX HEOXOTHO JIOMOIHSIOT €r0

' 63 Ga. 345 (1879).

> Cwm., nanpumep: Continental Casualty Company v. The Argentine Republic, ICSID Case

No. ARB/03/9, Decision on the Application for Partial Annulment (16 September 2011),
11 101 (https://www.italaw.com/sites/default/files/case-documents/ita0231.pdf) (co ccpuika-
MM Ha TpeatecTyoniue pewmenus); Tulip Real Estate and Development Netherlands B.V. v.
Republic of Turkey, ICSID Case No. ARB/11/28, Decisions on Annulment (30 December
2015), 1 108 (https://www.italaw.com/sites/default/files/case-documents/italaw7037.pdf)
(«...apOUTpakHOE pellieHNe He MOJICKUT OTMEHE, €CJTM MOTUBBI PEIIIEHUS, XOTSI OHU U He
yKa3aHbI TIPSIMO, OYEBUIHO MOTYT ObITh BBIBEICHBI 3 HETO KoMuTeToM ad hoc. [lonpa3sy-
MeBaeMOro 000CHOBAHMSI IOCTATOYHO, €CJTM KOMUTET MOXKET JIOTUUECKH OTIPEIEIUTh Ta-
Koe 000CHOBaHME MCXOMs 3 (hOPMYJIMPOBOK U BBIBOIOB apOUTPAXKHOTO PEIICHHSI, a TAKXKE
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HEIOCTAIOIIMMU WU albTePHATUBHBIMU MOTUBAMU M3-3a OOSI3HU BBIATH
3a Ipeesibl CBOMX OrPaHMYEHHbBIX MOJHOMOYMIM. Kak OTMETHI KOMUTET
1o otMmeHe B nese Rumeli v. Kazakhstan, «eciii MOTUBBI HE YKa3aHbl, HO OUe-
BMIHBI 1 JIOTUMECKHU CJICAYIOT U3 YKa3aHHOIO B apOUTPaXKHOM PELIEHUH, KO-
MUTET ad hoc NOJIXKEH ObITh CITOCOOEH 3TO 0003HAUUTD B CBOEM PEILIEHU»,
HO «€CJIM TaKKe MOTHUBBI HEOOSI3aTEIbHO CIICAYIOT WM BBHITEKAIOT U3 MOTH-
BUPOBKM apOUTPaXKHOTO PELIeHUsI, KOMUTET ad hoc He NOJIKEH U300peTaTh
MOTUBBI JIMIIB [IS1 TOTO, YTOOBI 000CHOBATH pellieHHe TPUOyHaIa»',

[MoTeHMANIBHO MapagoKCaaIbHOE MOCASACTBUE CEPKAHHOCTY KOMUTE-
TOB I10 OTMEHE B IIPUBEICHUU UX COOCTBEHHBIX MOTMBOB COCTOUT B TOM, YTO
apOUTpaXKHbIE PELLICHUsI CTAHOBSITCSI MEHee OKOHUAMEAbHbIMU, YEM PEILIEHUSI
CYIOB MEePBOif MHCTAHIIMU, TOCKOJIbKY apOUTPaKHbIC PEILICHUST MOTYT OT-
MEHSITBCS M3-3a HEIOCTATOYHO Y€TKO C(HOPMYIMPOBAHHBIX MOTUBOB JaXe
B CJIy4yae MPaBOMEPHOTO pe3yjibTaTa. MMEHHO 3TO U CIIy4MJIOCh B Jiejie
Kliockner, Tne apouTpaxkHoe pelleHre ObIJI0 OTMEHEHO HECMOTPS Ha TO, YTO
KOMUTET CYEJI, YTO BLIBOIbI B HEM, «BEPOSITHO, B KOHEYHOM UTOTE ObIIN
BIOJIHE 00OCHOBAaHHBIMU U CIIPABEIJIMBbIMU» .

OmnacHOCTH, KOTOPYIO MpeacTaBisieT coboit neno Klockner, Hellb3s N3-
OexaThb MyTeM MPUHSITHASI KOMUTETAMU 110 OTMEHE TOKTPUHBI «XMEJIbHOTO
M3BO3YMKa» U MPUBEICHUSI UMU COOCTBEHHBIX MOTUBOB, ITOCKOJIbKY 3TO
MPEBPATUIIO ObI OTMEHY B ITOJIHOLIEHHBII TIEPECMOTP B TOPSIAKE alleJUISILIUN.
BMmecTo 3TOrO pelieHne HalIeXXUT UCKATh B MPOSIBIIEHUU TOM e CTEIeH!
CIePXKaHHOCTU, KOTOPYIO KOMUTETHI 110 OTMEHE BbIKA3bIBAIOT B OTHOILIE-
HUU 1epecMoTpa MOTUBOB. [lapaMeTpsl, 110 KOTOPHIM MOXKHO ONPEACIUTh
pPaMKHM TaKOii CIep>KaHHOCTH, MOXHO OTBICKATh B UCTOPUU ITOATOTOBKHU
BalMHITOHCKOM KOHBEHILIMY U B IIPAKTUKE APYTMX CYIOB U TPUOYHAJIOB.

6. MoTuBbl JJIA MOTUBOB — MCTOPHS MMOATOTOBKH
BalmuHITOHCKO# KOHBEHIIMH

B cocraBienHom B 1963 r. ipeaBapuTeIbHOM IIPOEKTE TOKYMEHTA, KO-
TOPBIN B TTOCTEAYIONIEM cTajl BalllMHITOHCKOM KOHBEHLIMEN, OTCYTCTBUE

MaT€puaioB A€jia, HAXOAUBIIMXCA B PACTIOPS2KEHUN TpHGyHEU'[a. Ecnu xomuter ad hoc mo-
XKeT O0BSICHUTD PEIICHUE, YTOYHUB MOTHUBLI, KOTOPLIC MOT'YT B HEM TOJIbBKO ITOApasyMe-
BaTbCs, OH MOXKET CAEIAaTb 3TO U HE 00513aH OTMEHSITh pCLL[eHI/Ie»).

" Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Ka-
zakhstan, ICSID Case No. ARB/05/16, Decision of the Ad hoc Committee (25 March
2010), 1 83 (https://www.italaw.com/sites/default/files/case-documents/ita0729.pdf).

Klockner, Ad hoc Committee Decision on Annulment, | 144.
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MOTHBOB YKa3bIBaJIOCh KaK YACTHBII CJTydait OTCTYIIJICHUSI OT OCHOBOIIOJIA-
rarnmx npaBui mpoiecca. CooTBETCTBYIOIIAs HOpMa 3Bydajia CIeAYIOIIIM
o0paszom:

«(1) JeicTBUTEIBHOCTh apOUTPAXKHOTO PEIIEHUS MOXKET ObITh OCITOpEHAa
JII0001 U3 CTOPOH TI0 OMHOMY WM OoJiee U3 CIEAYIOIINX OCHOBAaHMIA:

<..>

(c) B cmyvae, eciu UMEJIO MECTO Cepbe3Hoe HapyuleHue 0CHOB0N0AA2ar0-
Wux npasun npoyedypol, 8KAHUAS HenpusedeHue MOMU0o8 apoumpaicHo2o
peuleHus».

HMHaue roBops, TpeboBaHUE 00 M3JTOKEHUU MOTUBOB CKOpee MOHUMa-
JIOCh KakK IMPOLECCyalbHOE, a He KaK OTHOCSIIEeCs K CYILEeCTBY eJa.

[TpoekT 1964 r. npeaycMaTpuBal HEMPUBEACHNE MOTUBOB KaK OT/IE/Ib-
HOE OCHOBaHME ISl OTMEHBI, HO ITPU 3TOM 3aKPETLISUI, YTO CTOPOHBI MOTYT
JIOTOBOPHUTHCSI OOOMTHUCH 6€3 MOTMBMPOBAHHOTO pellieHus. BoT kak 3Byuyaso
COOTBETCTBYIOIIIEE IMOJIOXKEHUE:

«(1) JTrobas ctopoHa BripaBe XonaralicTBOBaTh 00 OTMEHE apOUTPaKHOTO
pelIeHus TTyTeM TTo1auy 3asiBJICHUSI B MUCbMEeHHOM (hopme ['eHeparbHOMY
CeKpeTapio Mo OIHOMY MJIM 0oJjiee U3 CASAYIOIINX OCHOBAHMIA:

<..>

(e) HempuBeneHWEe MOTUBOB apOUTPAXKHOTO PEIICHUSI, €CIU CTOPOHBI
HE TOTOBOPUJINCH, YTO B MPUBEACHUN MOTUBOB HET HEOOXONMMOCTH».

[Tocaenyroiye MpoeKTHI yKe He MpeaycMaTPUBaIl BO3MOKHOCTh 000i1-
TUCH O€3 000CHOBAHUS PELICHUS.

OrmnucaHHast UICTOPUS TOATOTOBKM BalllMHITOHCKOI KOHBEHILIMM paccMa-
TpUBajach KOMUTETOM IO oTMeHe B aenie Tza Yap Shum v. Peru, KoTopblit
MPOLUTUPOBAJ SKCIIEPTHOE 3aKItoueHue mpodeccopa Maiikia PaiismaHa,
re pa3bsCHSIOCH, YTO noKiaaguuk, podeccop Kopxk Ccenb (Georges
Scelle) «cumnTan, 4To «Cepbe3HOE HApYIIEHUE OCHOBOIIOJIATAIOIIETo MpaBy-
Jla TIPOLIeyPbI» ITOIpa3yMeBaeT B TOM YKCJIe HENPUBEACHIE TPUOYHAIOM
MOTHMBOB, TOTJa KaK BallMHIrTOHCKAasi KOHBEHIIMS TIPEAyCMaTPpUBAET 3TO
TpeOoBaHUe MIPSIMO U 3aKPETUISIET €ro B OTACAbHOM ITOJIOXEHUH (TIOIT. «&»
n. 1 ct. 52)»'. TIpodeccop Paiizaman manee omucan CABUT K 3aKpeTICHUIO
TpeOOBaHUSI O MPUBEACHUM MOTHUBOB B OTACIBHOM MOAITYHKTE KaK «pa3ze-
JIeHUe TpeOOBaHUSI O MUHUMAJIbHBIX TApAHTHSIX TTPOIIEAYPHI HA COCTaBHBIC
4acTu»’.

' 1lur. no: Seiior Tza Yap Shum v. The Republic of Peru, ICSID Case No. ARB/07/6 (nanee —
Tza Yap Shum), Decision on Annulment (12 February 2015), { 118 (https://www.italaw.com/
sites/default/files/case-documents/italaw4371.pdf).

?  Ibidem.
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WcTopust npuHsiTUs BalllMHITOHCKOM KOHBEHLIMU ITOATBEPKAAET, UTO
HE IPeaIojarajioch, 4To IepeHoc TpeOOBaHUSI O MOTUBAX B OTIAEIbHOE
noJjioKeHue OyAeT 03HavaTh, YTO OHO MpPEACTaBJsIeT CO0O0I He IMMPOCTO
npolieccyaibHoe TpeboBaHKe, — CKOpee, 3TO ObLIO CIEJaHo AJIsl TOro,
YTOOBI MOAYEPKHYTh 3HAYMMOCTh, KOTOPYIO COCTaBUTEIM BalllMHITOHCKOM
KOHBEHIIMU NpUIaBaId TPeOOBaHUIO 00 U3JI0KEHU MOTUBOB, U Y€TKO
MPeAyCMOTPETh, UTO HEPUBEICHNE MOTHUBOB OYIIET SIBISITHCSI OCHOBAaHUEM
JUISI OTMEHBI.

7. MoTUBBI MOTUBOB — TNMPAKTUKA MEXKTYHAPOAHBIX Cy/10B

[MpakTrKa MeXIyHapOIHbBIX CYI0B IMOATBEPKAAET MPOLECCYalbHbIi
XapakTep TpeboBaHUs 00 U3JI0KEHUU MOTUBOB.

B nene Suominen v. Finland' EBponieiickuii cyn mo rnmpasaM 4eoBeKa
BBISIBWII IBA 000OCHOBAHMSI TOTO, 3a4€M HY>XKHO MOTMBMPOBAHHOE PEILICHKE:
(i) yTOOBI MOMYCTUTH OOXKaoBaHue?; 1 (ii) YTOOBI «II0KA3aTh CTOPOHAM, UTO
nx ycabimanu». [TockonbKy B koHTekcTe MIIYUC npouenypa anemisiiyn
He MpeIyCMOTpeHa, TpeOoBaHUe YKa3aHUs MOTMBOB He CIIOCOOCTBYET 00Ka-
JoBaHu10’. OTHAKO MBICJIb O TOM, YTOOBI TIOKA3aTh, YTO TPUOYHAJT YCIbIIIAT
JIOBOJIbI CTOPOH, BeCbMa MHTEPECHA.

ITyukr 1 ct. 56 Craryra MexayHnapontoro cyna OOH (mzanee — CratyT)
MpeaycMaTprBaeT, UTO BO BCSIKOM pelieHnr Cyna «I0JIKHbBI ObITh IPUBEIe-

TTynkrer 35—37 [MocranoBnenuss ECITY ot 1 utons 2003 r. o aeny «CyomuHeH (Suo-
minen) npotuB OunuasHIUN» (kamoda Ne 37801/97) (http://europeancourt.ru/uploads/
ECHR_Suominen_v_Finland_01_07_2003.doc).

Cyn EC cxoxuM 00pa3oM MoAYepKHYJ BaXXHOCTb NMPUBEACHUSI MOTUBOB IS obecrie-
YeHUsl TEeMCTBEHHOrO MpaBa Ha obxkamoBaHue (cM., HarpuMmep: C-266/05, Jose Maria
Sison v. Council of the European Union, [2007] ECR 1-01233, para. 80 (zoctynHo B MH-
TepHeTe 1o aapecy: http://curia.europa.eu/juris/showPdf.jsf;jsessionid=279396025AD-
15802925A02211C13DC04?text=&docid=66056&pageIndex=0&doclang=EN&mode=I-
st&dir=&occ=first&part=1&cid=5713022) («...u3710X€HUE MOTUBOB, KOTOPOTO TpeOyeT
cratbst 253 JloroBopa 06 yupexnaeHun EC, 1oJKHO COOTBETCTBOBAThH OCHIApUBAEMOMY aKTy
M YETKMM U HEJIByCMbICIIEHHBIM 00pa30M pacKpbIBaTh JIOTUKY, KOTOPOIi CJIEI0BAJIO yupe-
JKJIECHWE, MPUHSIBIIEE COOTBETCTBYIOIIYIO MEPY, C TEM YTOOBI ITO3BOJIUTH 3aTPOHYTHIM JIH-
11aM YCTaHOBUTb MTPUYMHBI IPUHSITUS IAHHOI MEpbI, a KOMIeTeHTHOMY cyny CoobiuecT-
Ba — OCYILIECTBUTH €T0 IIPAaBO Ha MEPECMOTP»)).

Cwm.: Tza Yap Shum, Decision on Annulment, { 112 («OGbIYHO CUMTAETCS, YTO OJHOM
13 TJIABHBIX 1IeJIel N3JI0KEHUST MOTHBOB B PELIEHUH, TOMUMO YOEXKICHUSI CTOPOHBI B TOM,
YTO BOMPOCHI, MepeaHHbIe HA PACCMOTPEHNE TPUOYHAIa, ObUIH PACCMOTPEHBI U TIOHSITHI,
COCTOUT B TOM, YTOOBI MOCTYKUTh OCHOBAHMEM IIJIs TIepecMoTpa pelieHust. B koHTekc-
Te BalIMHITOHCKOI KOHBEHIINH 1IeJTb [TePECMOTPa, BIIPOUEM, OrPaHNYeHA TIOJIT. «e» I1. 1
CT. 52, KOTOpast MpeycMaTpUBAaET JIUIIb BO3MOXHOCTB Y3KOTO TIEPECMOTPA...»).

391



CkoTT Becen

HBI COOOpakeHMsI, Ha KOTOPBIX OHO OCHOBaHO». [IprMedaTesbHO, YTO 3TO
nosioxkxeHre Mbl BUIuM B 171. I11 CtaTyTa, KoTOopas mocBsiiieHa rnpoleaype.

K coxanenuto, cyna s mepecMoTpa peleHnii MexmyHapomHoro cyaa
OOH He cymiecTByeT, IO3TOMY HET Y KaKO-JIM00 MPaKTUKU TTPUMEHEHUS
cT. 56 Craryra. BmecTe ¢ TeM CylIeCTBYIOT ITIPUMEPHI TOT0, Kak Mexy-
HapoaHblii cyn OOH nepecmaTpuBai pelieHUsT IpYrux cyaoB. [IBa Takux
npuMepa 3acay>KUBalT 0COO0ro BHUMAaHUSI.

[TepBbiit npuMep — 310 peleHne MexayHapoaHoro cynza OOH 1960 r.
no neny Honduras v. Nicaragua. Criop Kacayicsl apOMTPaXKHOTO PeIleHUs,
B 1906 r. yCTaHOBMBILIETO TPAHUILY MeXIy NByMs cTpaHaMmu. Crycts 50 et
Pecnyonmrka Hukaparya rnomnsitanach OCIIOPUTH 3TO pellieHre Ha OCHOBaHUU
HEIOCTaTOUHOCTU MOTUBOB. MexxmyHapoaHblii cyn OOH oTkitoHnn xanooy
BCETo OIHUM ab3alieM cleaylolero coaepxxanus: «Ilocnennee ocHoBaHue
IUUISI HUYTOXXHOCTHU pelieHus, 3asBieHHoe Hukaparya, 3akitoyaercs B OT-
CYTCTBUY WJIHA HETOCTATOUHOM 0OOCHOBAHWM BBIBOJIOB, K KOTOPBIM TTPUIIIE]T
apbutp. BMecTe ¢ TeM aHanM3 apOUTPaKHOTO PEIIEHUs MOKAa3bIBAET, YTO
OHO JIOTMYHO U BeChMa MOAPOOHO KacaeTcsl BCeX 3HAUMMBIX JIJIST IeJia COO-
OpakeHUI ¥ YTO OHO CONEPXKUT JOCTATOYHbBIE 00OCHOBAHUSI U Pa3bsICHEHUS
B MOAJIEPKKY BBIBOAOB, KOTOphIe caenan apoutp. [To muenuto Cyna, aToT
noBog [Hukaparya] 6e3ocHoBaTesieH»'.

W3 ykazaHHOTO peleHus 3aTpYIHUTEIbHO CAEIaTh BHIBOIbI O YEM-TO,
KpoMme 0011Iero onrcaHusi 000CHOBAHHOTO PELIeHMUSI.

Bonee nnrepecHoe MmHeHne MexnyHaponHbiit cynq OOH Bbeickaszan
B 1973 1. B nene o mepecMoTpe peteHust No 158 ATMUHUCTPaTUBHOTO TPU-
oynama OOH. KiroueBoii MyHKT ero 3aKJII0UeHUS TJIACUT: «...CyaeOHOe pe-
ILIEHHUE JOJIKHO OBITh IMTOAKPEIJICHO U3JIOXKEHUEM TTpoliecca 000CHOBaHMSI.
B TakoM u310XXeHUU TOKHBI OBITH B OOIIMX YepTax yKa3aHbl MOTHUBHI,
Ha KOTOPBIX OCHOBAHO PEIIeHUE; HO OHO HE JOJIKHO BIaBaThCs ITOAPOOHO
B KaXkIioe TpeboBaHue 1 3asiBJIeHUe KaKoil-Tn0o u3 ctopoH. <...> Het u Hu-
KaKMX 00s13aTebHBIX (POPM MIIM TEXHUK COCTABJICHUSI CYIeOHBIX PEIICHUIA:
CyI MOXET U3JIOXKUTh MOTUBBI IIPSIMO WJIK KOCBEHHO, YKa3aTh KOHKPETHbIE
WJIY JIMILb TIOApa3yMeBaeMble BHIBOIIBI, IIPU YCIIOBUM YTO MOTHUBBI, HA KOTO-
PBIX OCHOBAHO pellIeHNne, U3 HeTO SIBCTBYIOT. Borpoc o ToM, HACTOIbKO 1
HETOJIHOLICHHO PEellIeHUE ¢ TOYKM 3pEHUST 000CHOBAaHUSI, YTOOBI CYMTATHCS
paBHO3HAYHBIM OTKAa3y B IIPpaBe Ha CIIpaBeUIMBOE CyIeOHOe pa30rpaTeIb-
CTBO WJIM HEOCYIIECTBICHUIO TTPAaBOCYIsI, TAKMM 00pa3oM, CIIeIyeT pa3-

Arbitral Award Made by the King of Spain on 23 December 1906 (Honduras v. Nicaragua),
1960 1.C.J. 192, 216 (Judgment of 18 November 1960) (zoctyrnto B UHTepHeTe 110 ampecy:
https://www.icj-cij.org/files/case-related/39/039-19601118-JUD-01-00-EN.pdf).
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peliaTh B CBETe KaK KOHKPETHOI'O Cilydasl [HeIpUBEISHUSI MOTUBOB]|, Tak
¥ CyaeOHOrO PEIIEHNS B LIETOM» .

Komuteram o ormeHe MIIYUC Oyner mosie3Ho MCIOIb30BaTh B CBOEH
MpaKTUKe YeThipe acnekra KOHCYIbTaTUBHOTO 3aKJIFOUEHMS 10 PEILICHUIO
Ne 158.

Bo-niepBrix, MexayHnaponnsiii cyn OOH chopmynupoBan nmpakrud-
HBII1 CTAHAAPT, B COOTBETCTBUM C KOTOPHIM MOTUBUPOBAHHBIM SIBJISIETCS
pelleHre, KOTOPOE «ITOIKPEIICHO U3JI0XKEHUEM ITpoliecca 000CHOBAHMS»,
B KOTOPOM «B OOIIMX YepTax yKa3aHbl MOTUBBI, Ha KOTOPbIX OCHOBA-
HO pellleHue; HO... MOAPOOHO [He pacKphIBAIOTCS| Kaxaoe TpeboBaHe
M 3asiBJIeHUE KaKoi-11ubo 13 ctopoH»’. Takum obpaszom, CymnoM mpo-
BEIEHO pa3jinyue, CX0xXee ¢ TeM, KoTopoe BalllmHIrToHcKass KOHBEHIIMS
MPOBOAUT MeXay cT. 48 u cT. 52. HamoMHUM, 4TO Ha3BaHHbIE HOPMBI
BamuHITOHCKO KOHBEHLIMU TPEOYIOT MPUHSATUS BO BHUMaHUE BCEX
3asIBJICHUI CTOPOH, OJHAKO IMPEIyCMaTPUBAIOT BO3MOXHOCTb OTMEHbI
B Clly4yae HEIpUBEACHUSI MOTUBOB, HO He B CJIydae, eCJid He ObL1 IToIpOoOHO
KMCCIIEN0BAaH KaX/Iblii JOBOI’.

Bo-BTophix, MexnyHapoaHbiii cyn OOH nomuepkHyI OTCYTCTBUE Ka-
KNX-JIM00 (popMaTbHBIX TPEOOBAHUI K 0OOCHOBAHWIO MOTUBOB 1 BO3MOX-
HOCTb MX MOAPa3yMeBaeMOro 000CHOBaHMsI.

B-TpeTbux, uto, moxanyii, HanodoJiee Tojae3Ho, MeXnyHapoaHbIH Ccym
OOH BbIsIBU INTaBHBINM BOMPOC, a8 UMEHHO: «HACTOJILKO JIM HETTOJTHOLIEHHO
pellIeHe C TOYKU 3peHUsI 000CHOBAHMSI, YTOObI CYMTATHCSI PABHO3HAYHBIM
OTKa3y B IpaBe Ha CIIpaBeIMBOE CyIeOHOe pa30upaTesIbCTBO UIIM HEOCY-
LIECTBJICHUIO MPABOCYAUsSI». DTOT BOIIPOC MOAKPEIUISIET UILI0 O TOM, YTO
TpeOOBaHKE O MOTUBAX SIBJISIETCSI 110 CBOEI MPUPOJIE MPOLIECCYaTbHbIM,
a TaKKe MOSICHSIET, YTO (PYHKIIMSI MOTMBUPOBAHHOIO 3aKJII0YEHUST — CIIy-
KUTb c8udemenscmeom CipaBellTIMBOCTU pa3orpaTebCTBa.

B-uetBepThix, MexnyHaponHsiii cyn OOH 4eTko ykaszaj, 4To yrmomsi-
HYTBII TJIABHBII BOIPOC «CJEAYyeT pa3peliaTh B CBETe KaK KOHKPETHOIO

Application for Review of Judgment No. 158 of the United Nations Administrative Tribu-
nal, 1973 1.C.J. 166, 210—211 (Advisory opinion of 12 July 1973), 1 95 (https://www.icj-cij.
org/files/case-related/57/057-19730712-ADV-01-00-EN.pdf).

’ Ibidem.

[TyHkT 3 cT. 48 («PenieHne m0KHO KacaThesl BCeX BOIPOCOB, MEPEIaHHBIX Ha PaCCMO-
tpenue Cyna, M TOKHO COMEPKaTh U3TOXKEHNE MOTUBOB, HAa KOTOPBIX OHO OCHOBAHO»),
nomn. «e» 1. 1 ¢T. 52 («JIrobast U3 CTOPOH MOXKET MOCPEACTBOM MUCbMEHHOTO 00paIleHUS
Kk ['eHepambHOMY CeKpeTapio MPOCUTH 00 OTMEHE PEIICHHUS TT0 OMTHOMY MJIM HECKOJIBKUM
W3 HUXKECIEAYIOIUX OCHOBAHUIA: <...> B PEIlIEHUU HE U3TOXKEHBI MOTUBBI, HA KOTOPBIX
OHO OCHOBBIBaeTCsI») BallMHTTOHCKOI KOHBEHITHH.
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ciiy4yasi [HerpuBeIeHNsI MOTUBOB], TaK U CyAeOHOTO PELICHUS B LIEJIOM»'.
WMHbIMU clI0BaMU, BMECTO TOTO YTOObI KPUTUKOBATh OTIEIbHbIE aCIEKThI
MOTHUBMPOBOYHOIA YaCTH B OTPBIBE APYT OT Apyra, KOMUTET 110 OTMEHE 10J1-
>KE€H pacCMOTPETh MOTUBBI B LIEJIOM U OLIEHUTh, HACTOJIBKO JIU CEPhE3HBI
BBISIBJIECHHBIC UM HEIOCTATKX B 000CHOBAHUM, YTOOBI IOCTABUTD IO COM-
HEeHUE CIIPaBeUIMBOCTh BCErO pa3dMpaTe/IbCTBa.

8. INocnenHssi NPaKTHKA MO OTMEHe pelieHui
u noaxon Mexaynapoanoro cyna OOH

JI1st mpoBepKU MpakTUYHOCTU Toaxona MexayHapoaHoro cyna OOH
CTOUT PAaCCMOTPETh HECKOJILKO HEaBHUX PELICHUIT 00 OTMEHE, Tae ObLI
MpUMeHEeH 3ToT cTanaapt. CienyeT OTMETUTD, UTO Halll aHAJIU3 BbISIBUJ
JIMIIb OTHO TaKoe pellieHue — pelieHue 06 ormeHe 1986 r. o aeny Amco v.
Indonesia, TpUHATOE CO CCHUIKOI HAa PACCMOTPEHHOE BhIIIE 3aKII0YCHUE
MexayHaponHoro cyna OOH. I1pu 3ToM KOMUTET 1O OTMEHE B JAaHHOM
JieJie yKa3ajl Ha HEro TOJbKO B KOHTEKCTE YTBEPXKACHHUS O TOM, YTO CyIy
Heo0s13aTeJIbHO TOCKOHAJIBHO BAaBaThCs BO BCe TPeOOBaHUS U 3asIBICHUS
KaXJI0i CTOPOHBI. BMecTe ¢ TeM OH He cociaics Ha ctaHmapT MexayHapo-
Horo cyna OOH mwis onpeneneHus ciaydaeB, KOrna HeIpruBeIeHUE MOTHBOB
OIpPaBIbIBAET OTMEHY’.

8.1. Pey Casado v. Chile

ApbutpaxkHoe perieHue 1o aeny Pey Casado v. Chile 66110 OTMEHEHO
Ha OCHOBaHMU HEIPUBEICHMSI MOTUBOB, a TAKXKE CEPbE3HOTO HAPYIIEHMS
OCHOBOIIOJIaralolero npasuia npoieaypsl. [Ipu 3ToM 06a 0oCHOBaHUS
JIJIST OTMEHBI KacaJuch MPUCYXKAECHUST TpUOyHaJIOM yOBITKOB. KoMureT
OTMETUJI, YTO €AMHCTBEHHBIMHU 3asIBJICHHBIMM B apOMTpake 10BOJAMU
00 yOBbITKaX ObUIM apTYMEHTHI, OTHOCSIILIMECS K dKcTpornpuauuu. TpudyHamn
YCTaHOBMJI, YTO, TTOCKOJIbKY MCKOBOE TpeOOBaHME 00 9KCITPOIIpUAIIY ObLIO
OTKJIOHEHO, BBIIICYIIOMSIHYThIC apIyMEHTbI He UMEJIM 3HaUeHMS IJIsT Iesia
U HE MOLJIU OBITh MCIIOJIb30BaHbI [UIsSl OLIEHKU YOBITKOB 33 YCTAHOBJICHHbIE
HapylLIeHMs, a MMEHHO OTKa3 B PABOCYIMU WIM HapyIlLIEeHUE CIIPaBEIIN-

' Application for Review of Judgment No. 158 of the United Nations Administrative Tribu-

nal, 1973 1.C.J. 166, 211 (Advisory opinion of 12 July 1973), 1 95.

> Amco Asia Corporation and Others v. Republic of Indonesia, ICSID Case No. ARB/81/1,
Ad hoc Committee Decision on the Application for Annulment (16 May 1986), T 39 (https://
jusmundi.com/en/document/decision/en-amco-asia-corporation-and-others-v-republic-
of-indonesia-ad-hoc-committee-decision-on-the-application-for-annulment-friday- 16th-
may-1986#decision_1035).
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BOTO U paBHOIIpaBHOTO pexknuma'. HecMoTpst Ha 3To, TpUOYHAl IPUCYAUIT
YOBITKY 32 YKa3aHHBbIC HapyIICHMS, HE TIPEIIOKUB CTOPOHAM M3JI0XUTh
MX TTO3ULIMH 110 TAaHHOMY BOIIPOCY Y BMECTO 3TOT'0 COCIABIINCH HA TOBOIBI
00 yObITKAaX, 3asiBJICHHBIC B CBSI3M C UICKOM M3 KCIIPOIIPUALINH.

Komuter 1o oTMeHe yCTaHOBWII, YTO TPUOYHAJ HapyIIWI TpaBo Yuau
Ha cIpaBelJIMBOE CIyllIaHWe, He TTO3BOJIMB CTOPOHE TMPEACTaBUTh CBOIO
TMO3UILIMIO IO BOIIPOCY OILIEHKM YOBITKOB 32 OTKAa3 B MPaBOCYAUU U HaApY-
ILIeHKE CIPaBeUIMBOTO U PaBHOMIPABHOIO PeXMMa, M YTO OH He TIpUBEN
COOTBETCTBYIOILIIME MOTUBBI, TOCKOJBKY OCYILECTBICHHBIM UM pacyeT
yOBITKOB Ha OCHOBAHMM JOBOAOB 00 3KCIPOMpPHUALIM TPOTUBOPEUMI €TO
K€ COOCTBEHHOMY YTBEPKACHUIO HECKOJIBKMMHU MTYHKTAMM paHee O TOM,
YTO TAKOM pacyeT He OTHOCUJICS K YCTAHOBJICHHBIM MM HapyLICHUSIM .
MHaue roBopsi, HECIIOCOOHOCTH TPUOYHAJIa MPUBECTH HE TIPOTUBOpEYAIIe
IPYT APYTY MOTUBBI TSI pacuyeTa UM YOBITKOB CTajia MPSIMBIM CJIEACTBUEM
TOT0, YTO OH HE JajJl CTOPOHAM BO3MOXKHOCTD MPEACTaBUTh UX MMO3UIINU.
ITopoku B 0600CHOBaHUM, TAKUM 00pa3oM, ObIJIA CBUAETEILCTBOM ITOPOKA
MPOLEAYPHI.

8.2. Tidewater v. Venezuela

B nene Tidewater v. Venezuela xomuteT onucan TpedoBaHUE O BKIIO-
YEeHUU MOTUBOB KaK «MMIIEPAaTUBHOE IpOliecCyalbHOE TpeOoBaHUE»
U TIOTYEPKHYJI HEOOXOAMMOCTD pa3rpaHUYeHUST MEXIY «IIPOLIECCYaTbHbIM
HEMpUBEICHUEM MOTUBOB» U OLIEHKOU «IIPaBUIbHOCTU apOUTPaXKHOTO
pelIeHMsI 1Mo CcyIecTBY» . Llenb 3Toro npoleccyaibHOro TpebOBaHUs OH
chopMyIMpOBa CAEAYIOIIMM 00pa3oM: «ApOUTpaXkKHOE pellieHe — 3TO
HE pacnopsicerue apoumpos no ceo0emy ycMomperuio, a pe3yabTar mpolecca
OLIEHKU JI0KA3aTeJIbCTB, IPUMEHEHMS ¥ TOJKOBAHMSI IpaBa U IpUMeHe-
HUs TIpaBa, Kak ero MCTOJKOBaJ TPUOYHaJl, K YCTAaHOBJICHHBIM (hakTaMm.
JleruTMMHOCTB MIPOLIEAYPHI 3aBUCUT OT €€ MOHSITHOCTU U TTPO3PAYHOCTH.
M3znoxeHre MOTUBOB I103BOJISIET CTOPOHAM ITOHSTH MPOLIECC, IMOCPe-

' Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case
No. ARB/98/2 (nanee — Pey Casado), Decision on the Application for Annulment of the
Republic of Chile (18 December 2012), § 261 (https://www.italaw.com/sites/default/files/
case-documents/italaw 1178.pdf).

Pey Casado, Decision on the Application for Annulment of the Republic of Chile, T 269,
287.

Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., et al. v. The Bolivarian Re-
public of Venezuela, ICSID Case No. ARB/10/5 (nanee — Tidewater), Decision on Annul-
ment (27 December 2016), | 166, 171 (https://www.italaw.com/sites/default/files/case-doc-
uments/italaw8026.pdf).
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CTBOM KOTOPOTO TPUOYHAJI MPUXOAUT K CBOUM 3aKJIIOUEHUSIM»' (KYypCUB
B opuruHaie. — C.B.).

Komutet B nene Tidewater oTMEHWN pellIeHUE O TIPUCYKIECHUN YOBITKOB
YaCTUYHO, TTOCKOJIBKY OIIEHKAa apOUTpaMU PHIHOYHON CTOMMOCTHU Oblia
OCHOBaHa Ha pacyeTax, IMPEeACTaBICHHBIX CTOPOHAMU, HO TIPSIMO OTKJIO-
HEHHBIX TPUOYHAJIOM, B pe3yJibTaTe Yero TaKoi pacueT «IIPOTUBOPEYNIT
3aKJIIOUYEHUSIM TpUOyHaIa 00 3JIeMEeHTaxX Haajiexalei olleHK PhIHOUHOM
cToMMOCTH»’. HEOOBIYHO®, YTO KOMUTET OTMEHWII PellIeHUE JIUIIb B TOI
YacTH, B KOTOPOI pacyeT YOBITKOB IPEBBIIIA CYMMY, MOJYYSHHYIO TTPU
MPUMEHEHUM 3aKJII0UEHUI apOUTPOB 00 3JeMeHTax pacueTa pbIHOYHOM
CTOMMOCTH, TIO3TOMY PEIlIcHHEe KOMUTETa CKOpee MCIPaBUIO, YeEM OTMEe-
HUJIO pa3aesl apOUTpaKHOTO pelieHrst 00 yObITKaXx.

8.3. TECO v. Guatemala

B nene TECO v. Guatemala KoMuTeT OTMEHI pellieHre 00 YObITKAX BBU-
Iy OTCYTCTBUSI MOTUBOB M B CBSI3U C 3TMM HE paccMaTprBall BOIIPOC O TOM,
HMMEJIO JIM MECTO B OTHOLIEHUM TOT'O XK€ acleKTa PelleHUs] CEpbe3HOe Ha-
pylleHMEe OCHOBOITOJIAraollero rmpasuia npouenypbl’. Kputuka peieHust
KOMUTETOM ObljIa COCPENOTOYEHA HA «IIOJITHOM OTCYTCTBUM KaKOrO-JI1M0O
AHaJIM3a SKCIEPTHBIX 3aKITI0YEHU I, TOJAHHBIX CTODOHAMM, B PAMKAaX OLIEH-
KJ TPpUOYHAJIOM MCKa O ToTepe CTOMMOCTI»’. KOMUTET TakKe He 0mo0puI
BBIBOJIbI aDOMTPOB O TOM, YTO Y HETO OTCYTCTBOBAJIM JOKA3aTE/ILCTBA 10 PSILY
BOIIPOCOB, B HAJIMUUHU TOKA3ATEIbCTB 10 KOTOPHIM KOMUTET ObLI yOesKIeH".

Ki1roueBoit OTpBIBOK M3 PEIIeHUsI KOMUTETA 3BYUYMT CJIEAYIOIIMM 00pa-
30M: «KoMHUTET 3KeJlaeT MoMYePKHYTh, YTO OH He BIIPABE OIPEAC/ISATh, UMEIN

Tidewater, Decision on Annulment,  163.
* Ibid., T 189.

EnvHCTBEHHBIM TIOXOXHUM ITPUMEPOM B TIPAKTHKE TI0 OTMEHaM sIBJIsieTcst nefio Occidental v.
Ecuador, rie KOMUTET OTMEHWJI pacyeT yOBITKOB, TIOCKOJIbKY OH ObLT rpoBeeH s 100%-i4,
a He u1s1 60%-11 oIV BNaJIeHUsT, 1 CaM BBITTOJTHWIT HEOOXOMUMBII pacueT JJisl ONpee/IeHUsT
TIOIUIEXAllIelt OTMEHE CyMMBI IIPUCYKIEHHBIX YOBITKOB (cM.: Occidental Petroleum Corporation
and Occidental Exploration and Production Company v. The Republic of Ecuador, ICSID Case
No. ARB/06/11, Decision on Annulment of the Award (2 November 2015), { 296—299
(https://www.italaw.com/sites/default/files/case-documents/italaw4448.pdf)).

* TECO Guatemala Holdings, LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23
(manee — TECO), Decision on Annulment (5 April 2016), 150 (https://www.italaw.com/
sites/default/files/case-documents/italaw7196.pdf).

> TECO, Decision on Annulment, { 131.
¢ Ibid., T 133, 134.
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JIOKa3aTeIbCTBA, KOTOPBIE POUTHOPUPOBAJ TPUOYHAJT, BAUSIHIE Ha pellie-
Hue Wik HeT. OHAKO OH MOXET YCTAHOBUTh Ha 3Tare OTMEHBI, YTO Mpu-
OyHaA He u3yuun 00KaA3amenbcmed, Komopble no MeHvuiell mepe moaiu Obimo
NOMEeHYUAaNbHO 3HA4UMbL 045 ucxoda deaa» (Kypcus moit. — C.B.)".

BeineneHHast popMyrpoBKa yKa3bIBaeT Ha TO, YTO BUAMMBII He0CTa-
TOK B 000CHOBaHUM IMOCTABMII ITOJI COMHEHME CIIPaBEIJIMBOCTh IIPOLIEAY-
pbl. BMecTe ¢ TeM KOMUTET He OLIEHUJT BOIIPOC CIIPaBeIJIMBOCTH 110 KAKO-
My-J1160 cchopMyaTupoBaHHOMY cTaHAapTy. M3 pelieHust komuTera HesicHa
€ro Mo3uLIMs B OTHOILIIEHUH BbhIpaxkeHHOTo MexayHaponHbiM cynoM OOH
CTaHJIapTa OTKa3a B IIpaBe Ha CIIpaBelJIMBOE Cy1e0HOe pa3oupaTeIbCTBO
WJIM HEOCYILIECTBICHUsI MpaBocyaus. B oTcyTcTBUe Takoro craHaapra
JIOTHUKY BBIJICJICHHOT'O BbIILIE OTPhIBKA MOXHO ObLIO ObI MCIIOJIb30BaTh KaK
OCHOBAaHME JIJIsSI OTMEHBI JII00Oro apOUTPasKHOI'O pellieHus B cliyyae, Korna
TpUOYHaJ KOHKPETHO HE pacCMOTPEI J0Ka3aTeIbCTBO, KOTOPOE CTOPOHA
CUYMTAET BaXKHBIM, BOIIPEKHU CChLJIKE KOMUTETA 110 OTMEHE Ha MPUHIIUII,
COTJIACHO KOTOPOMY «TpHUOYHaJ He 00sI3aH paccMaTpuBaTh Kaxaoe I10-
Ka3aTeJIbCTBO B MaTepHasiax Jeja WIM KaXIblid apryMEHT, BbIABUHYThIA
CTOPOHAMMU»’.

8.4. Vivendi I’

Komurer no ormeHe B aene Vivendi 11 cToaKHYNCS € TIOTEeHLIMATbHBIM
PUCKOM IIIMPOKOTO TIpUMeHeHus pelneHust 1o aeay 7ECO n UcToJIKoBal
€ro Kak OImpaBIbIBalolllee OTMEHY TOJbKO B Clyyae, eCJIM «COBEPIIEHHO
He ObUIM PACCMOTPEHBI JI0KA3aTeJIbCTBA, KOTOPhIE MMEIU Obl «BasKHOE 3Ha-
YeHue» IS pellieHus: TpUOyHaJa, T.e. 10Ka3aTebCTBa, y4eT KOTOPhIX UMEJT
OBl CYILLIECTBEHHOE BJIMSIHUE Ha PEIIeHHE»".

Taxkoe npouteHue pemerus no aeny 7ECO Bo3BpaliaeT OTMEHY Ha 0C-
HOBaHMU OTCYTCTBUSI MOTMBOB K TOMY TOHMMaHHIO, KOTOPOTO M3HAYAJIBHO
MPUIEPXKUBATIMCh aBTOPbI BalllMHITOHCKOM KOHBEHIIMM, 8 UMEHHO K €€
HMCTOJIKOBAHUIO KaK YaCTHOTO IpHUMepa CEPbe3HOI0 HapylIeHUs («COBEp-
LIEHHO HEe PacCMOTPEHbI») OCHOBOIIOJIATaloIIEero MmpaBuiia IMpoLeIyphbl
(o ToM, uTO TpUOYHAJ 00s13aH PaCCMOTPETD T0KA3aTeIbCTBA).

' TECO, Decision on Annulment, 7 135.
? Ibid., 1 125.

Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v. Argentine
Republic, ICSID Case No. ARB/03/19 (nanee — Vivendi I1).

Vivendi 11, Decision on Annulment (5 May 2017), { 163 (https://www.italaw.com/sites/de-
fault/files/case-documents/italaw8783.pdf).
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8.5. Tza Yap Shum

Komutet mo ormeHne B nene Tza Yap Shum yden ucTopuio MpUHSITUS
BalmMHITOHCKOM KOHBEHILIMM, OIIMCAHHYIO BBIIIE, U MPSIMO ITOCTAHOBUII,
YTO «UCCJIeOBaHME apOUTPaXKHBIM TPMOYHAJIOM I0KA3aTeJIbCTB, MOJAHHbBIX
CTOPOHAMU, SIBJIIETCS] OMHUM M3 OCHOBOITIOJIATAIOIINX ITPABIII TIPOLIEAYPHI,
KoTopoe oxpaHsieTcst Toar. «d» m. 1 ¢r. 52 BallMHITOHCKOM KOHBEHLIUU
B LIEJISIX 00eCTIeYeHUsI CIIPaBeIJIMBOTO pa30UpaTeIbCTBay .

KomuTter npusHaj, 4To TpeOOBaHKE O MOTHBAX SIBJISICTCS] OCHOBOIIO/Ia-
TaroIIUM MPaBUIOM MPOLIEAYPHI IO CMBICTY MOAI. «d» 1. 1 cT. 52: «I1o MHe-
Huto KomureTa, mpaBo Ha 000CHOBAaHHOE M OKOHUYATEJIbHOE pa3pelieHue
CIiopa apOoUTpaXKHbIM TPUOYHAIOM MPEACTaBISET COOO0I OMH U3 aCIIEKTOB
mnpaBa Ha oOpallleHue B apOuTpax. B cBsI3M ¢ 3TMM OHO Tak:Ke SIBJISIETCS
OCHOBOIIOJIAraloII1M IIPAaBUIIOM IIPOLIEAYPbI, KOTOPOE OXPaHSIETCs MOMIT. «d»
n. 1 ct. 52 BammHrronckoit koHBeHIMM. Hannure MOTMBOB o0ecrieynBaeT
MUHUMAaJIbHOE COOMI0AeHNE TPUOYHAIOM OCHOBHBIX HYXKI ITPABOCYIMSI,
C KOTOPBbIMU HeJIb3sl ObLIO Obl YBSI3aTh IIPOM3BOJILHOE PEllIeHUE, U COOT-
HOCUTCS €O CT. 52 BalllMHITOHCKOM KOHBEHLIMU, KOTOPas TIPeI0TBpaIlaeT
OLIMOOYHBIE PELICHUST» .

Heckoi1bK0 BOpeKy 3TOMY MPU3HAHMIO KOMUTET 3aKJII0YIIL, UTO OTCYT-
CTBME MOTHBOB TT0 TIOATI. «&» M. 1 cT. 52 caMo 110 ceOe He SIBIISIETCS CepPhe3-
HbIM HapyllleHHMEeM OCHOBOIIOJIATAIOIIETo MpaBUjia MPOLEIYPhI IO MO, «d»
. 1 cr. 52°. COMHUTENBHO, YTO 3TO YTBEPKICHHUE SIBIISIETCS BEPHBIM, U, T10-
X0Xe, OHO CKOpee MOOoIIpseT, a He MopULiaeT MonbITKy Ilepy «ycumerhb
cpa3sy Ha JIBYX CTYJIbSIX» — 3asSIBUTh O TIPEAIIOJIOXUTEIbHOM HEIIPUBEICHUMN
MOTHUBOB B paMKax 000MX OCHOBaHUI 1Jis1 OTMEHbI B HaleX/e, 4TO OymeT
NPUMEHEH UMHOM CTaHaapT.

9. BoiBoabI

CoctaButean BalmMHITOHCKON KOHBEHLIMM MPU3HAIMU, YTO 000C-
HOBaHHOE peIIeHNe — ATO MpolieccyalbHas rapaHTus, U U3HAYaJIbHO
MPeIyCMOTPEJIH, UTO OTCYTCTBME MOTHUBOB MPEACTABSIET COO0I YaCTHBIN
MpUMeEP «CEPbEe3HOTO HapYIIEHUsI OCHOBOIIOJIAraloliero nmpaBuia rmpolie-
nypbl». BeiaeneHue TpeOoBaHMST 00 U3T0KEHNU MOTUBOB B OTIEIbHBIN
MOIITYHKT MMeJIo (110 BCeli BEpOSTHOCTH, HEYMBIIIJIEHHOE) TTOCTIEICTBIE:

1

Tza Yap Shum, Decision on Annulment, T 116.
* Ibid., T 119.
> Ibid., T 120.
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OHO CO311aJI0 /11 KOMUTETOB IO OTMEHE BO3MOXKHOCTh IIPUMEHSITh OoJice
HU3KUI MOPOT IS OTMEHBI BBUAY HENIPUBEICHUS MOTUBOB, MTOCKOIbKY
(dpasa «CylIecTBEHHOE HapyllleHMe» He Oblla BKJIIOYEHA B MOMIYHKT,
rie 3akperieHo TpeboBaHue 00 obocHoBaHMM pelneHus. [TpakTuka mo-
caenHux 10 jiet, B TOM 4mcie peleHue oo oTMeHe B aeje 1za Yap Shum,
yKa3blBaeT Ha CMOCOO BOCCTAHOBUTH CBSI3b MEXIY CTaHIapTaMU ABYX
OCHOBAHUM 111 OTMEHBI.

B KoHncynbratnBHOM 3aKimoueHn MexayHapomaHoro cyna OOH 1o pe-
meHuo No 158 kpurepuii st OLIeHKU MPEATOJ0KUTEIbHOTO HEIMPUBe-
NeHUSI MOTUBOB C(hOPMYJIMPOBAH B BUIIE BOIIPOCA O TOM, HACHOAbKO AU
HeNnoAHOUEHHO peuleHue ¢ MO4KU 3peHUs 000CHOBAHUS, YMOObl CHUMAMbCS
PABHO3HAYHBIM OMKA3Y 8 NPase Ha cnpaseoaugoe cyoebHoe pa3oupamenscmeao
unu Heocyuecmenenuro npasocyous. [lpumeHuTeIbHO K KoHTeKcTy MIIYUC
TaKo# cTaHAAPT MOXKET MOMOYb KOMUTETAM 10 OTMEHE COCPEAOTOUUTD
aHaJIM3 Ha TIPOLIEAYPE U CIPABEIIMBOCTH pa30MpaTeIbCTBA U TEM CaMbIM
M130eKaTh MPEeBPalleHUs IPOLIecca OTMEHBI B ITOJIHOLICHHYIO ale/IISILINIO
10 CYILIEeCTBY.
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